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DIRECTORY  OF  THE  JUDICIARY  DEPART- 
MENT OF  THE  STATE  OF  ILLINOIS. 

CORRECTED  TO  JUNE  20,  1900. 


(1)  THE  SUPREME  COURT. 

The  Supreme  Court  consists  of  seven  iustices,  elected  for  a  term  of 
nine  years,  one  from  each  of  the  seven  districts  into  which  the  State  is 
divided. 

Formerly  the  State  was  divided  into  three  grand  divisions.  Southern, 
Central  and  Northern,  in  which  the  terms  were  held,  with  one  clerk  for 
each  of  the  three  grand  divisions  elected  for  a  term  of  six  years,  the 
court  sitting  at  Mt  Vernon,  Springfield  and  Ottawa. 

In  1^  these  divisions  were  consolidated  into  one  comprising  the  entire 
State,  and  provision  made  that  all  terms  of  the  court  he  held  in  the  city 
of  Springfield,  on  the  first  Tuesday  in  Octob^,  December,  February, 
April  and  June  of  each  year. 

REPOBTER. 

Isaac  N.  Phillips Bloomington. 

JUSTICES. 

First  DwfHcf— Carroll  C.  Booos Fairfield. 

Second  District — Jesse  J.  Phillips Hillsboro. 

Third  Durfricf—J  aoob  W.  Wilkin Danville. 

Fourth  District-^osKFH  N.  Carter Quincy. 

Fifth  District— Jomi  P.  Hand Cambridge. 

Sixth  Dw/rwrf— James  H.  Cartwright Oregon. 

Seventh  District— Bes J Avm  D.  31aoruder Chicago. 

The  Chief  Justice  is  chosen  by  the  court,  annually,  at  the  June  term. 
The  rule  of  the  court  is  to  select  as  successor  to  the  presiding  justice  the 
justice  next  in  order  of  seniority  who  has  not  served  as  C3hief  Justice 
within  six  years  last  past.  Mr.  Justice  Boggs  is  the  present  Chief 
Justice. 

clerks. 

Christopher  Mamer,  Northern  Grand  Division,  158  Throop  St.,  Chicago. 
Albert  D.  Cadwallader,  Central  Grand  Division,  Lincoln. 
Richard  F.  Buckham,*  Southern  Grand  Division,  Mt.  Vernon. 

The  terms  of  office  of  these  clerks  expire  1902,  after  which  time,  under 
the  act  of  1897,  but  one  clerk  will  be  elected.  The  present  clerks  con- 
tinue in  charge  of  the  records  of  their  respective  grand  divisions  as 
though  said  grand  divisions  had  not  been  consolidated.  All  records, 
files,  dockets  and  papers  of  their  respective  offices  are  now  kept  at  the 
State  House  in  Springfield. 

*  Appointed  to  fill  vacancy  occasioned  by  the  death  of  Jacob  O.  Chance. 

(iii) 
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iv  Appellate  Courts  of  Illinois. 


(2)  APPELLATE  COURTS. 

These  Courts  are  held  by  Judges  of  the  Circuit  Couiis  assigned  by  tlie 
Supreme  Court  for  a  term  of  three  years.  One  Clerk  is  elected  in  each 
district 

REPORTER. 

Martin  L.  Newell Springfield. 


FIRST  DISTRICT. 

Composed  of  the  eoimty  of  Cook. 

Court  sits  at  Cliicago  on  the  first  Tuesdays  of  March  and  October. 

Clerk — ^Thomas  N.  Jamieson,  Ashland  Block,  Chicago. 

Nathaniel  C.  Sears,  Presiding  Justice,  Ashland  Block,  Chicago. 
Francis  Adams,  Justice,  Ashland  Block,  Chicago. 
THOBiAS  G.  WiNDES,  Justice»  Asliiand  Block,  Chicaga 


BRANCH  APPELLATE  COURT.* 


FIRST  DISTRICT. 

Oliver  H.  Horton,  Presiding  Justice,  Ashland  Block,  Chicago. 
Henry  V.  Freeman,  Justice,  Ashland  Block,  Chicago. 
Henry  M.  Shepard,  Justice,  Ashland  Block,  Chicaga 


APPELLATE  COURTS— (Continued.) 

SECOND  DISTRICT. 

Composed  of  the  Northern  Grand  Division  of  the  Supreme  Coiu-t, 

excejjt  Cook  coimty. 
Court  sits  at  Ottawa,  La  Salle  coimty,  on  the  first  Tuesdays  in  April 

and  October. 
Clerk— Christopher  C.  Duffy,  Ottawa. 

John  D.  Crabtree,  I*residing  Justice,  Dixon. 
DORRANCE  Dibell,  Justice,  Joliet. 
Harry  Hiqbee,  Justice,  Pittsfield. 

THIRD  DISTRICT. 

Composed  of  the  Central  Grand  Division  of  the  Supreme  Court, 
Court  sits  at  Springfield,  Sangamon  county,  on  the  third  Tuesdays 

in  May  and  November. 
Clerk— W.  C.  Hippard,  Springfield. 

Francis  M.  Wright,  Presiding  Justice.  Urbana. 
Oliver  A.  Harker,  Justice,  Carbondale. 
Benjamin  R.  Burroughs,  Justice, Edwardsville. 

♦  This  court  is  a  branch  of  the  Appellate  Court  of  the  first  district,  and  is  held  by 
three  judfires  of  the  Circuit  Court,  desi^ated  and  assigned  by  the  Supreme  Court 
under  the  provisions  of  the  act  of  the  General  Assembly,  approved  June  2, 1897. 
Hurd's  Statute,  1897,  508,  Laws  of  1897. 185. 
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Circuit  Courts, 


FOURTH  DIOTRICT. 

Composed  of  the  Southern  Grand  Division  of  the  Supreme  Court 
Court  sits  at  Mount  Vernon,  Jefferson  county,  on  tne  foiu*th  Tues- 
days in  February  and  August. 
Clebk— Frank  W.  Havill,  Mount  Vernon, 

Hiram  Bioblow,  Presiding  Justice,  Galva. 
James  A.  Creighton,  Justice,  Springfield. 
Nicholas  E.  Worthington,  Justice,  Peoria, 


(3)  CmCUIT  COURTS. 


Exclusive  of  Cook  county,  the  State  of  Illinois  is  divided  into  Seven- 
teen Judicial  Circuits,  as  follows : 

First  Circutf.— The  counties  of  Alexander,  Pulaski,  Massac,  Pope, 
Johnson,  Union,  Jackson,  Williamson  and  Saline. 

JUDGES. 

Joseph   P.  Robarts,  Cairo. 
Oliter  a.  Harker,  Carbondale. 
Alonzo  K.  Vickers,  Vienna. 

Second  Circuit. — ^The  counties  of  Hardin,  Gallatin,  White,  Hamilton, 
Franklin,  Wabash,  Edwards,  Wayne,  Jefferson,  Richland,  Lawrence  and 
Crawford. 

JUDGES. 

Edmund  D.  Youngblood,  Mount  Vernon. 
Prince  A.  Pearce,  Carmi. 
Enoch  E.  Newlin,  Robinson. 

Third  Circutf.— The  counties  of  Randolph,  Monroe,  St  Clair,  Madison, 
Bond,  Washington  and  Perry. 

judges, 
Benjamin  R.  Burroughs,  Edwardsville. 
Martin  W.  Schaeper,  Belleville. 
WiLUAM  Hartzell,  Chester. 

Fourth  Circuit. — The  counties  of  Clinton,  Marion,  Clay,  Fayette,  Ef- 
fingham, Jasper,  Montgomery,  Shelby  and  Christian. 

JUDGES. 

WiLUAM  M.  Farmer,  Vandalia. 
Truman  E.  Ames,  Shelby  ville. 
Samuel  L.  Dwight,  Centralia. 

Fifth  Circuit. — The  counties  of  Vermilion,  Edgar,  Clark,  Cumber- 
land and  Coles. 

JUDGES. 

Henry  Van  Sellar,  Paris. 
Ferdinand  Bookw alter.  Danville. 
Frank  K.  Dunn,  Charleston. 

Sixth  Circuit, — ^The  counties  of  Champaign,  Douglas,  Moultrie,  Ma- 
con, DeWitt  and  Piatt 

judges. 

Francis   M.  Wright,   Urbana. 
Edward  P.  Vail,  Decatiu*. 
William  G.  Cochran,  Sullivan, 
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vi  Circuit  Courts. 


Seventh    Circuit— The  counties  of  Sangamon,  Macoupin,   Morgan, 
Scott,  Green  and  Jersey. 

JUDGES. 

James  A.  Creiohton,  Springfield. 
Robert  B.  Shirley,  C'arlinville. 
Owen  P.  Thompson,  Jacksonville. 

Eighth    Circuit— The  counties  of  Adams,  Schuyler,  Mason,   Cass, 
Brown,  Pike,  Calhoun  and  Menard. 

JUDGES. 

John   C.  Broady,   Quincy. 
Harry  Hiqbee,  Pittsfield. 
Thomas  N.  Mehan,  Mason  City. 

Ninth  Circuit.— The  counties  of  Knox,  Warren,  Henderson,  Hancock, 
McDonough  and  Fulton. 

JUDGES. 

John  J.  Glenn,  Monmouth. 
George  W.  Thompson,  Galesburg. 
John  A.  Gray,  Canton. 

Tenth  Circuit. — The  counties  of  Peoria,  Marshall,  Putnam,  Stark  and 
Tazewell. 

JUDGES. 

Leslie  D.  Puterbaugh,  Peoria. 
Thomas  M.  Shaw,  Lacon. 
Nicholas  E.  Worthington,  Peoria. 

Eleventh  Circuit,— The  counties  of  McLean,  Livingston,  Logan,  Ford 
and  Woodford. 

JUDGES. 

Coi/)STiN  D.  Myers,  Bloomington. 
George  W.  Patton,  Pontiac. 
John  H.  Mofpett,  Paxton. 

Twelfth  Circuit— The  counties  of  Will,  Kankakee  and  Iroquois. 

JUDGES. 
DORRANCE    DiBELL,    Joliet. 

Robert  W.  Hilscher.  Watseka. 
John  Small,  Kankakee. 

Thirteenth  Circuit,— The  counties  of  Bureau,  LaSalle  and  Grundy. 

judges. 
Charles  Blanchard,  Ottawa. 
Harvey  M.  Trimble,  Princeton. 
Samuel  C.  Stough,  Morris. 

Fourteenth  Circuit,  —The  counties  of  Rock  Island,  Mercer,  Whiteside 
and  Henry. 

judges. 
Hiram  Bigelow,  Galva. 
William  H.  Gest,  Rock  Island. 
Frank  D.  Ramsay,  Morrison - 

Fifteenth  Circuit— The  counties  of  Jo  Daviess,  Stephenson,  Carroll, 
Ogle  and  Lee. 

JUDGES. 

John  D.  Crabtree,  Dixon. 
James  Shaw,  Mount  CarrolL 
James  S.  Baume,  Galena. 
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Courts  op  Cook  County.  '       vii 

Sixteenth  Circuit—The  counties  of  Kane,  Du  Page,  De  Kalb  and 
KendalL 

JUDGES. 

Henry  B.  Wilms,  Elgin. 
Charles  A.  Bishop.  Sycamore. 
George  W.  Brown,  Wheaton. 

Seventeenth  Circuit. — The  counties  of  Winnebago,  Boone,  McHenry 
and  Lake. 

judges. 

John  C.  Garveb,  Rockford. 
Charles  E.  Fuller,  Belvidere. 
Charles  H.  Donnelly,  Woodstock. 


(4)  COURTS  OF  COOK  COUNTY. 


The  State  Constitution  recognizes  Cook  county  as  one  judicial  circuit, 
and  establishes  the  Circuit,  Criminal  and  Superior  Courts  of  said 
county.  The  Criminal  Court  has  the  jurisdiction  of  a  Circuit  Court 
in  criminal  and  quasi  criminal  cases  only,  and  the  judges  of  the  Circuit 
and  Superior  Courts  are  judges,  ex-offlcio^  of  the  Criminal  Court. 

CIRCUIT  COURT. 

Clerk — John  A.  C>ooke,  County  Building,  (Chicago. 

judges. 

Edward  F.  Dunne,  John  Gibbons, 

Murray  F.  Tuley,  Richard  W.  Clifford, 

Richard  S.  Tuthill,  Thomas  G.  Windes, 

Francis  Adams,  Edmund  W.  Burke, 

Arba  N.  Waterman,  Charles  G.  Neely, 

Elbridgr  Hanecy,  Frank  Baker, 

Oliver  H.  Horton,  Abner  Smith. 

SUPERIOR  COURT. 

Clerk — John  A.  Linn,  County  Building,  Chicago. 

judges. 

Theodore  Brentano,  Arthur  H.  Chetlain, 

Henry  M.  Shepard,  Henry  V.  Freeman, 

Philip  Stein,  Nathaniel  C.  Sears, 

Jesse  Holdom,  Farun  Q.  Ball, 

Jonas  Hutchinson,  Joseph  E.  Gary, 

Axel  Chytraus,  Marcus  Kavanagh.* 

* Appointeckto  fill  vacanoy  December  8, 188S. 
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(5)  CITY  COURTS. 


City  Courts  existing  prior  to  the  Constitution  of  1870  wore  continued 
until  abolished  by  the  qualified  voters  of  the  city.  These  courts  may 
now  be  established  under  Sec.  21  of  Chap.  87,  R.  S.,  and  when  so  estab- 
lished have  concurrent  jurisdiction  within  the  city,  with  the  Circuit 
Courts,  in  all  civil  and  criminal  cases,  except  treason  and  murder,  and 
in  appeals  from  justices  of  the  peace  residing  within  the  city.  (Her- 
cules Iron  Works  v.  E.,  J.  &  E.  Ry.  Co.,  141  lU.  497.) 

THE  CITY  COURT  OF  ALTON. 
Alexander  W,  Hope,  Judge.        Francis  Brandeweide,  Clerk. 

THE  CITY  COURT  OF  AURORA.      • 
Russell  P.  Goodwin,  Judge.         Wm.  Fletcher  Fowler,  Clerk. 

THE  CITY  COURT  OF  CANTON. 
W.  H.  Hemenover,  Judge.  A.  T.  Atwater,  Clerk, 

THE  CITY  COURT  OF  EAST  ST.  LOUIS. 
Silas  Cook,  Judge.  Thc»mas  J.  Healy,  Clerk. 

THE  CITY  COURT  OF  ELGIN. 
Russell  P.  Goodwin,  Judge.  John  J.  Kelly,  Clerk. 

THE  CITY  COURT  OF  LITCHFIELD. 
Amos  Oller,  Judge.  Hugh  Hall,  Clerk. 

THE  CITY  COURT  OF  MATTOON. 
jAifBS  F.  Hughes,  Judge.  T.  M.  Lytle,  Clerk. 
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(6)  COUNTY  AND  PROBATE  COURTS. 

In  the  counties  of  CJook,  La  Salle  and  Peoria,  each  having  a  popula- 
tion of  over  70,000,  probate  courts  are  established,  distinct  from  the 
county  courts.  In  the  other  counties  the  county  courts  have  jurisdiction 
in  all  matters  of  probate.     (Laws  1881,  72.) 

JUDGES.  CX)UNTIES.  COUNTY  SEATS. 

Carl  R  Epler. Adams Quincy. 

Wm.  S.  Dewey Alexander Cairo. 

Joseph  Story Bond Greenville. 

Wm.  C.  De  Wolf.  Jr Boone Belvidere. 

R.  R  Vandeventer, Brown    Mt.  Sterling. 

Richard  M.  Skinner Bureau Princeton. 

Andrew  J.  Emerick Calhoun Hardin. 

Alva  F.  Winoert Carroll Mt  Carroll. 

John  F.  Robinson Cass Virginia. 

Calvin  C.  Staley Champaign Urbana. 

RUFUS  M.  Potts Christian  Taylorville. 

J.  C.  Perdue Clark Marshall. 

John  R.  Bonney Clay Louisville. 

Joseph  Hanke Clinton Carlyle. 

John  P.  Harrah Coles Charleston. 

Orrin  N.  Carter Cook Chicago. 

*  Pro.  Judge.  Cook Chicago. 

AusBY  L.  Lowe Crawford Robinson. 

Elias  McPherson Cumberland Toledo. 

William  L.  Pond DeKalb Sycamore. 

Geo.  K.  Inoham DeWitt Clinton. 

Wm.  H.  Bassett Douglas Tuscola. 

John  H.  Batten DuPage Wheaton. 

Stephen  I.  Headley Edgar Paris. 

Wm.  McGregor Edwards Albion. 

David  L. Wright Effingham Effingham. 

Geo.  T.  Turner Fayette Vandalia. 

Alexander  McElroy Ford Paxton. 

Wm.  H.  Hart Franklin Benton. 

Meredith  Walker Fulton Lewistown. 

George  Hanlon Gallatin Shawneetown. 

David  F.  King Greene Carrollton. 

A.  R.  JORDON Grundy Morris. 

Chas.  B.  Thomas Hamilton McLeansboro. 

Chelus  E.  Hooker Hancock Carthage. 

Wm.  J.  Hall Hardin Elizabethtown. 

Rauseldon  Cooper Henderson Oquawka. 

Chester  M.  Turner Henry Cambridge. 

Frank  Harry Iroquois Watseka. 

Robert  J.  McElvain Jackson Murphy sboro. 

I.  D.  Shamhart Jasper Newton. 

Joseph  D.  Norris Jeflferson Mt.  Vernon. 

Allen  M.  Slaten Jersey Jerseyville. 

Wm.  T.  Hodson Jo  Daviess Galena. 

O.  R.  Morgan Johnson Vienna. 

M.  O.  SouTHWORTH. Kane Geneva. 

Eben  B.  Gower Kankakee Kankakee. 

Henry  S.  Hudson Kendall Yorkville. 

Philip  S.  Post Knox Galesburg. 

DeWitt  L.  Jones Lake Waukegan. 

H)ffice  vacant.    The  Hon.  John  H.  Batten  is  at  present  acting  as  Probate  Judge. 
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JUDGES.  COUNTIES.       ^  COUNTY  SEATS. 

Henry  W.  Johnson LaSalle Ottawa. 

Albert  T.  Lardin.  Pro.  J LaSalle Ottawa. 

Jasper  D.  Madding Lawrence Lawrenceville. 

Richard  S.  Farrand Lee Dixon. 

Chas.  M.  Barickman Livingston Pontiac 

Emil  C.  Moos* Logan Lincoln. 

Wm.  L.  Hammer Macon Decatur. 

David  E.  Keefe Macoupin Carlinville. 

Wm.  p.  Early Madison Edwardsville. 

Chas.  H.  Holt Marion Salem. 

B.  W.  Wright Marshall Lac<»i. 

Jamks  a.  McComas Mason Havana. 

George  Sawyer Massac Metropolis. 

J.  Ross  Mickey McDonough Macomb. 

Orson  H.  Gillmore McHenry Woodstock. 

R01.AND  A.  Russell McLean Bioomington. 

Frank  E.  Blane Menard Petersburg. 

WiLUAM  T.  Church Mercer Aledo. 

Paul  C.  Brey Monroe Waterloo. 

M.  J.  McMuRRY Montgomery Hillsboro. 

Charles  A.  Barnes. Morgan Jacksonville. 

John  D.  Purvis Moultrie ^ Sullivan. 

Frank  E.  Reed Ogle Oregon. 

Robert  H.  Lovett Peoria   Peoria. 

M.  M.  Bassett,  Pro.  Judge. . .  Peoria Peoria. 

R.  W.  S.  Wheatley Perry Pinckneyvilla 

F.  M.  Shonkwiler Piatt Monticello. 

B.  F.  Bradburn Pike Pittsfield. 

Wm.  A.  Whiteside Pope Golconda. 

John  D.  Bristow Pulaski Mound  City. 

John  M.  McNabb Putnam Hennepin. 

Warren  N.  Wilson Randolph Chester. 

Parke  Hutchinson Richland Olney. 

LuciAN  Adams Rock  Island Rock  Island. 

John  L.  Thompson Saline Harrisburg. 

George  W.  Murray Sangamon Springfield. 

H.  V.  Teel Schuyler Rushville. 

James  Callans Scott Winchester. 

Thomas  H.  RighteR Shelby Shelbyville. 

Wm.  W.  Wright Stark Toulon. 

Frank  Perrin St.  Clair Belleville. 

Wm.  N.  Cronkrite Stephenson Freeport 

Geo.  C.  Rider Tazewell Pekin. 

Monroe  C.  Crawford Union Jonesboro. 

M.  W.  Thompson Vermilion Danville. 

Lyman  Leeds Wabash Mt.  CarmeL 

T.  G.  Peacock Warren Monmouth. 

Geo.  Vernor Washington Nashville. 

L.  E.  Sunderland Wayne Fairfield. 
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West  Chicago  St.  R.  R.  Co.  v.  Kromshinskj.86  HI.  App.  17 
Affirmed,  185  RL  92. 

White  V.  Wagar 83  111.  App.  592 

Affirmed,  185  Rl.  196. 

Whitehed  v.  J.  Walter  Thompson  Co 86  111.  App.  76 

Affirmed,  185  RL  454. 

Williams  v.  Andrew 84  111.  App.  289 

Affirmed,  185  Rl.  98. 

Woods  V.  Roberts 83  111.  App.  630 

Reveraed  in  part,  185  lH  489. 
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Henry  P.  Newman  v.  William  A.  Tlchenor, 

1.  Partners— Can  Not  Litigate  Partnership  Matters  in  Law  Courts, 
— The  general  rule  is  that  one  can  not  bring  an  action  at  law  in 
assumpsit  against  his  late  partner,  unless,  upon  a  dissolution  of  the 
partnership,  they  account  together,  and  a  balance  is  found  in  favor  of  one, 
which  the  other  agrees  to  pay;  until  this  is  done  the  remedy  is  in  equity. 

Assnmpsit. — Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
Chari£S  G.  Neely,  Judge,  presiding.  Heard  in  this  court  at  the 
March  term,  1899.    Reversed.    Opinion  filed  February  26,  1900. 

J.  W.  Newman  and  L.  S.  Hodges,  attorneys  for  appellant. 

John  P.  Aheens  and  L.  Fkank  Ottofy,  attorneys  for 
appellee. 

Me.  Justice  Windes  delivered  the  opinion  of  the  court. 

Appellee,  in  an  action  of  assumpsit,  recovered  a  verdict 
and  judgment  thereon  for  $4,000  against  appellant,  from 
which  this  appeal  is  taken. 

The  declaration  consists  of  two  special  counts  and  the 
common  counts,  to  which  the  general  issue  was  pleaded. 
The  first  count  sets  up  in  haec  verba  a  contract  between 
appellant  and  appellee,  by  which  appellant  agreed  to  sell  to 
appellee  certain  real  estate  in  Chicago  and  the  medical  prac- 
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tice  and  business  of  appellant,  conducted  at  his  residence 
and  office  located  on  said  real  estate,  for  the  price  of  $12,000, 
of  which  $10,000  was  to  be  paid  in  cash  and  the  balance, 
$2,000,  by  the  guaranteed  note  of  appellee;  also  further 
providing  for  a  partnership  between  appellant  and  appellee 
in  the  practice  of  medicine  and  surgery  from  the  date  of 
the  contract,  October  15,  1894,  until  December  31, 1895,  in 
the  fees  and  earnings  of  which  business  they  were  to  share 
equally,  except  as  to  fees  earned  by  appellant  as  a  specialist 
in  gynecology  and  abdominal  surgery.  The  contract  also 
contains  special  agreements  and  covenants  on  the  part  of 
each  of  the  partners  as  to  the  work  and  duties  of  each  under 
it.    It  also  contains  the  following  provision  : 

"Said  Newman  guarantees  to  said  Tichenor  that  the 
share  of  Tichenor  in  the  actual  earnings  and  receipts  of  the 
copartnership,  prior  to  December  31,  1895,  shall  be  at  the 
rate  of  as  much  as  twenty-five  hundred  dollars  ($2,500)  per 
annum,  and  that  if  it  be  less,  he  will  credit  the  amount  of 
the  difl'erence  between  what  it  is  at  the  end  of  the  term  and 
said  guaranteed  sum  on  said  two  thousand  dollar  ($2,000) 
note,  if  not  paid,  and  if  paid,  will  repay  the  amount  of  such 
difference  to  him  within  thirty  days  after  that  date." 

The  first  count  alleges  the  conveyance  of  the  real  estate 
and  the  payment  of  the  cash  payment  of  $10,000,  and  sets 
up  divers  breaches  of  the  partnership  agreement  on  the  part 
of  appellant,  and  that  appellee  during  the  whole  term  of 
the  agreement  used  his  best  eflforts  to  promote  the  interests 
of  the  copartnership,  but  that  the  appellant  had  utterly 
failed  and  refused  to  comply  with  the  terms  of  the  agree- 
ment in  the  respects  alleged,  and  also  has  the  following 
further  allegation: 

"  And  the  plaintiflf  says  that  without  any  fault  or  omission 
or  neglect  on  his  part,  the  share  of  said  plaintiff  in  the 
actual  earnings  and  receipts  of  said  copartnership,  prior  to 
December  31,  A.  D.  1895,  did  not  amount  to  the  rate  of  as 
much  as  $2,500  per  annum,  but  that  on  the  contrary,  bv 
reason  of  the  neglects  and  refusals  of  defendant  aforesaid, 
the  actual  earnings  and  receipts  of  said  copartnership,  prior 
to  December  31,  A.  D.  1895,  were  less  than  the  expenses  of 
carrying  on  the  business  of  said  copartnership,  and  by  rea- 
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son  thereof  the  share  of  said  plaintiff  in  the  actual  earnings 
and  receipts  of  said  copartnership  amounted  to  nothing." 

The  second  count  also  sets  up  the  same  contract  in  haee 
verba,  alleges  a  compliance  with  its  terms  on  the  part  of 
appellee  generally,  a  conveyance  of  the  real  estate  an5  pay- 
ment of  the  cash  payment  of  $10,000,  and  that  appellant  had 
in  various  respects,  which  are  specifically  set  out,  failed  to 
comply  with  the  partnership  agreement,  and  also  the  agree- 
ment of  appellant  to  sell  to  appellee  appellant's  medical 
practice  and  the  good  will  thereof,  which  it  is  alleged  was 
worth  the  sum  of  $6,000.  There  is  no  allegation  in  either 
of  these  counts  that  appellee  gave  his  guaranteed  note  of 
$2,000,  provided  for  by  the  contract. 

Various  contentions  are  made  in  the  briefs  and  argu- 
ments of  counsel,  which,  in  the  view  we  take  of  one  ques- 
tion presented,  it  is  unnecessary  to  consider.  That  question 
is,  can  this  suit  be  maintained  at  law.  It  is  sought  in  this 
case  to  recover  damages  for  breaches  of  the  partnership 
agreement  between  the  parties  and  by  reason  of  the  guar- 
anty by  appellant  to  appellee  above  stated,  which  is  a  part 
of  the  same  agreement. 

The  general  rule  is  that  one  partner  can  not  bring  an 
action,  at  law  in  assumpsit  against  his  late  partner,  unless 
upon  a  dissolution  of  the  partnership  they  account  together, 
and  a  balance  is  found  in  favor  of  one,  which  the  other  agrees 
to  pay;  and  until  this  is  done  the  remedy  is  in  equity. 
Burns  v.  Nottingham,  60  111.  632,  and  cases  cited. 

In  2d  Lindley  on  Part.,  *p.  567,  the  author  states  the  gen- 
eral rule  to  be  that  one  partner  can  not  sue  another  at 
law  in  respect  of  any  matter  involving  the  partnership 
account.  The  authorities  and  text  writers  generally  agree 
upon  this  rule,  but  in  Story  on  Partnership,  the  author 
states  (Sec.  218)  exceptions,  viz: 

''Wherever  there  is  an  express  stipulation  in  the  partner- 
ship articles  which  is  violated  by  any  partner,  an  action 
at  law,  either  assumpsit  or  covenant,  as  the  case  may  re- 
quire, will  ordinarily  lie  to  recover  damages  for  the  breach 
thereof." 

There  are  cited  in  support  of  the  text  which  sustains  it, 
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many  authorities,  among  others  the  following:     Singer 
V.  Heller,  40  Wis.  544-8;  Hunt  v.  Morris,  44  Miss.  314;  Hunt 
V.  Reilly,  50  Tex.  103;  Whitehill  v.Shickle,  43  Mo.  537-43. 
In  2d  Bates  on  Part.,  Sec.  876,  the  author  says  : 

"  So  if  one  partner  promises  to  the  other  to  contribute 
capital,  whether  payable  in  advance  or  installments,  as 
required  during  the  progress  of  the  work,  or  to  contribute 
work,  articles,  machinery,  etc.,  and  does  not  do  so,  the 
other  can  recover  from  him,  by  action  at  law,  on  the  ex- 
press promise.  So  if  a  specific  amount  of  property  was 
to  be  put  in." 

The  author  cites,  among  other  cases  which  support  the 
statement  in  the  text,  the  following:  Wadsworth  v.  Man- 
ning, 4  Md.-59;  Boyd  v.  Mynatt,  4  Ala.  79-82;  Williams  v. 
Henshaw,  11  Pick.  83;  Pilsbury  v.  Pilsbury,  20  N.  H.  90. 

Most  of  the  above  cases  make  no  exception  to  the  gen- 
eral statement  that  an  action  at  law  will  lie  for  a  breach  of 
partnership  articles. 

There  are  a  line  of  cases,  however,  which  adopt  the  gen- 
eral rule  as  above  stated,  that  one  partner  can  not  sue 
another  at  law  until  there  has  been  an  accounting  and  a 
balance  found  in  favor  of  one  which  the  other  agrees  to  pay; 
and  while  they  recognize  exceptions  to  this  rule  they  hold 
that  no  action  at  law  will  lie  between  partners  which  can 
not  be  properly  tried  without  going  into  the  partnership 
accounts.  Among  such  cases  may  be  cited  the  following : 
The  Whitehill  case,  supra;  Holyoke  v.  Mayo,  50  Me.  385-9; 
McKnight  v.  McCutchen,  27  Mo.  436;  Estes  v.  Whipple,  12 
Vt.  373;  Capen  v.  Barrows,  1  Gray,  376. 

The  doctrine  of  this  latter  class  of  cases  seems  to  have 
been  adopted  and  followed  by  the  Supreme  Court  of  Illi- 
nois and  this  court.  Buckmaster  v.  Gowen,  81  111.  153; 
Smith  V.  Riddell,  87  111.  165;  Bracken  v.  Kennedy,  3  Scam. 
558;  Frink  V.  Ryan,  Id.  322;  Bowzer  v.  Stoughton,  119  111. 
47;  Berry  v.  DeBruyn,  77  111.  App.  359,  and  cases  there 
cited,  especially  Crater  v.  Binninger,  45  N.  Y.  546,  and 
Eyder  v.  Wilcox,  103  Mass.  27. 

In  the  Buckmaster  case,  aupra^  the  action  was  assumpsit 
%o  recover  damages  by  one  copartner  against  another  for  a 
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failure  to  furnish  to  the  firm  money  necessary  to  the  suc- 
cessful performance  by  the  firm  of  its  proposed  contract 
with  a  certain  railroad  company.     The  court  say : 

'*The  injury  complained  of  resulted  from  the  misconduct 
of  Gowen,  as  a  member  of  the  firm,  in  failing  to  contribute 
to  its  capital,  as  it  is  alleged  he  ought  to  have  done.  The 
wrong  complained  of  can  only  be  ascertained  after  a  final 
settlement  of  the  affairs  of  the  firm,  and  this  can  be  enforced 
only  in  a  court  of  equity." 

In  the  Smith  case,  aupra^  where  one  partner  agreed  with 
his  copartner  to  pay  a  certain  tax  so  as  to  save  the  firm 
property  from  seizure  and  sale,  and  gave  personal  security 
for  such  payment,  but  afterward  paid  the  same  out  of  the 
partnership  funds,  charging  himself  with  the  amount,  it  was 
held  that  the  other  partner  could  not,  at  law,  recover  more 
than  nominal  damages  until  the  partnership  accounts  had 
been  settled.  The  court  held  that  the  undertaking  was  a 
mere  guaranty  by  one  partner  to  the  other,  for  which  there 
could  be  recovery  for  only  such  damages  as  were  suffered 
by  reason  of  the  breach  of  the  guaranty.    The  court  say : 

"  To  recover  such  damages  in  a  court  of  law,  it  was 
necessary  for  Rydell  to  show  that  his  affairs  as  such  part- 
ner had  been  adjusted  with  Fosbender,  and  his  loss,  if  any, 
ascertained.  A  court  of  law  is  not  competent  under  our 
laws  to  litigate  and  settle  accounts  between  partners. 
Hence,  in  an  action  at  law,  unless  the  a^ccounts  be  first  set- 
tled, plaintiff  could  only  recover  nominal  damages  for  a 
breacn  of  this  promise." 

In  the  case  at  bar,  before  appellee  could  prove  his  dam- 
ages under  appellant's  guaranty,  it  would  be  necessary  to 
go  into  a  partnership  accounting  in  order  to  ascertain 
whether  or  not  the  guaranty  had  been  fulfilled.  The  con- 
tract of  partnership  provides  that,  with  certain  exceptions, 
the  partners  shall  share  equally  in  the  business,  but  nothing 
is  said  with  reference  to  a  payment  of  the  expenses  thereof. 
Necessarily  this  would  involve  a  sharing  of  expenses  equally, 
and  before  it  could  be  ascertained  whether  appellee  had  suf- 
fered any  damage  by  reason  of  a  breach  of  the  guaranty, 
there  would  have  to  be  an  accounting,  not  only  to  deter- 
mine the  actual  earnings  and  receipts  of  the  firm,  but  what 
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the  expenses  had  been  and  what  proportion  of  such 
expenses  had  been  paid  by  each  of  the  partners,  and  what 
amount  of  earnings  had  been  received  by  each.  If  it  should 
appear  from  such  accounting  that  appellee  had  received  as 
much  as  $2,500  per  annum  from  the  earnings  of  the  firm, 
besides  any  expenses  which  he  might  have  paid,  appellant 
would  not  be  liable  to  him  under  the  guaranty. 

Counsel  for  appellee,  in  their  argument,  even  resort  to  a 
process  of  accounting  between  the  partners  in  order  to 
demonstrate  how  his  damages  under  the  guaranty  should 
be  determined. 

It  is  equally  true  that  before  appellee's  damages  for  a 
breach  of  the  agreement  by  appellant  in  failing  to  turn 
over  his  medical  practice  and  business  and  the  good  will 
thereof,  could  be  determined,  it  would  be  necessary  to  go 
into  the  partnership  accounts  in  order  to  ascertain  the 
value  of  such  business  and  good  will  and  how  much  appel- 
lee has  realized  therefrom  during  the  period  of  the  partner- 
ship. It  could  not  be  said  that  appellee  has  been  damaged, 
if  it  should  turn  out  upon  accounting  that  he  has  received 
from  the  business  all  that  it  is  worth. 

We  are,  therefore,  of  opinion,  that  under  the  rule 
announced  by  the  decisions  last  noted,  the  remedy  of 
appellee  is  in  equity.  The  result  reached  in  this  case  is  a 
practical  demonstration  of  the  necessity  of  legislation  to 
enable  the  courts  to  determine  the  differences  between  liti- 
gants without  reference  to  the  forum  they  enter,  whether 
the  common  law  or  chancery. 

The  judgment  of  the  Circuit  Court  is  reversed. 


Peter  BJornson  v.  Antonio  Saccone  and  Antonio  Mar- 

rnbbio. 

1.  Personal  Injuries— Lia6i/iYy  of  a  Lot  Oumer,— The  mere  fact 
that  a  person  is  the  owner  of  a  lot  upon  which  a  building  is  in  course  of 
construction  does  not  render  him  liable  for  an  injury  that  befalls  another 
who  may  be  at  work  upon  such  building.  / 
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2.  SJLifB~77ieor|f  upon  Which  the  Liability  Rests,— All  liability  for 
a  wrong,  or  injury,  sustained  through  the  negligence  of  a  defendant, 
reeta  upon  the  theory  that  the  defendant  has  committed  some  wrong 
or  neglected  some  duty,  from  which  the  injury  complained  of  has 
resulted,  either  directly  or  as  a  natural  consequence,  without  the  fault 
of  the  other. 

3.  INDEPBNDKNT  CONTRACTOR— PT/io  IS— Definition.— An  independ- 
ent contractor  is  said  to  be  **  a  contractor  pursuing  an  independent 
epiployment,  and  by  the  terms  of  his  contract  is  free  to  exercise  his 
own  judgment  and  discretion  as  to  the  means  and  appliances  that  he 
may  see  proper  to  employ  to  do  the  work,  exclusive  of  the  control 
and  direction  in  this  respect  of  the  party  for  whom  the  work  is  being 
done. 

4.  BuiLDiNa  Contracts— Coiw/rucfton  of, — Where  a  building  con- 
tract merely  reserves  the  right  of  inspection,  without  the  power  to  con- 
trol the  doing  of  the  work,  as  where  it  provides  that  the  work  is  to  be 
performed  under  the  direction  and  to  the  satisfaction  of  the  architects, 
acting  as  agents  of  the  owner,  and  to  his  satisfaction,  it  gives  the 
owner  no  power  to  control  the  contractor  in  the  choice  of  his  servants; 
it  does  not  interfere  with  the  right  of  the  contractor  to  make  his  own 
selection. 

5.  Res  Ipsa  Loquitcr—  Where  the  Doctrine  Does  Not  Apply.  —Where 
a  person  is  at  work  upon  a  building  under  a  contract,  not  with  the  owner 
of  the  lot,  but  with  other  persons  who  control  the  building  for  the 
purposes  of  cx>nstruction,  and  the  building  collapses  and  he  is  injured 
from  a  cause  consistent  with  due  care  upon  their  part,  the  doctrine  res 
ipsa  loquitur  has  no  application. 

Action  in  Case,  for  personal  injuries.  Appeal  from  the  Circuit  Court 
of  Cook  County;  the  Hon.  Frank  Baker,  Judge,  presiding.  Heard  in 
the  Branch  Appellate  Court  at  the  March  term,  1899.  Affirmed.  Opin- 
ion filed  February  27,  1900. 

Seth  F,  Crews  and  Ralph  Crews,  attorneys  for  appel- 
lant 

Peckham,  Bbown  &  Packard,  attorneys  for  appellees. 

Mb.  Justice  Shepard  delivered  the  opinion  of  the  court. 

The  appellant  was  injured  by  the  fall  of  a  building,  in 
process  of  construction,  upon  the  fourth  floor  of  which  he 
was  engaged  at  work,  and  brought  this  suit  to  recover  his 
damages.  At  the  conclusion  of  all  the  evidence  the  court, 
upon  appellees'  (defendants)  motion,  directed  the  return  of 
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a  verdict  of  not  guilty,  which  being  done,  judgment  was 
rendered  accordingly. 

The  main  theory  of  appellees'  defense  at  the  trial 
seems  to  have  been  that  they  were  not  liable  because  of  the 
intervention  of  the  firm  of  McBeath  &  Krevis,  original 
co-defendants  with  appellees,  as  independent  contractors 
for  the  doing  of  the  work  which,  owing  to  its  defective  per- 
formance, occasioned  the  falling  of  the  building. 

The  proof  is  conclusive  that  the  building  fell  because  of 
the  defective  work  done  by  McBeath  &  Krevis.  Were 
they,  then,  independent  contractors,  so  as  to  relieve  appel- 
lees from  liability  to  the  appellant  ? 

Appellees  were  possessed,  and  the  owners  of  the  ground 
upon  which  the  building  was  being  erected. 

The  mere  fact  that  a  person  is  the  owner  of  a  lot  upon 
which  a  building  is  in  course  of  construction  does  not  render 
him  liable  for  an  injury  that  befalls  another  who  may  be  at 
work  upon  such  building. 

AH  liability  for  a  wrong,  or  injury,  sustained  through  the 
negligence  of  a  defendant,  rests  upon  the  theory  that  the 
defendant  has  committed  some  wrong  or  neglected  some 
duty,  from  which  the  injury  complained  of  has  resulted, 
either  directly  or  as  a  natural  consequence,  without  the 
fault  of  the  other.  Scamraon  v.  City  of  Chicago,  25  111. 
424;  Jansen  v.  Varnum,  89  111.  100. 

There  is  no  right  to  damages  where  there  is  no  wrong. 

The  appellees  being  the  owners  of  the  lot  of  land,  entered 
into  a  written  contract  with  the  firm  of  McBeath  & 
Krevis,  contractors,  whereby  the  latter  agreed  to  '*  perform 
and  finish  under  the  direction  and  to  the  satisfaction  of  the 
said  owners,  all  the  work  included  in  the,^'  etc.  *  *  * 
and  "including  all  labor  and  materials  incident  thereto,  and 
shall  provide  all  scaffolding,  implements  and  cartage  neces- 
sary for  the  due  performance  of  the  said  work." 

It  was  also  provided  by  the  contract : 

"  The  contractors  shall  permit  the  owners  and  all  persons 
appointed  by  them  to  visit  and  inspect  the  said  work  or  any 
part  thereof,  at  all  times  and  places,  during  the  progress  of 
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the  same,  and  shall  provide  safflcient,  safe  and  proper  facil- 
ities for  such  inspection." 

Under  the  decision  of  Pioneer  Construction  Company  v. 
Hansen,  176  111.  100,  the  question  of  whether  McBeath  & 
Krevis  were  independent  contractors,  or  not,  depends  upon 
the  construction  as  matter  of  law,  of  the  contract  referred 
to.  If  they  were  independent  contractors,  then  an  injury 
to  one  of  their  servants  or  sub-contractors  engaged  upon 
the  work,  is  something  for  which  the  owners  are  not  liable. 

An  independent  contractor  is  said  to  be  "  a  contractor 
pursuing  an  independent  employment,  and  by  the  terms  of 
his  contract  is  free  to  exercise  his  own  judgment  and  dis- 
cretion as  to  the  means  and  appliances  that  he  may  see 
proper  to  employ  to  do  the  work,  exclusive  of  the  control 
and  direction  in  this  respect  of  the  party  for  whom  the  work 
is  being  done." 

Such  definition  is  quoted  from  Pioneer  Construction  Com- 
pany V.  Hansen,  sxipra^  where  it  is  adopted  from  other 
authorities  there  cited;  and  we  quote  again  from  the  same 
case : 

"  Where  the  contract  merely  reserves  the  right  of  inspec- 
tion, there  is  no  reservation  of  the  power  to  control  the 
doing  of  the  work.  Where  a  contract  provides  that  the 
work  is  to  be  performed  under  the  direction  and  to  the  sat- 
isfaction of  the  architects,  acting  as  agents  of  the  owner  (in 
this  case  to  the  satisfaction  of  the  owners  themselves),  it 
gives  the  owner  no  power  to  control  the  contractor  in  the 
choice  of  his  servants.  Such  a  clause  in  the  contract  does 
not  interfere  with  the  right  of  the  contractor  to  make  his 
own  selection." 

In  all  essential  respects  the  contract  in  the  case  quoted 
from,  and  this  one,  are  similar,  and  the  reasoning  upon  which 
the  conclusion  there  reached,  that  the  contractor  in  that 
case  was,  in  the  mefi|,ning  of  the  law,  an  independent  con- 
tractor for  whose  neglect  the  owner  was  not  liable,  is 
decisive  of  this  case.  We  have  no  hesitation  in  holding 
that  McBeath  &  Krevis  were,  under  the  contract  in  this 
record,  independent  contractors. 

There  is  some  pretense  that  the  testimony  of  one  of  the 
appellees,  who  was  called  as  a  witness  by  appellant,  rebuts 
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the  construction  we  have  given  to  the  contract;  but  while  a 
single  affirmative  answer  to  a  leading  question  that  was 
put  to  the  witness  might  be  so  treated,  his  entire  evidence 
clearly  sustains  the  construction  that  McBeath  &  Krevis 
were  independent  contractors  and  in  possession  of  the  build- 
ing to  perform  their  contract. 

But  it  is  contended  that  under  the  facts  and  circum- 
stances of  this  case  the  principle  of  the  doctrine  of  res  ipsa 
loquitur  applies.  Such  doctrine  is  a  well  recognized  one, 
and  if  the  facts  assumed  by  the  appellant  were  as  he  con- 
tends, it  would  quite  likely  be  applied  here.  But,  as  we 
read  the  record,  the  facts  are  quite  different  from  those 
upon  which  the  argument  in  support  of  the  applicability 
of  the  doctrine  is  based. 

The  abstract  of  the  bill  of  exceptions  shows  that  appel- 
lant testified  he  was  at  work  under  a  contract  upon  a  part 
of  the  building  at  the  time  it  collapsed,  and  he  identified  a 
contract,  exhibited  to  him,  as  "dated  in  October,  1894-." 
The  subsequent  offer  of  the  contract  in  evidence  says: 

"  Hereupon  plaintiff  offers  in  evidence  contract  between 
plaintiff  and  McBeath  &  Krevis,  under  which  he  was  doing 
work  on  the  fourth  and  fifth  floors  "  *  ♦  ♦  "  marked 
Plaintiff's  Exhibit  I." 

Attached  to  the  bill  of  exceptions  is  a  (copy)  contract, 
marked  "  Plaintiff's  Exhibit  A,"  dated  "  this  day  of  October, 
A.  D.  1894,"  between  plaintiff  and  two  other  persons,  as 
parties  of  the  first  part,  and  two  persons  named  as  parties  of 
the  second  part,  which  we  infer  is  the  contract  referred  to 
by  appellant  as  being  the  one  under  which  he  was  at  work, 
and  as  the  one  referred  to  in  the  offer,  as  being  between 
plaintiff  and  McBeath  &  Krevis.  Although  such  contract  is 
not,  in  terms,  signed  by  McBeath  &  Krevis,  but  purports 
to  be  signed  by  the  persons  named  in  its  body  as  the  parties 
of  the  second  part,  we  infer,  from  the  terms  in  which  the 
offer  of  it  in  evidence  was  made,  and  from  the  fact  proved, 
that  McBeath  &  Krevis  settled  with  appellant  and  paid  him 
$850  to  forbear  suit  and  dismiss  this  suit  against  them  for 
said  injuries^  that  it  was  treated  at  the  trial  as  having  been 
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made  by  the  second  parties  in  behalf  of  McBeath  &  Krevis, 
there  being  no  evidence  to  the  contrary.  Appellant  in 
the  statement  preceding  his  brief  speaks  of  it  as  an  agree- 
ment between  appellant  and  appellees,  but  such  statement 
does  not  appear  to  be  justified  by  any  evidence  in  the 
record,  and  the  contract  on  its  face  negatives  any  inference 
to  that  effect.  No  numeral  references  to  the  bill  of  excep- 
tions are  to  be  found  in  the  margin  of  the  abstract,  as 
required  by  the  rules;  and  although  we  have  overlooked 
such  defect,  if  we  have  failed  to  find  in  the  bill  of  excep- 
tions anything  to  sustain  the  statement  that  the  contract 
was  made  with  the  appellees,  the  fault  is  that  of  appellant. 

Appellant  was,  then,  at  work  as  a  sub-contractor  under  a 
contract  between  himself  and  the  principal  contractors, 
McBeath  &  Krevis,  who,  as  we  have  already  seen,  were 
independent  contractors,  for  whose  duty  to  provide  reason- 
ably for  the  safety  of  the  appellant,  the  appellees  were  not 
bound.  -^ 

It  is  necessary,  as  we  understand,  for  the  doctrine  of  res  i 
ipsa  loquitur^  to  apply;  that  is  to  say,  when  the  accident  is  ! 
of  such  a  character  as  to  speak  for  itself,  and  thus  afford  \ 
prima  facie  evidence  of  negligence,  the  defendant's  control  \ 
of  the  immediate  cause  of  the  injury  must  be  exclusive.^J 
Hart  V.  Washington  Park  Club,  157  111.  9. 

Here  the  appellant  was  at  work  upon  the  building  under 
a  contract,  not  with  the  appellees,  but  with  other  persons 
who  had  control  of  the  building  for  the  purposes  of  its  con- 
struction. 

How,  then,  can  it  be,  that  under  such  circumstances  the 
law  will  presume  negligence  by  the  appellees  and  cast  upon 
them  the  burden  of  showing  that  the  building  collapsed 
from  a  cause  consistent  with  due  care  upon  their  part? 
The  doctrine  of  res  ipsa  loquitur  has  no  application  to  such 
a  case. 

We  will  add  the  further  suggestion  (though  the  record  is 
so  obscure  as  to  make  it  a  mere  conjecture)  that  if,  perhaps, 
the  contract  under  which  appellant  was  at  work  was  made 
by  him  with  the  persons  named  therein  as  original  con- 
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tractors  for  other  work  upon  the  building,  and  not  by  them 
in  behalf  of  McBeath  &  Krevis,  the  result  would  be  the 
same. 

As  we  view  the  record,  there  is  no  sufficient  evidence 
upon  which  a  verdict,  if  returned  for  the  appellant,  could 
have  been  lawfully  sustained,  and  the  court  properly  directed 
a  verdict  for  the  appellees.  We  do  not  consider  the  effect 
of  the  release  of  McBeath  &  Krevis  by  appellant,  nor  the 
rulings  of  the  court  in  regard  to  the  inadmissibility  of  cer- 
tain evidence,  neither  being  important,  in  view  of  what  we 
have  said. 

The  judgment  of  the  Circuit  Court  is  affirmed. 


Taclav  Martina  et  al«  v.  Henry  C.  Muhlke. 

1.  JuDanENTS— CoZZaferaZ  Attack  by  Crosa-bilL — A  judgment  ob- 
tained at  law  can  not  be  attacked  in  a  cross-biU  by  a  defendant  in  a 
proceeding  to  foreclose  a  trust  deed  simply  because  he  has  an  equitable 
defense  against  the  lien  of  the  trust  deed  in  process  of  foreclosure. 

Foreclosure.— Error  to  the  Superior  Court  of  Cook  Coimty;  the  Hon. 
Theodore  Brentano,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1899.    Affirmed.   Opinion  filed  February  26,  1900. 

Statement. — The  plaintiff  in  error,  Vaclav  Martina, 
borrowed  from  Theodore  Schintz  the  sum  of  $3,000,  and 
executed  notes  therefor  and  a  mortgage  upon  his  home- 
stead to  secure  the  same.  After  some  payments  upon 
the  indebtedness,  and  one  extension  of  payment  of  bal- 
ance due,  there  was  an  agreement  made  between  borrower 
and  lender  in  June,  1897,  to  execute  new  notes  and  trust 
deed  to  secure  payment  of  balance  then  remaining  due,  and 
for  another  extension  of  the  time  of  payment  for  the  period 
of  five  years.  When  the  new  notes  and  the  new  trust  deed  for 
the  purpose  of  this  last  extension  were  executed  by  Martina, 
they  were  given  to  Schintz,  who  said  that  he  would  return 
the  old  notes  and  the  old  trust  deed  in  a  few  daj^s  after  the 
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recording  of  the  new  papers.  Schintz  sold  the  new  notes 
secured  by  the  new  trust  deed  to  defendant  in  error  Muhlke. 
A  Mrs.  Foote  held  the  old  notes  secured  by  the  old  trust 
deed.  Schintz  converted  to  his  own  use  the  proceeds  of 
the  sale  of  the  new  notes,  and  left  the  old  notes  unpaid  in 
the  hands  of  Mrs.  Foote,  constituting  a  valid  first  lien 
upon  the  property  to  the  extent  of  the  unpaid  balance  due 
thereon. 

In  December  following  June,  1897,  Muhlke  caused  judc^- 
ment  to  be  entered  upon  the  $1,200  principal  note  which  he 
had  bought  from  Schintz,  and  also  upon  one  of  the  overdue 
interest  coupons  for  $36,  the  note  having  a  warrant  of 
attorney  attached  and  a  provision  for  the  entering  of  judg- 
ment. 

Muhlke,  the  defendant  in  error,  filed  his  bill  here  to  fore- 
close the  trust  deed  which  was  given  to  secure  these  notes, 
and  by  his  amended  bill  he  sought  to  obtain  a  foreclosure  of 
the  lien  created  by  that  trust  deed  to  satisfy  the  judgment. 

Martina,  plaintiff  in  error,  filed  his  cross-bill,  setting  up 
the  foregoing  facts,  and  seeking  to  have  the  notes  and 
trust  deed  held  by  Muhlke  canceled  and  the  record  of  the 
trust  deed  "  annulled  and  removed  as  a  cloud  upon  the  title" 
of  Martina  to  the  property  in  question,  and  also  praying  for 
a  decree  vacating  the  judgment  which  Muhlke  had  obtained 
on  his  notes  upon  the  law  side  of  the  court.  The  cause  was 
referred  to  a  master  in  chancery.  The  master  reported 
inter  aZia,  findings  and  conclusions  that  the  complainant, 
Henry  C.  Muhlke,  was  a  bona  fide  purchaser,  for  value,  of 
said  promissory  note  for  $1,200  before  maturity,  and  as 
such,  was  entitled  to  the  judgment  in  law  upon  said  note; 
that  the  trust  deed  securing  that  note  having  been  given 
without  consideration,  complainant  took  the  same  subject 
to  all  the  defenses  said  cross-complainant  could  have  opposed 
to  a  foreclosure  of  the  same  by  Theodore  H.  Schintz;  and 
recommended  that  a  decree  be  entered  dismissing  complain- 
ant's bill  of  complaint  for  want  of  equity,  ordering  the 
cancellation  of  said  trust  deed,  and  denying  any  further 
relief  under  the  cross-bill. 
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The  court  overruled  the  exceptions  of  plaintiff  in  error, 
and  those  of  defendant  in  error,  and  entered  a  decree  in 
accordance  with  the  recommendation  of  the  master. 

To  review  that  decree  this  writ  of  error  is  prosecuted. 

Jones  &  Lusk,  attorneys  for  plaintiffs  in  error. 

Pence,  Carpenteb  &  High,  attorneys  for  defendant  in 
error. 

Mb.  Presiding  Justice  Sbaes  delivered  the  opinion  of 
the  court. 

Error  is  assigned  by  plaintiff  in  error,  in  that  the  court 
denied  the  relief  prayed  by  the  cross-bill,  viz.,  the  vacating 
of  the  judgment  at  law  obtained  by  the  defendant  in  error 
upon  the  principal  and  interest  note  in  question.  And 
cross-error  is  assigned  by  defendant  in  error  in  that  the 
court  denied  the  relief  prayed  by  the  amended  bill  of  com- 
plaint, viz.,  the  enforcement  of  the  lien  of  the  trust  deed 
given  to  secure  these  notes,  and  in  that  the  court  ordered 
the  trust  deed  to  be  canceled. 

We  are  of  opinion  that  the  trial  court  was  right,  and  that 
it  did  not  err  in  either  of  these  respects.  It  seems  clear 
from  the  evidence  that  plaintiff  in  error  dealt  with  Schintz 
as  the  lender  of  the  money,  and  the  mortgagee  in  the  con- 
veyance which  secured  the  loan.  As  between  them  there 
was  no  equitable  claim  against  plaintiff  in  error  under  the 
trust  deed,  and  hence,  under  the  rule,  well  established  by 
many  decisions  of  this  State,  defendant  in  error  acquired  no 
equitable  rights  when  the  mortgage  notes  were  tmnsferred 
to  him.  Olds  v.  Cummings,  31  111.  188;  Walker  v.  Dement, 
42  111.  272;  Sumner  v.  Waugh,  56  111.  531;  White  v.  Suther- 
land,  64  III.  181;  Haskell  v.  Brown,  65  111.  29;  Thompson  v. 
Shoemaker,  68  111.  256;  Towner  v.  McClellan,  110  111.  542; 
Himrod  v.  Oilman,  147  111.  293;  McAuliff  v.  Renter,  166  111. 
500;  Buehler  v.  McCormick,  169  111.  269. 

But  this  rule  has  no  application  to  the  rights  of  defend- 
ant in  error  to  a  legal  claim,  quite  independent  of  any  lien 
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npon  the  premises  in  question,  which  legal  claim  was 
acquired  by  the  defendant  in  error  as  purchaser  of  the 
notes  for  value  and  before  maturity,  and  without  notice  of 
plaintiff  in  error^s  defense.  It  can  not  be  said  that  the  exe- 
cution of  those  notes  was  procured  by  fraud  or  covin  in  the 
sense  that  would  make  the  notes  invalid.  Plaintiff  in  error 
executed  the  notes  with  full  knowledge  of  just  what  they 
were,  and  there  was  nothing  in  the  execution  of  them  which 
could  operate  to  bring  them  within  the  rule  which  applies 
only  to  instruments,  execution  of  which  is  obtained  by 
fraud.  The  fraud  necessary  to  thus  invalidate  must  he 
fraud  in  obtaining  the  execution  of  the  instrument.  Woods 
V.  Hynes,  2  111.  103;  Mulford  v.  Shepard,  Id.  583;  Adams 
V.  Woodbridge,  4  IlL  255;  Shipley  v.  CorroU,  45  111.  285; 
Depuy  V.  Schuyler,  Id.  306;  Richelieu  H.  Co.  v.  M.  E.  Co., 
140  111.248. 

Nor  can  it  be  said  as  against  defendant  in  error  that 
these  notes  were  not  fully  delivered.  Clarke  v.  Johnson, 
54  111.  296. 

Nothing  was  lacking  in  matter  of  execution  or  delivery. 
The  default  of  Schintz  was  in  failing  to  deliver  the  old 
notes  and  release  of  the  old  trust  deed.  This  failure  oper- 
ated to  give  plaintiff  in  error  a  complete  defense  to  any 
obligation  un(ier  the  new  notes  as  against  Schintz,  and  in 
equity  against  enforcement  of  the  lien  of  the  mortgage  by 
the  purchaser  from  him,  defendant  in  error. 

But  it  constituted  no  defense  in  law  against  the  obliga- 
tion of  the  notes  themselves  in  the  hands  of  a  lona  fide 
purchaser,  before  maturity  and  without  notice. 

The  judgment  obtained  at  law  could  not  be  attacked  in 
this  proceeding  simply  because  plaintiff  in  error  had  an 
equitable  defense  against  the  lien  of  the  trust  deed.  No 
other  ground  is  disclosed  for  the  intervention  of  equity  in 
relation  to  the  judgment.  Therefore  the  defendant  in  error 
was  entitled  to  his  judgment  in  law,  and  the  court  properly 
denied  the  prayer  of  the  cross-bill  to  vacate  it. 

The  argument  of  counsel  for  defendant  in  error,  that  the 
equities  of  plaintiff  in  error  as  against  the  obligation  of 
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these  notes  did  not  exist  when  defendant  in  error  bought 
them,  but  arose  afterward  when  Schintz  failed  to  return 
the  old  notes,  and  therefore  that  the  doctrine  of  Olds  v. 
Cummings,  aupra^  does  not  apply,  we  regard  as  untenable. 
If  Schintz  was  the  money  lender  and  the  real  mortgagee, 
then  there  was  never  any  time  when  the  equities  of  plaint- 
iff in  error  did  not  e;cist  as  against  the  notes  and  the  con- 
veyance securing  them,  so  far  as  Schintz  was  concerned — 
for  there  was  never  a  time  when  the  notes  were  enforce- 
able in  his  hands.  It  follows  that  there  was  never  any  time 
at  which  he  could  have  conveyed  them  to  defendant  in 
error  so  as  to  give  the  latter  any  equitable  right  to  a  lien 
under  the  mortgage. 
The  decree  is  affirmed. 
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Joseph  Lebkuechner  ▼.  Roger  E.  Moore. 

1.  Equity  Practice  —  £!ajcepfiorw  and  Objections  to  the  Master's 
jReporf.— Objections  to  a  master's  report  should  be  made  before  the  mas- 
ter, before  the  report  is  returned  into  court,  and  should  point  out  the 
grounds  of  objection  with  reasonable  certainty.  The  exceptions  filed 
to  the  report,  after  it  is  returned  into  court,  should  correspond  with  the 
objections  made  before  the  master. 

2.  Appellate  Court  Practice— IVTiaf  Is  Sufficient  to  Warrant  an 
Affirmance.— The  fact  that  no  objections  to  the  report  were  filed  before 
the  master  is  sufficient  to  warrant  an  affirmance  of  the  decree. 

Foreclosure.— Error  to  the  Superior  Court  of  Cook  County;  the  Hon, 
Henry  V.  Freeman,  Judge,  presiding.  Heard  in  this  court  at  the  Octo- 
ber term,  1899.    Affirmed.    Opinion  filed  February  26,  1900. 

Morton  Culver,  attorney  for  plaintiff  in  error. 

H.  H.  Talcott,  attorney  for  defendant  in  error. 

Mr.  Justice  Adams  delivered  the  opinion  of  the  court. 
This  is  error  to  reverse  a  decree  of  foreclosure  of  a  mort- 
gage on  a  bill  filed  by  defendant  in  error  against  plaintiff 
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in  error.  The  pleadings  having  been  made  up,  the  cause 
was  referred  to  a  master  to  take  proofs  and  report.  The 
master  found  and  reported  in  favor  of  defendant  in  error, 
and  a  decree  was  rendered  accordingly.  The  abstract  fails 
to  show  that  any  objections  to  the  master's  report  were 
made  before  the  master.  The  reason  for  this  is  apparent 
from  examination  of  the  transcript  which  contains  no  objec- 
tions to  the  report. 

It  appears  from  the  record  that  the  master,  October  4, 
1897,  served  notice  on  the  solicitor  of  plaintiff  in  error  that 
the  report  was  ready  and  would  remain  in  his,  the  master's, 
oflSce  until  October  8,  1897,  at  2  o'clock  p.  m.,  until  which 
time  objections  thereto  might  be  filed.  No  objections  were 
filed  before  the  master. 

October  14,  1897,  the  master's  report  was  filed  in  court, 
and  on  the  same  day  a  paper  purporting  to  be  "  Exceptions 
to  master's  report "  was  also  filed  in  court. 

November  1,  1897,  the  date  of  the  decree,  an  order  was 
entered  that  the  objections  before  the  master  stand  as 
exceptions  to  the  report,  but  no  objections  having  been 
filed  before  the  master,  there  was  nothing  to  which  the 
order  could  apply. 

"  Objections  to  a  master's  report  should  be  made  before 
the  master,  before  the  report  is  returned  into  a  court,  and 
should  point  out  the  grounds  of  objection  with  reasonable 
certainty.  The  exceptions  filed  to  the  report,  after  it  is 
returned  into  court,  should  correspond  with  the  objections 
made  before  the  master  and  be  confined  to  such  objections 
as  were  allowed  or  overruled  by  the  master,"  etc.  Springer 
V.  Kroeschell,  161  111.  358,  371. 

The  fact  that  no  objections  to  the  master's  report  were 
filed  before  the  master  is  sufficient  to  warrant  an  affirm- 
ance of  the  decree.  But  if  we  should  consider  the  excep- 
tions filed  in  the  court  as  objections  filed  before  the  master 
the  result  would  be  the  same.  These  exceptions,  with  the 
exception  of  one  as  to  the  allowance  of  $50  solicitor's  feesy 
are  too  general.  They  do  not  specifically  direct  attention 
to  any  particular  matter,  or  point  out  the  ground  of  obJ€?c- 
tion.    The  exception  to  the  allowance  of  $50  as  solicitor's 

Vol.  LXXXVIII  1 

Digitized  by  VjOOQIC 


18  Appellate  Courts  of  Illinois. 

Vol.  88.}  Hibernian  Banking  AsB^n  v.  Law. 

fees  is  untenable.  The  decree  was  for  $1,652.90,  and  the 
trust  deed  provided  for  an  allowanoe  of  $50  as  solicitor's 
fees.  The  amount  allowed  is  very  reasonable,  and  its 
allowance  was  proper.    Baker  v.  Jacobson,  183  111.  171. 

Counsel  for  plaintiff  in  error  objects  to  the  appointment 
of  a  receiver  on  the  ground  that  the  bill  was  not  sworn 
to  nor  a  receiver  asked.  The  bill  was  not  sworn  to,  but  it 
prays  for  the  appointment  of  a  receiver,  and  a  receiver  was 
notap{)ointed  merely  on  the  bill,  but  on  an  affidavit  of  facts 
fully  warranting  the  appointment,  which  affidavit  is  not 
shown  in  the  abstract  of  plaintiff  in  error. 

The  decree  will  be  affirmed. 


Hibernian    Banking    Association  et  al.  t.  Robert  H. 
Law^  Adm.^  etc.^  et  al* 

1.  FoRECLOSURE—Otrwers  of  Prior  lAens  Not  Necessary  Parties,— In 
forecloeure  proceedings  the  owners  of  a  prior  mortgage  or  trust  deed  aie 
not  neceesary  parties. 

2.  Same— iVior  and  Subsequent  Incumbrances, — In  foreclosure  pro- 
ceedingSy  where  there  are  prior  incumbrancers  who  are  parties  to  the 
suit,  the  proper  decree  to  be  entered  is  for  a  sale  of  the  premises  subject 
to  such  prior  incumbrances. 

3.  Appellate  Ck>URT  FRAcmcE—Assignment  of  Croks-Errors, — A 
party  can  not  assign  cross-errors  which  relate  to  proceedings  before  the 
master  where  there  is  no  basis  in  the  record  for  such  assignment,  it  not 
appearing  that  he  made  any  objection  before  the  master  or  filed  any 
exceptions  in  the  court  below. 

Foreclosure.— Error  to  the  Circuit  Coiu-t  (rf  Cook  County;  the  Hon. 
Elbridoe  H  anecy,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1899.  Affirmed  in  part  and  reversed  in  part  with  directions. 
Opinion  filed  February  86,  1900. 

Frederic  S.  Hebard  and  Dent  &  Whitman,  attorneys 
for  plaintiffs  in  error. 

John  W.  Smith  and  John  W.  Ellis,  attorneys  for  defend- 
ants in  error. 
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Taylor  &  Martin,  attorneys  for  defendants  in  error 
Robert  H.  Law,  Adm'r,  and  Elizabeth  Ware,  Adm'x,  etc., 
and  the  heirs  at  law  of  Robert  Law,  deceased. 

Mr.  Justice  Adams  delivered  the  opinion  of  the  court. 

May  1,  1893,  Peter  J.  O'Connor  executed  his  promissory 
note  of  that  date,  payable  one  year  after  date,  to  Robert 
Law  or  order,  for  the  sum  of  $9,440.84,  with  interest  at  the 
rate  of  six  per  cent  per  annum.  At  the  same  date,  and  to 
secure  payment  of  the  note,  he  executed  to  Robert  Law  a 
mortgage  of  certain  real  estate  in  Cook  county,  Illinois. 
Robert  Law  filed  a  bill  to  foreclose  this  mortgage,  making 
O'Connor,  plaintiffs  in  error  and  others  defendants,  alleg- 
ing that  the  defendants,  other  than  O'Connor,  claimed  some 
interest  in  the  premises.  Plaintiffs  in  efror  answered  the 
bill,  averring  that  their  rights  in  the  premises  were  acquired 
under  a  mortgage  executed  by  O'Connor  and  recorded  in 
the  office  of  the  recortler  of  deeds  of  Cook  county,  Novem- 
ber 16,  1888,  and  a  trust  deed  executed  by  O'Connor  and 
wife  and  recorded  in  said  office,  December  9,  1891.  A 
replication  was  filed  to  the  answer  of  complainants  in  error, 
and  the  cause  was  referred  to  the  master  to  take  proofs  and 
report  the  same  to  the  court,  with  his  opinion  on  law  and 
evidence.  The  master  reported,  among  other  things,  as 
follows : 

**  That  the  premises  in  question  were  subject  to  the  lien 
of  the  mortgage  given  by  defendant,  Peter  J.  O'Connor, 
to  William  A.  rassavant,  November  13,  1888,  recorded 
November  16,  1888,  which  mortgage  was  given  to  secure 
three  promissory  notes,  each  for  $1,000,  payable  to  said 
Fassavant  in  one,  two  and  three  years  afterdate,  with  inter- 
est at  six  per  cent  per  annum,  payable  yearly,  on  the  13th 
of  November  in  each  year.  That  said  mortgage  was  a  first 
and  prior  lien  on  the  premises,  and  that  the  lien  of  each  and 
all  the  mortgages  and  trust  deeds  referred  to  later  in  the 
report  were  subsequent  and  subject  to  said  mortgage  to 
said  Passavant,  and  that  the  Hibernian  Banking  Associa- 
tion was  the  legal  holder  and  owner  of  the  notes  and  mort- 
gage so  given  to  said  Passavant.  That  the  same  premises 
were  subject  to  the  lien  ^f  the  trust  deed  executed  by  the 
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defendant,  Peter  J.  O'Connor  and  Ann,  his  wife,  to  Hemp- 
stead Washburne,  as  trustee,  November  24,  1891,  recorded 
December  9, 1891,  given  to  secure  certain  payments  by  said 
Peter  J.  O'Connor,  according  to  the  condition  of  a  certain 
bond  of  the  Hibernian  Bankmp^  Association,  obligee,  bear- 
ing even  date  with  said  trust  deed  in  the  sum  of  §10,000, 
which  bond  was  owned  by  the  said  association;  and  that 
said  trust  deed  was  a  lien  on  the  premises  aforesaid,  subse- 
quent and  subject  only  to  the  lien  of  the  mortgage  afore- 
said so  given  to  said  Passavant.  That  said  association  did 
not  seek  to  foreclose  either  said  mortgage  or  said  deed  of 
trust  in  this  proceeding,  but  had  proved  the  same  for  the 
purpose  of  establishing  the  priority  of  the  liens  thereof 
upon  said  premises  against  and  over  the  trust  deeds  and 
mortgages  described  later  in  this  report.  That  the  deed  of 
trust  and  mortgage  so  held  by  the  Hibernian  Banking 
Association  were  prior  liens  for  amounts  as  follows: 

The  said  trust  deed  for  the  amount  of $6,800 

The  said  mortgage  for 3,000 

An  aggregate  of 89,800 

without  interest  to  the  date  of  the  report,  that  having  been 
waived." 

The  master  also  found  the  amount  due  Law  in  respect  of 
the  mortgage  sought  to  be  foreclosed,  and  recommended  as 
follows : 

"  I  find  and  recommend  that,  subject  to  the  lien  of  the 
trust  deed  and  mortgage,  respectively,  held  by  the  Hiber- 
nian Bank  Association,  as  aforesaid,  a  decree  of  foreclos- 
ure and  sale  should  be  entered  in  said  cause  in  favor  of  the 
complainant,  Robert  Law,  and  against  said  lots,"  etc. 

The  court  confirmed  the  master's  report. 
The  decree,  after  ordering  a  sale  of  the  premises,  con- 
taiiis  the  following : 

"And  the  defendants  in  the  case,  and  all  persons  claim- 
ing under  them,  or  either  of  them,  shall  be  forever  barred 
and  foreclosed  from  all  equity  of  redemption  and  claim  of, 
in  and  to  the  said  premises,  and  every  part  and  parcel 
thereof,  which  shall  have  been  sold,  as  aforesaid,  and  which 
shall  not  have  been  redeemed  according  to  law." 

Counsel  for  plaintiffs  in  error  contend  that  this  part  of 
the  decree  is  erroneous,  in  that  it  disregards  the  evidence 
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as  stated  in  the  master's  report,  and  also  the  master's  find- 
ings and  recommendations,  and  apparently  subordinates  the 
l)rior  liens  of  the  mortgage  and  trust  deed  set  up  in  the 
answer  of  plaintiffs  in  error,  to  the  lien  of  the  subsequent 
mortgage  from  O'Connor  to  Law. 

The  priority  of  the  liens  of  the  former  trust  deed  and 
mortgage  is  not  disputed  by  counsel  for  defendants  in  error. 
When  they  were  put  in  evidence  before  the  master,  no 
objection  was  made  by  Law's  solicitor.  On  the  contrary, 
he  stated  that  he  made  no  issue  in  regard  to  them. 

Counsel  for  defendants  in  error  say  that  the  owners  of 
the  prior  mortgage  and  trust  deed  were  not  necessary  par- 
ties. This  is  true.  However,  the  complainant  made  them 
parties,  in  which  there  was  no  impropriety,  on  the  hypoth- 
esis that  it  was  not  known  to  him  at  the  time  of  filing  the 
bill  what  their  interest  was.  But  when  the  complainant 
ascertained  by  their  answer  and  the  evidence  taken  before 
the  master,  that  their  liens  were  prior  to  his,  instead  of  dis- 
missing the  bill  as  to  them,  or  taking  a  decree  expressly 
subject  to  their  prior  liens,  he  took  a  decree  which,  in  terms, 
bars  them  from  all  claim  of,  in  and  to  the  mortgaged  prem- 
ises. In  Heimstreet  v.  Winnie  et  ai.,  10  la.  430,  it  is  said 
that  while  it  is  not  necessary  to  make  prior  incumbrancers 
parties,  it  is  good  practice  to  do  so;  and  in  Standish  v. 
Dow,  21  la.  lb.  363,  it  was  held  that  such  a  decree  as  the 
present  creates  a  cloud  on  the  title  of  a  prior  incumbrancer, 
a  party  to  the  bill,  which  a  court  of  equity  may  be  called 
on  to  remove,     lb.  369. 

We  are  of  opinion  that  the  part  of  the  decree  quoted, 
supra,  is  a  cloud  on  the  title  of  plaintiffs  in  error,  if  noth- 
ing more,  and  is  for  that  reason  erroneous. 

Counsel  for  defendants  in  error  claim  that  the  decree 
relates  only  to  such  rights  as  are  inferior  to  those  of  the 
complaint  in  the  bill,  and  not  at  all  to  superior  or  prior 
rights,  but  while  this  may  be  true,  as  a  legal  proposition, 
and  might  be  so  adjudicated  in  a  proper  proceeding,  yet  we 
do  not  think  it  a  sufficient  answer  to  the  objection  that  the 
decree  is  a  cloud  on  the  title  of  plaintiffs  in  error.    The 
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plaintiffs  ia  error,  in  answer  to  the  bill,  set  up  the  prior 
trust  deed  and  mortgage,  produced  them  in  evidence  before 
the  master,  as  is  shown  by  the  master's  Report,  which  is 
matter  of  record,  and  tl^e  master  recommended  a  decree  of 
sale  in  favor  of  the  complainant,  subject  to  the  prior  mort- 
gage and  trust  deed,  yet  the  court  rendered  a  decree  which 
is  broad  enough,  in  terms,  to  cut  off  the  claims  of  plaintiffs 
in  error  under  the  trust  deed  and  mortgage. 

Counsel  for  defendants  in  error  cite  Buzzel  v.  Still,  63 
Vt.  490,  McComb  v.  Spangler,  71  Cal.  418,  and  Foval  v. 
Benton,  48  111.  App.  638. 

In  none  of  these  cases  did  it  appear  that  the  prior  incum- 
brancer answered  and  set  up  his  interest;  on  the  contrary, 
in  each  of  the  cases  the  prior  incumbrancer  made  default 
and  the  decree  was  yro  confesso  as  to  him.  The  cases,  how- 
ever, well  illustrate  the  proposition  that  such  a  decree  as 
that  in  the  present  case  creates  a  cloud,  because  in  each 
case  it  was  contended  that  a  prior  decree  of  foreclosure  in 
favor  of  a  subsequent  incumbrancer,  cut  off  and  barred  a 
prior  incumbrancer  who  was  a  party  defendant  to  the  prior 
bill.  In  Foval  v.  Benton,  aupra^  the  court,  speaking  of  a 
prior  incumbrancer,  say : 

"  The  only  decree  that  could  have  been  rendered,  if  the 
question  ha3  been  raised  as  to  her  rio^hts,  would  have  been 
to  sell  subject  to  her  '  incumbrance.' ' 

Counsel  for  defendants  in  error  have  assigned  cross-errors, 
all  of  which  relate  to  proceedings  before  the  master;  but 
there  is  no  basis  in  the  record  for  such  assignment,  it  not 
appearing  that  defendants  in  error  made  any  objection 
before  the  master  or  filed  any  exception  in  the  Circuit  Court. 
Jewel  et  al.  v.  Rock  River  Paper  Co.,  101  III.  57, 68;  Springer 
V.  Kroeschell,  161  III.  358,  370.  The  error  complained  of 
by  plaintiffs  in  error  can  be  remedied  by  merely  dismissing 
the  bill  as  to  them.  Therefore,  the  decree,  in  so  far  as  it 
purports  to  bar  plaintiffs  in  error  from  all  claims  of,  in  and 
to  the  premises  is  reversed,  and  in  all  other  respects  it  is 
affirmed,  and  the  cause  is  remanded  with  directions  to  dis- 
miss the  bill  as  to  plaintiffs  in  error.  Affirmed  in  part  and 
reversed  in  part  with  directions. 
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Samuel  B.  Barker*  use  of  Union  National  Bank^  v.  Lasow  |ai^^  ^ 

L.  Barth. 

1.  Plbadino — Effedt  of  Admission  in.-— Under  our  system  of  plead- 
in-;:,  the  defendant  may  plead  as  many  pleaa  as  he  deems  necessary  for 
l\\»  defense,  however  inconsistent  they  may  be,  and  an  admission  made 
by  any  one  plea  can  not  bo  used  against  him  upon  an  issue  made  by 
another  plea. 

2.  SxuR— Illustration  of  the  Ifule.—lt  a  defendant  pleads  the  gen- 
eral Issue  and  a  special  plea  in  confession  and  avoidance,  the  latter  plea 
necessarily  admits  that  the  plaintiff  has  prima  facie  a  cause  of  action, 
but  the  plaintiff  can  not  use  this  admission  as  evidence;  he  must  prove 
his  cause  on  the  issue  made  by  the  plea  of  general  issue,  as  if  there  were 
no  special  pleas. 

3.  Promissory  Notrs— iVbf  Negotiable.— A.  note,  with  the  statement 
on  the  face.  "  This  note  is  non-negotiable,"  is  a  non-negotiable  instru- 
ment, and  while  it  can,  notwithstanding  that  fact,  be  transferred  to  a 
third  party  so  as  to  vest  him  with  the  legal  title,  he  can  only  take  it 
subject  to  the  then  existing  rights  of  the  maker  and  such  other  rights 
as  might  accrue  prior  to  his  receiving  notice  of  the  transfer. 

4.  Sbt-Off— iVafurco/  the  Plea,— A  plea  of  set-off  is  in  the  nature 
of  a  cross-action,  and  the  same  principles  apply  as  in  the  case  of  an  origi- 
nal suit  on  the  claim  pleaded  as  a  set-off. 

Assam psit,  oh  a  promissory  note.  Error  to  the  Circuit  Court  of  Cook 
County;  the  Hon.  Charles  G.  Neely,  Judge,  presiding.  Heard  in 
this  court  at  the  October  term,  1899.  Affirmed.  Opinion  filed  February 
26,  1900. 

Tehnky,  McConnell,  Coffben  &  Harding,  attorneys  for 
plarntiflf  in  error. 

MoRAN,  Kbaus  &  Mayer,  attorneys  for  defendant  in  error. 

Mr.  JusnoK  Adams  delivered  the  opinion  of  the  court. 

This  is  a  suit  to  reverse  a  judgment  in  favor  of  defend- 
ant in  error  and  against  plaintiff  in  error.  The  action  was 
assumpsit  in  the  name  of  plaintiff  in  error,  for  the  use  of 
the  Union  National  Bank  of  Chicago.  The  suit  was  on  a 
promissory  note  made  by  defendant  in  error,  of  date  May 
1,  1892,  for  the  sum  of  $5,000,  payable  on  or  before  J^tay  1, 
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1S95,  to  the  order  of  S.  B.  Barker,  with  interest  at  the  rate 
of  seven  per  cent  per  annum.  The  defendant  pleaded,  as  a 
set-ofF,  a  note  made  by  the  plaintifiF,  of  date  March  16, 1893, 
for  the  sura  of  $4,573.94,  payable  to  the  order  of  McElwee 
&  Carney,  with  interest,  alleging  an  indorsement  of  said 
note  by  McElwee  &  Carney  to  him,  the  defendant,  for 
value.  The  court  found  for  the  plaintiff  and  assessed  the 
plaintiff's  damages  at  the  sum  of  $6,750,  and  on  the  plea  of 
set-off  found  that  the  plaintiff  was  indebted  to  the  defend- 
ant in  the  sum  of  $5,457;  that  the  difference  between  said 
sums,  $1,293,  was  due  the  plaintiff  as  dami^es,  and  that  the 
defendant  had  tendei^  to  the  plaintiff  in  open  court  the 
last  mentioned  amount,  which  was  accepted  by  the  plaintiff. 
And  the  court,  on  such  finding,  rendered  judgment  for  the 
plaintiff  for  costs. 

The  declaration  consists  of  two  special  counts  and  the 
common  counts.  The  defendant  pleaded  the  general  issue 
and  several  special  pleas,  to  which  replications  were  filed. 
It  is  sufficient  to  say  of  the  special  pleas  and  the  replica- 
tions thereto,  that  they  presented  all  defenses  which  the 
defendant  claimed  to  have  to  the  note  sued  on,  and  also  all 
defenses  which  plaintiff  claimed  to  have  to  the  plea  of  set- 
off of  the  defendant.  The  questions  raised  by  the  special 
pleas  and  replications  thereto  are :  Whether  the  defend- 
ant could  set  off,  as  against  the  plaintiff's  demand,  the  note 
mentioned  in  his  plea  of  set-off;  if  so,  whether  the  set-off 
should,  or  not,  be  limited  to  the  amount  which  the  defend- 
ant paid  for  the  note.  Whether  there  was  a  partial  failure 
of  consideration  for  the  note  pleaded  as  a  set-off,  for  which 
the  plaintiff  should  have  credit. 

Written  across  the  face  off  the  note  sued  on  are  the 
words,  "  This  note  is  non-negotiable."  The  note  was  given 
in  pursuance  of  a  contract  in  substance  as  follows : 

Contract  dated  November  12,  1891,  between  Samttel  B. 
Barker  and  L.  L.  Barth,  by  which  Barker  agrees  to  sell  to 
Barth  100  shares  of  the  stock  of  a  corporation  to  be  organ- 
ized before  May  1,  1892,  for  the  sum  of  $10,000;  to  accept 
in  payment  $5,000  cash,  and  Barth's  non-negotiable  note 
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for  $5,000,  due  on  or  before  May  1,  1S95,  with  interest  at 
seven  per  cent,  and  to  take  as  partial  payment  on  the  note 
any  sums  of  $500  or  more  tenderecl.  Barker  agrees  if 
Barth  should  die  to  pay  to  his  heirs  within  sixty  days  there- 
after the  par  value  of  the  100  shares  of  stock,  less  the 
amount  remaining  unpaid  to  Barker,  on  the  note  of  $5,000, 
and  also  that  if  at  the  end  of  the  second  business  year  of  the 
company.  May  1,  1894,  Barth  desires  him  to  buy  back  the 
stock  by  giving  written  notice  on  January  1,  1894:,  of  such 
desire,  he  will  take  back  the  stock  at  par,  paying  in  cash, 
on  May  1,  lS94r«  less  such  sum  as  is  still  due  on  the  note. 
Barth  agrees  to  purchase  the  stock,  and  to  pay  for  the  same 
$5,000  in  cash,  on  May  1,  1892,  and  his  non-negotiable  note 
for  $5,000,  described  as  above,  and  to  secure  the  note  by  the 
deposit  of  fifty  shares  of  the  stock  as  collateral  security. 
All  dividends  on  the  stock  shall  be  paid  to  Barker,  and 
credited  upon  the  indebtedness  evidenced  by  the  $5,000 
note.  Barth  agrees  to  vote  his  stock  to  the  best  interests 
of  Barker,  and  as  he  may  direct.  Signed  and  sealed  by 
both  parties. 

The  note  which  is,  as  above  stated,  payable  to  the  order 
of  S.  B.  Barker,  the  plaintiff,  is  not  indorsed.  The  evi- 
dence as  to  the  circumstances  under  which  the  Union 
National  Bank  of  Chicago  obtained  possession  of  it  is  as 
follows: 

It  was  admitted  by  counsel  for  the  parties  that  if  Mr. 
Odell,  who  was  president  of  the  Union  National  Bank,  were 
present,  he  would  testify  that  the  note  was  taken  by  him, 
as  president  of  the  bank,  with  other  paper;  that  the  other 
paper  was  indorsed,  but  the  note  in  question  was  not 
indorsed;  that  he  did  not  notice  that  it  was  not  indorsed, 
and  there  was  no  agreement  that  it  should  or  should  not 
be  indorsed;  that  it  was  pledged  to  the  bank  as  collateral 
security  for  loans  from  the  bank  to  Barker  largely  in  excess 
of  the  amount  of  the  note;  that  at  the  same  time,  there  was 
delivered  to  the  bank  a  certificate  of  fifty  shares  of  the 
capital  stock  of  the  Edward  Hines  Lumbar  Co.,  which  had 
been  pledged  as  collateral  security  for  the  note;  that  the 
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note  was  received  by  the  bank  as  early  as  May  29,  1893, 
and  that  since  said  time  it  has  been  in  the  possession  of  the 
bank  or  its  attorneys  continually;  that  Barker  was  in  the 
city  of  Chicago  till  February  11,  1897,  and  that  the  bank's 
attorneys  saw  him  at  different  times,  after  the  special  pleas 
in  the  case  were  tiled,  and  after  they  knew  that  the  note 
was  not  indorsed.  The  note  pleaded  as  a  set-off  was  one  of 
five  notes  given  in  pursuance  of  the  following  contract : 

"  Chicago,  March  16,  1893. 
S.  B.  Barker  &  Company,  Citv: 

We  will  sell  you  1,500,000  feet  of  our  inch  lumber,  such 
as  shown  to  your  Mr.  Root  in  the  pile  in  the  docks  of  Ste- 
vens, at  Marinette,  Wisconsin,  to  be  measured  and  inspected 
by  George  Gilbert,  at  14  per  thousand  for  raerchantJible 
lumber,  and  7  per  thousand  for  culls,  same  to  be  shipped  at 
early  opening  of  navigation,  you  to  give  up  your  notes 
payable  to  order  of  McElwee  &  Carney  to  the  amount  of 
$21,000,  on  an  averao^e  time  of  ninety  days  from  March  15th, 
each  to  pay  one-half  inspection  fee. 

Yours  very  truly, 

Perley,  Lowe  &  Company. 
Accepted.     S.  B.  Barker  &  Co." 

The  firm  of  Perley,  Lowe  &  Co.  was  composed  of  the  firm 
of  McElwee  &  Carney,  the  firm  of  Perley  &  Co.,  and  a  Mr. 
Seafield. 

Four  other  notes  were  given  in  pursuance  of  the  above 
contract.  They  are  all  dated  March  ir>,  1803,  signed  by  S. 
B.  Barker  &  Co.,  and  payable  to  the  order  of  McElwee 
&  Carney;  one  for  $4,265.4:1,  due  June  5,  1893;  one  for 
$4,432.63,  due  June  7,  1893;  one  for  $4,278.37,  due  June  10, 
1893,  and  one  for  $3,849.65,  due  June  13,  1893. 

Barker  failed  May  29, 1893.  Barth  was  then  absent  from 
Chicago,  in  Illinois  or  Indiana.  He  learned  of  the  failure 
from  the  newspapers  May  30th,  and  a  few  days  afterward 
he  returned  to  Chicago  and  purchased  from  McElwee  & 
Carney  the  note  pleaded  as  a  set-off,  paying  therefor  the 
sum  of  $750,  $250  of  which  he  paid  at  the  date  of  the  pur- 
chase and  the  remaining  $500  within  a  week  or  ten  days 
thereafter.  The  evidence  shows  that  he  purchased  the  note 
to  use  it  as  a  set-off  against  the  note  sued  on. 
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Barth  testified  that  he  purchased  the  note  June  5th  or 
6th,  1893,  and  Carney  testified  that  the  note  was  transferred 
to  Barth  between  the  Ist  and  6th  of  June.  1893.  Barth 
further  testified  tliat  he  saw  the  note  sued  on  in  Barker's 
possession  in  his.  Barker's  office,  March  25, 1893;  that  Barker 
said  he  was  hard  up  and  could  not  use  the  note  in  the  form 
in  which  it  was,  because  it  was  non-negotiable,  and  offered 
to  throw  off  the  interest  if  he,  Barth,  would  pay  it,  which 
proposition  he,  Barth,  declined,  not  being  able  to  raise  the 
money  at  that  time.  Barth  further  testified  that  the  first 
time  he  heard  that  Barker  had  parted  with  the  note  was 
after  May  4,  1895,  when  he  received  the  followinor  notice 
from  the  bank : 

"  Union  National  Bank, 
Northeast  corner  of  LaSalle  and  Adams  Street, 

Chicago. 
Mr.  L.  L.  Barth  : 

Your  note  order  of  S.  B.  Barker  for  $5,000  and  interest, 
three  years,  three  days,  at  sev"en  percent,  $1,052.92,  total 
$6,052.92,  matures  at  this  bank  May  1  to  4,  1895. 

August  Blume,  Cashier, 
Certified  check  or  currency  required." 

Barth  further  testified  that  at  the  time  he  bought  the 
note,  he  had  no  knowledge,  information  or  notice  that  Bar- 
ker had  sold,  transferred  or  parted  with  it,  or  had  attempted 
to  sell,  transfer  or  part  with  it.  There  is  no  evidence  that 
Barth  had  any  notice  of  the  pledge  of  the  note  sued  on  to 
the  Union  National  Bank  prior  to,  or  at  the  time  of  the 
purchase  by  him  of  the  Barker  note  pleaded  as  a  set-off,  or 
that  he  had  any  such  notice  prior  to  the  receipt  by  him  of 
the  notice  from  the  bank  above  quoted.  We  do  not  under- 
stand that  counsel  for  plaintiff  claims  that  there  is  any  evi- 
dence that  Barth  had  notice  of  the  pledge  to  the  bank  prior 
to  his  purchase  of  the  Barker  note.  But  counsel  seem  to 
rely  on  what  they  denominate  an  admission  by  the  plead- 
ings. To  defendant's  plea  of  set-off  to  the  first  count  of  the 
declaration,  the  plaintiff,  by  leave  of  court,  replied  double, 
in  substance  as  follows : 

1.    That  the  defendant  obtained  the  note  described  in 
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his  plea  from  McEhvee  &  Carney,  after  he  had  notice  that 
his  note  described  in  the  declaration,  and  on  which  suit  was 
brought,  had  been  assigned  by  Barker  to  the  Union  Na- 
tional Bank  for  value. 

2.  That  the  defendant  obtained  the  note  of  Barker  from 
McElwee  &  Carney  after  its  maturity,  and  after  his  note  on 
which  this  suit  was  brought  had  been  assigned  by  Barker 
to  the  Union  National  Bank  for  value. 

To  these  replications  demurrers  were  sustained,  when  on 
motion  of  the  plaintiff's  attorney,  leave  was  given  to  the 
plaintiflF  to  file  additional  counts  to  the  declaration  instanter. 
It  does  not  appear  that  the  plaintiff  elected  to  stand  by  his 
replications.   • 

Counsel  for  plaintiff  assume  in  their  argument  that  the 
demurrer  to  these  replications  operate  as  admissions  of  the 
averments  of  the  replications  for  a*ll  purposes,  and  supply 
the  place  of  proof  of  such  averments,  including  the  aver- 
ment that  the  defendant  obtained  the  note  pleaded  as  a  set- 
off after  he  had  notice  that  the  note  sued  on  had  been 
assigned  bv  Barker  to  the  Union  National  Bank. 

This  position  can  not  be  maintained.  The  general  issue 
and  special  pleas  of  set-off  were  pleaded  to  the  whole  dec- 
laration, and  the  decision  of  the  issues  made  to  such  pleas 
could  be  determined  only  by  the  evidence.  Under  our 
system  of  pleading,  the  defendant  may  plead  as  many  pleas 
as  he  deems  necessary  for  his  defense,  however  inconsistent 
they  may  be,  and  an  admission  made  by  any  one  plea  can 
not  be  used  against  him  on  an  issue  made  by  another  plea. 
For  instance,  if  defendant  pleads  the  general  issue  and  a 
special  plea  in  confession  and  avoidance,  the  latter  plea 
necessarily  admits  that  the  plaintiff  has  prima  facie  a  cause 
of  action;  but  the  plaintiff  can  not  use  this  admission  as  evi- 
dence, and  must  prove  his  case  on  the  issue  made  by  the 
plea  of  the  general  issue,  as  if  there  were  no  special 
plea.  The  note  being  made  non-negotiable  by  agreement 
of  the  parties  to  it,  and  the  words,  "  This  note  is  non-nego- 
tiable" being  plainly  written  across  its  face,  the  fact  of  its 
no  a- negotiability  is  plain,  and  is  not  controverted  by  coun- 
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sel  for  plaintiff;  but  couDsel  contend  that  notwithstanding 
its  non-negotiability,  it  was  assignable  so  as  to  vest  the 
legal  title  in  the  assignee.  Even  if  the  latter  proposition 
is  sound,  we  are  of  opinion  that  it  is  immaterial. 

In  National  Bank  v.  Hines,  177  111.  417,  the  court,  while 
holding  that  a  non-negotiable  note  might  be  transferred  to 
a  third  party,  so  as  to  vest  in  him  the  legal  title,  held  also 
that  the  assignee  would  take  it  subject  to  all  rights  of  the 
maker  accruing  prior  to  notice  of  the  assignment.  The 
court  say : 

"  The  note,  with  the  statement  on  the  face,  '  This  rtote  is 
non-ne«rotiable,'  was  a  n on- negotiable  instrument,  and  while 
it  coukf,  notwithstanding  that  fact,  be  transferred  to  a  third 
party  so  as  to  vest  him  with  the  leo;al  title,  he  could  only 
take"  it  subject  to  the  then  existing  rights  of  the  maker,  ancl 
such  other  rights  as  might  accrue  prior  to  his  receiving 
notice  of  the  transfer." 

To  the  same  effect  see  1  Am.  &  Eng.  Ency.  of  Law,  p. 
840;  1  Daniel  on  Neff.  Instruments,  Sec.  742;  Chapman  v. 
Shattuck,  1  Gilm.  49;  Morris  v.  Cheney,  51  111.  451,  455; 
Himrod  v.  Baugh,  85  lb.  435. 

There  are  no  circumstances  in  the  present  case  which 
except  it  from  the  rule  announced  in  the  text  books  and 
cases  cited. 

But  counsel  contend  that  defendant's  set-off  or  cross-claim 
should  be  limited  to  $750,  the  amount  he  paid  for  the  Bar- 
ker note,  and  urge,  as  a  want  of  good  faith  on  his  part,  that 
he  purchased  it  with  knowledge  that  Barker  had  failed,  and 
for  the  purpose  of  setting  it  off  against  his  note  executed 
to  Barker.  The  amount  paid  by  the  defendant  for  the 
Barker  note  is  immaterial.  22  Am.  &  Eng.  Ency.  of  Law, 
p.  284;  Smith  v.  Warner,  16  Mich.  390;  Walter  v.  Kirk,  14 
111.  55;  Bumap  v.  Cook,  32  lb.  168;  Farber  v.  Nat.  Forge  & 
I.  Co.,  50  111.  App.  503. 

In  Smith  v.  Warner,  supra,  the  court  say : 

"But  it  is  also  objected  that  the  fact  that  defendants 
bought  the  demands  at  a  very  great  discount  is  evidence 
that  they  did  not  hold  them  iri  good  faith.  This  objection, 
however,  evidently  proceeds  upon  a  misapprehension  of  the 
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meaning  of  the  term  '  good  faith  '  as  used  in  the  statute  in 
reference  to  the  ownership  of  the  claims  offered  in  set-off. 
AH  that  the  statute  contemplates  is  that  the  demands  shall 
be  actually  and  not  merely  colorably  owned  by  the  defend- 
ants, and  the  actual  ownership  by  the  defendants  is  not  dis- 
puted in  this  case.  The  amount  they  paid  for  them  is 
immaterial." 

A  plea  of  set-off  is  in  the  nature  of  a  cross-action,  and  the 
same  principles  apply  as  in  the  case  of  an  original  suit  on 
the  claim  pleaded  as  a  set-off.  In  Bumap  v.  Cook,  sxipra^ 
the  suit  was  by  the  assignee  against  the  maker  of  a  promis- 
sory note,  and  the  court  say : 

"  It  is  not  a  question  that  affects  the  rights  of  these  par- 
ties, whether  any  or  what  consideration  was  paid  for  the 
note  by  the  plaintiff  below." 

Farber  v.  Nat.  F.  &  I.  Co.,  supra^  is  to  the  same  effect. 

Plaintiff's  counsel  further  contend  that  there  was  a  par- 
tial failure  of  the  consideration  for  the  five  notes  of  which 
the  note  pleaded  as  a  set-off  is  one,  and  that  this  partial 
failure  should  be  credited  pro  rata  on  the  Barker  note.  The 
evidence  bearing  on  this  question  is  as  follows :  The  notes 
given  on  the  lumber  contract  aggregated  $21,000.  The 
value  as  per  contract  of  the  lumber  delivered  up  to  the  time 
of  Barker's  failure  amounted,  with  inspection  fees,  to 
$19,500,  and  without  inspection  fees  to  $19,306.  Carney 
testified  that  the  night  of  May  29,  1893,  and  before  he  sold 
the  Barker  notes  to  Barth,  he  had  a  conversation  with  Bar- 
ker; that  at  that  time,  Barker  owed  his  firm  about  $28,000, 
part  of  which  was  evidenced  b}*^  notes,  and  about  $12,000  of 
which  was  open  account;  that  this  sum  of  $28,000  did  not 
include  and  was  not  evidenced  by  any  of  the  five  notes 
given  by  Barker  in  pursuance  of  the  lumber  contract;  that 
he  asked  Barker  for  security,  and  Barker  said  that  the  bank 
had  everything  he  had,  that  all  he  could  do  was  to  give  an 
order  on  the  bank  for  any  surplus  there  might  be  over  what 
he  owed  the  bank. 

"  He  asked  me  how  much  he  owed  us,  and  I  told  him 
about  $28,000.  He  then  said,  '  Well,  there  is  some  of  that 
lumber  you  did  not  deliver  from  Menominee,  you  will  give 
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me  credit  for  that.'  I  said,  '  Yes,  we  will  give  you  crecHt 
for  all  the  lumber  that  is  not  delivered  on  that  contract.' 
Next  morning  I  met  him  and  he  gave  me  an  order  on  the 
bank  to  pay  us  out  of  any  surplus  remaining  in  their  hands. 
In  pursuance  of  this  talk  we  gave  him  credit  on  his  account 
for  this  $1,500  lumber  owing  under  the  contract." 

It  further  appears  from  the  evidence  of  Carney  that  at 
the  time  of  the  above  recited  conversation,  his  firm  had  not 
in  their  possession  any  of  the  five  Barker  notes  given  in 
pursuance  of  the  lumber  contract;  that  they  were  held  by 
banks  which  had  discounted  them,  but  that  subsequently, 
between  June  1  and  6, 1893,  and  before  the  sale  of  the  note 
to  Barth,  they  took  them  all  up.  Counsel  for  plaintiff  con- 
tend that  McElwee  &  Carney  could  not  credit  the  price 
of  the  undelivered  lumber  on  other  indebtedness  of  Barker 
to  them,  because  the  lumber  for  which  the  notes  were  given 
was  not  bought  from  McElwee  &  Carney  alone,  but  from 
them  and  Perley,  Lowe  &  Co.  McElwee  &  Carney  were 
partners  of  Perley,  Lowe  &  Co.  in  the  sale  of  the  lumber 
evidenced  by  the  contract  of  March  IG,  1893;  any  one  of 
such  partners  had  the  legal  right  to  settle  with  Barker  for 
the  undelivered  lumber,  and  we  can  perceive  no  legal  objec- 
tion to  a  settlement  by  any  partner,  by  his  crediting  Barker 
with  the  contract  price  of  the  shortage  in  lumber  on 
Barkers  indebtedness.  We  also  think  it  a  reasonable 
inference  from  the  evidence  that  the  credit  was  made  by 
agreement  with  Barker.  Counsel  for  plaintiff  object  that 
the  evidence  as  to  the  credit  was  given  on  the  cross-examina- 
tion of  Carney,  and  that  the  cross-examination  was  improper, 
but  no  such  objection  was  made  in  the  trial  court,  and  there- 
fore can  not  be  urged  here. 

Before  th^  trial  commenced,  and  again  at  the  close  of  the 
evidence,  counsel  for  plaintiff  moved  the  court  to  dismiss 
the  cause,  for  the  reason  that  there  was  a  suit  pending  in 
equity,  in  which  the  Union  National  Bank  of  Chicago  was 
complainant  and  L.  L.  Barth,  the  defendant  here,  was 
defendant,  and  which  involved  the  same  matters  as  the  suit 
at  law;  which  motions  the  court  overruled,  and  the  plaintiff, 
by  his  counsel,  excepted.    Sections  1:9  and  80  of  the  prac- 
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tice  act  sufficiently  answer  this  exception.  The  former 
section  permits  claims  and  demands  against  the  plaintiff  to 
be  pleaded  as  a  set-oflf,  and  the  latter  provides  that  when  so 
pleaded  "  the  plaintiff  shall  not  be  permitted  to  dismiss  his 
suit  without  the  consent  of  the  defendant." 

The  refusal  of  the  court  to  hold  as  law  certain  proposi- 
tions submitted  by  plaintiff,  is  assigned  as  error.  We  find 
no  error  in  this  regard. 

The  judgment  will  be  affirmed. 


John  Reid  t.  The  Stock  Yards  L.  Coal  and  F.  Co.  et  al. 

1.  Remedies— HTien  at  Law  and  Not  in  Chancery,—  A.  chancery 
court  win  never  lend  its  aid  where  there  is  an  adequate  remedy  at  law. 

2.  Same —Application  of  the  Rule.  — On  July  20,  1898,  a  party  filed 
a  bill  in  chancery  for  the  purpose  of  perpetually  enjoining  the  collection 
of  two  judgments  obtained  against  him  before  a  justice  of  the  peace, 
without  his  knowledge,  on  June  20,  1898.  It  was  held  that  his  proper 
remedy  was  by  certiorari,  and  that  there  was  no  jurisdiction  in  a  court 
of  chancery. 

Bill  In  Chancery. — Appeal  from  the  Circuit  Court  of  Cook  County; 
the  Hon.  Edward  F.  Dunne,  Judge,  presiding.  Heard  in  the  Branch 
Appellate  Court  at  the  March  term,  1899.  Affirmed.  Opinion  filed 
March  13,  1900. 

T.  A.  Coffey,  attorney  for  appellant. 

B.  C.  Thorpe,  attorney  for  appellees;  W.  K.  Pattison,  of 
counsel. 

Mr.  Presiding  Justice  Horton  delivered  the  opinion  of 
the  court. 

In  this  case  a  bill  in  chancery  was  filed  by  appellant  for 
the  purpose  of  perpetually  enjoining  the  collection  of  two 
judgments  obtained  before  a  justice  of  the  peace  by  the 
appellee  lumber  company  against  apj^ellant.  Said  judg- 
ments were  entered  June  20,  1898.   Said  bill  was  filed  July 
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20,  1898,  and  charges  that  appellant  had  no  knowledge  of 
the  entry  of  said  judgment  until  July  16,  1898. 

On  behalf  of  appellee  it  is  contended  that  appellant  had 
a  remedy  at  law  by  certiorari,  and  that  therefore  a  court  of 
chancery  had  no  jurisdiction  to  entertain  said  bill. 

More  than  twenty  days  having  elapsed  after  the  entry  of 
said  judgments  before  the  appellant  had  knowledge  thereof, 
he  could  not  appeal,  but  the  six  months'  limitation  had  not 
expired  within  which  to  proceed  by  petition  for  certiorari 
No  such  proceeding  was  instituted,  but,  instead  thereof,  the 
bill  of  complaint  in  this  case  was  filed.  Neither  is  there 
any  reason  given*  why  appellant  did  not  proceed  by  certio- 
rari or  any  contention  or  showing  that  there  was  not  a 
full,  adequate  and  complete  remedy  at  law  by  such  pro- 
ceeding. 

There  being  such  a  remedy  at  law,  appellant  had  no 
standing  in  a  court  of  equity.  A  chancery  court  will  never 
lend  its  aid  where  there  is  an  adequate  remedy  at  law. 
Durand  v.  Gray,  129  III.  9,  17;  Geraty  v.  Druiding,  44  111. 
App.  440;  Booth  v.  Koehler,  51  111.  App.  370. 

The  Booth  case  is  a  proceeding  in  chancery  to  enjoin  the 
collection  of  a  judgment  entered  by  a  justice  of  the  peace. 
It  is  there  held  that  the  proper  remedy  was  by  certio- 
rari^  and  that  there  was  no  jurisdiction  in  a  court  of  chan- 
cery.   That  case  is  in  principle  like  the  case  at  bar. 

The  decree  of  the  Circuit  Court  dismissing  the  bill  for 
want  of  equity  is  affirmed. 


Hiram  Higgins^  Surviving  Partner,  v.  Hide  &  Leather 
National  Bank, 

1.    Bill  of  Exceptions— Jlfiw<  be  Under  Seal— A  bill  of  excepticn» 
must  be  under  the  seal  of  the  trial  judge. 

Trover. —Appeal  from  the  Superior  Court  of  Cook  County;  the  Hon. 
Gborob  a.  Trudb,  Judge,  presiding.    Heard  in  the  Branch  Appellate 
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Court  at  the  March  term,  1899.    Affirmed.    Opinion  filed  March  13, 
1899. 

Flower,  SMrrn  &  Musora^ve,  attorneys  for  appellant. 
Henry  S.  Robbins,  attorney  for  appellee. 

Mr.  Justice  Shepard  delivered  the  opinion  of  the  court. 

The  facts  of  this  case  appear  sufficiently  stated  in  Hide 
and  Leather  National  Bank  v.  West  et  al.,  20  111.  App.  61, 
when  at  the  March  term.  1886,  of  this  court,  a  judgmerft 
in  favor  of  the  present  appellant  (by  his  firm  name) 
was  reversed  and  the  cause  remanded,  because  the  verdict 
was  not  supported  by  the  evidence,  and  for  error  in  a  cer- 
tain instruction. 

Since  that  decision  the  case  has  been  tried  twice,  result- 
ing, the  first  time,  in  a  verdict  in  favor  of  appellant,  which 
the  trial  court  set  aside,  and  at  the  last  trial  in  a  verdict 
directed  by  the  court  in  favor  of  the  ap{)ellee;  and  the 
question  now  before  us  is  as  to  the  propriety  of  the  court's 
action  in  directing  this  last  verdict. 

The  first  point  made  and  contended  for  by  appellee,  in 
argument,  is  that  the  judgment  must  be  affirmed,  because 
there  is  no  seal  to  the  signature  of  the  trial  judge  to  the 
bill  of  exceptions. 

This  court  has  had  recent  occasion  to  pass  upon  that  ques- 
tion, upon  a  careful  review  of  the  authorities,  and  we  must 
adhere  to  our  there  expressed  conclusion,  that  a  seal  is 
necessary.  Cudney  &  Company  v.  Martindale  (No.  8375  of 
this  term). 

Although  the  point  referred  to  is  conclusive,  we  have 
nevertheless  looked  at  the  merits  of  the  case,  and  think 
that,  assuming  a  proper  bill  of  exceptions  to  be  before  us, 
the  judgment  is  right. 

There  is  in  this  record  some  evidence  that,  it  is  claimed, 
was  not  in  the  record  that  was  here  upon  the  previous 
appeal,  and  we  have  particularly  examined  such  evidence, 
with  the  result  that  we  do  not  think  it  sufficient  to  in  any 
degree  change  the  views  expressed  in  the  opinion  of  the 
court  then  given,  and  with  which  we  fully  agree. 
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The  approved  rule  as  to  when  a  case  may  properly  be 
taken  from  the  jury,  is  to  be  found  in  the  late  case  of 
OflFutt  V.  Columbian  Exposition,  175  111.  472,  and  was  cor- 
rectly applied  by  the  trial  judge  in  this  case. 

The  judgment  is  accordingly  affirmed. 


Chicago  General  By.  Go.  t.  William  J.  Matthews. 

1 .  Questions  op  Fact— Jn  the  Appellate  Court  —It  is  not  for  a  review- 
ing court  to  settle  questions  of  fact,  upon  evidence  that  is  conflicting 
and  irreconcilable.  The  law  has  devolved  that  duty  upon  the  jury  in  the 
trial  court. 

2.  Wat^kr— Of  Assignments  of  Error,— When  a  matter  is  assigned 
as  error  and  is  not  alluded  to  in  the  brief  of  the  party  assigning  it,  it 
wiU  be  treated  as  waived. 

Action  in  Case,  for  personal  injuries.  Appeal  from  the  Superior 
Ck)urt  of  Cook  County;  the  Hon.  Arthur  H.  Chetlain,  Judge,  presid- 
ing. Heard  in  the  Branch  Appellate  Court  at  the  March  term,  1899. 
Affirmed.    Opinion  filed  March  18,  1900. 

Glenn  E.  Plumb  and  Dan  Morgan  Smith,  Jr.,  attorneys 
for  appellant. 

Bowles  &  Bowles,  attorneys  for  appellee. 

Mr.  Justice  Shepard  delivered  the  opinion  of  the  court. 

This  appeal  is  from  a  judgment  for  $1,600  recovered 
against  the  appellant  in  a  suit  brought  by  the  appellee  to 
recover  damages  for  an  injury  alleged  to  have  been  sustained 
by  him  by  being  thrown  from  one  of  appellant's  electric  cars 
while  he  was  in  the  act  of  alighting  therefrom. 

The  evidence,  in  behalf  of  appellee,  tended  to  prove  that 
appellee  was  a  passenger,  riding  inside  the  car;  that  as  the 
car  approached  a  usual  stopping-place  at  a  street-crossing, 
he  signified  to  the  conductor,  who  was  upon  the  platform, 
his  wish  to  get  off  at  that  point;  that  the  car  first "  slowed 
up  "  and  then  came  to  a  stop  for  about  three  seconds;  that 
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while  appellee  was  in  the  act  of  stepping  off,  the  car  sud- 
denly started  ahead,  with  "a  little  jerk,"  in  response  to  a 
bell  signal  given  by  the  conductor,  and  appellee  was  thrown 
and  his  arm  broken,  and  some  other  lesser  injuries  sus- 
tained. 

On  the  part  of  the  appellant  there  was  evidence  tending 
to  show  that  appellee  jumped  from  the  car  while  it  was  in 
motion,  and  so  was  hurt;  and  appellant  urges  a  reversal  of 
the  judgment  upon  both  grounds  of  lack  of  negligence  by 
appellant  and  of  contributory  negligence  by  appellee. 

It  is  not  for  a  reviewing  court  to  settle  questions  of  fact, 
upon  evidence  that  is  conflicting  and  irreconcilable.  The 
law  has  devolved  that  duty  upon  another  body  of  men — a 
jury — whose  province  is  as  thoroughly  sanctioned  and  well 
defined  by  law  as  is  that  of  that  other  body  usually  spoken 
of  as  the  court,  and  we  can  not  undertake  to  say  that  the 
jury  did  not  determine  each  of  such  questions  correctly, 
especially  where,  as  here,  the  preponderance  of  evidence 
may  almost  certainly  be  said  not  to  be  against  the  verdict. 

The  proposition  that  three  seconds  was  a  suflicient  time 
to  allow  for  appellee  to  alight,  has  but  little  force  when  we 
consider  that — there  being  but  one  other  passenger  aboard 
the  car — the  conductor  stood  close  to  the  appellee  while  the 
latter  was  in  the  act  of  getting  off,  and  might,  if  he  did  not, 
see  that  appellee  had  not  alighted  before  he,  the  conductor, 
gave  the  signal  to  go  ahead. 

The  other  points  by  appellant  are  all  embraced  in  the 
proposition  that  the  starting  of  the  car  with  a  jerk  "  is  a 
usual  incident  of  the  starting,  and  as  such,  must  be  ex- 
pected by  the  traveling  public." 

Assuming  that  an  electric  car  can  not  be  started  without 
a  jerk,  then  all  the  more  should  care  be  exercised  not  to 
start  up  the  car  while  a  passenger  is  in  the  act  of  alighting. 
The  sudden  and  violent  starting  of  the  car,  combined  with 
the  other  circumstance  of  the  appellee  being  then  in  the 
act  of  alighting,  is  what  is  complained  of. 

We  have  examined  the  record  with  reference  to  the 
remarks  of  appellee's  counsel  in  argument  to  the  jury,  of 
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which  complaint  is  made,  but  do  not  discover  either  in  them 
or  the  size  of  the  verdict,  sufficient  to  warrant  us  in  saying 
that  they  excited  the  passions  or  prejudice  of  the  jury  to  a 
prejudicial  degree. 

If  there  was  a  technical  error  in  the  form  of  the  judg 
ment,  as  written  up  by  the  clerks,  all  objection  in  that 
regard  has  been  removed  by  amendment  of  the  judgment, 
as  shown  by  the  supplemental  transcript.  Excessiveness  of 
damages  is  assigned  for  error,  but  not  being  alluded  to  in 
the  brief,  we  will  have  to  treat  it  as  waived.    Affirmed. 


Chicago  City  By.  Co.  v.  Frederick  H.  Hackendahl, 
Adm'r,  etc* 

1.  lAUiTATioiSQ— Amendments  to  Declaratiom*. — Where  an  additional 
count  filed  as  an  amendment  to  a  declaration  restates  the  same  cause  of 
action  set  out  in  the  original  declaration,  it  is  not  amenable  to  a  plea  of 
the  statute  of  limitations. 

2.  Pleading — Hliat  is  Not  Stating  a  New  Cause  of  Action  in  an 
Amended  Count, — Where  a  declaration  by  a  father  as  administrator  in 
an  action  to  recover  damages  occasioned  by  the  death  of  his  son,  alleged 
that  the  deceased  **  left  next  of  kin,  namely  his  father/^  that  the  action 
was  brought  under  this  statute  for  the  father's  benefit,  and  tlie  amimdeil 
count  averred  that  the  deceased  **  left  surviving  him  other  next  of  kin 
beside  his  father,**  it  was  held  not  to  state  a  new  cause  of  action,  but 
merely  to  enlarge  the  number  of  the  beneficiaries. 

Action  in  Case.— Death  from  negligence.  Appeal  from  the  Circuit 
Court  of  Cook  County;  the  Hon.  GEORaE  W.  Brown,  Judge,  presiding. 
Heard  in  the  Branch  Appellate  Court  at  the  March  term,  1899.  Af- 
firmed.   Mr.  Justice  Horton  dissenting.    Opinion  filed  March  13,  1900. 

Statement. — This  is  an  action  by  appellee  as  administra- 
tor of  his  son  Kobert  J.  Hackendahl,  to  recover  damages 
occasioned  by  the  death  of  the  latter,  alleged  to  hav^e  been 
caused  by  the  negligence  of  the  servants  of  appellant. 

The  accident  which  resulted  in  the  death  of  appellee's  son, 
a  boy  eight  years  of  age,  occurred  February  28, 1895.  The 
declaration  as  originally  filed,  contains  the  averment  that 
the  plaintiff ''  as  the  father  and  next  of  kin  of  Robert  J, 
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Hackendahl,  and  as  administrator  of  the  effects  and  chattels 
of  the  said  Robert  J.  Hackendahl,  by  means  of  the  prem- 
ises, was  forced  to  pay  out  and  become  liable,"  etc.;  and 
"  that  as  the  father  and  next  of  kin,"  he  has  sustained  loss 
and  damage.  It  is  averred  that  an  action  has  accrued  to 
him  in  accordance  with  the  statute  as  administrator  "  for 
the  exclusive  benefit  of  the  plaintiff  and  the  heirs  of  said 
Robert." 

October  7, 1898,  more  than  two  years  after  the  accident 
and  the  commencement  of  the  suit,  the  plaintiff  filed  an 
amended  declaration  in  which  it  was  alleged  "  that  said 
Robert  J.  Hackendahl  left  surviving  him"  father,  mother, 
brothers  and  sisters,  "  his  next  of  kin,"  and  that  by  the 
death  of  Robert  '•  his  father  and  mother  have  been  deprived 
of  their  means  of  support,  and  the  living  sisters  and  broth- 
ers of  their  means  of  support  and  education,  to  the  damage 
of  plaintiff  as  administrator,"  etc.  To  this  amended  decla- 
ration appellant  pleaded  the  general  issue,  and  filed  a 
special  plea  of  the  statute  of  limitations.  A  demurrer  to 
the  special  plea  was  sustained  and  appellant  elected  to 
stand  by  its  said  plea.  The  jury  returned  a  verdict  against 
appellant,  whose  motion  for  a  new  trial  was  overruled,  and 
from  the  judgment  rendered  this  appeal  is  taken. 

Wm.  J.  Hynes  and  Watson  J.  Ferry,  attorneys  for  appel- 
lant ;  Mason  B.  Starring,  of  counsel. 

John  F.  Waters  and  Chari.es  H.  Pegler,  attorneys  for 
appellee. 

Mr.  Justice  Freeman  delivered  the  opinion  of  the  court. 

Appellant  contends  that  the  court  erred  in  sustaining 
appellee's  demurrer  to  the  plea  of  the  statute  of  limitations. 

Section  2  of  the  act  (Rev.  Stat.  Chap.  70),  under  the  pro- 
visions of  which  the  suit  is  brought,  provides: 

'*  That  every  such  action  shall  be  brought  by  and  in  the 
names  of  the  personal  representatives  of  such  deceased  per- 
son, and  the  amount  recovered  shall  be  for  the  exclusive 
benefit  of  the  widow  and  next  of  kin  of  such  deceased  per- 
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son,  and  shall  be  distributed  to  such  widow  and  next  of 
kin  in  the  proportion  provided  by  law  in  relation  to  the 
distribution  of  personal  property  left  by  persons  dying 
intestate." 

It  is  further  provided  that  the  jury  may  give  damages 
with  reference  to  the  pecuniary  injuries  resulting  from 
such  death  ^^  to  the  wife  and  next  of  kin,"  not  exceeding 
$5,000. 

Appellant's  counsel  urge  that  the  original  declaration  con- 
tained no  sufficient  allegation  that  the  deceased  left  sur- 
viving him  any  "  widow  or  next  of  kin."  The  language  of 
the  declaration  is, ''  and  plaintiff  avers  that  as  the  father  and 
next  of  kin,"  he  has  suffered  damage.  This  is  not,  it  is  said, 
an  allegation  that  the  father  is  the  next  of  kin,  but  merely 
a  recital;  not  a  positive  averment  of  the  essential  fact,  but 
only  descriptive. 

The  word  "as"  in  this  connection  has  the  force  and 
meaning  of  inasmuch  as  or  hecaiise  (Century  dictionary) ; 
so  that  the  averment  is  in  effect  as  if  it  read,  that  the 
plaintiff  avers  that  inasmuch  as^  or  because  he  is  the  father 
and  next  of  kin,  a  right  of  action  has  accrued  in  accordance 
with  the  statute,  '*  for  the  exclusive  benefit  of  the  plaintiff 
and  the  heirs"  of  the  deceased.  That  the  right  of  action  is 
not  accurately  stated,  may  be  conceded.  The  inaccuracy 
seems  to  have  been  recognized  by  counsel  for  appellee,  for 
the  declaration  was  subsequently  amended.  The  amend- 
ment was  not  made,  however,  until  more  than  two  years 
after  the  cause  of  action  accrued.  If  it  be  true  as  appel- 
lant claims,  that  the  original  declaration  failed  to  state  a 
cause  of  action,  and  that  the  amended  declaration  stated  a 
cause  of  action  for  the  first  time,  the  plea  of  the  statute  of 
limitations  set  up  a  good  defense.  (Eylenfeldt  v.  Illinois 
Steel  Co.,  165  111.  185;  111.  Cen.  R.  R.  Co.  v.  Campbell,  170 
111.  163;  Secord-Hopkins  Co.  v.  Lincoln,  176  111.  357.)  We 
are  of  opinion,  however,  that  the  original  declaration  did 
state  a  good  cause  of  action.  It  apprised  the  appellant  that 
the  deceased  left  next  of  kin,  namely  his  father,  and  that 
the  action  was  broug'ht  under  the  statute  for  the  father's 
benefit    The  amendment,  while  it  avers  that  the  deceased 
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left  surviving  him  other  next  of  kin  beside  his  father,  does 
not  set  up  any  new  or  different  cause  of  action.  It  restates 
the  cause  of  action  set  out  in  the  original  declaration.  It 
enlarges  the  number  of  the  beneficiaries,  it  is  true,  but  the 
basis  of  the  action  is  still  the  same.  We  find  no  error  in 
sustaining  the  demurrer  to  the  plea  which  set  up  the  statute 
of  limitations  in  bar  to  the  action. 

It  is  urged  that  the  verdict  is  against  the  evidence.  The 
contention  is  that  the  deceased  failed  to  exercise  ordinary 
care  for  his  own  safety,  and  that  apj)ellant  was  not  negli- 
gent. The  jury  returned  a  special  finding  that  the  deceased, 
by  the  exercise  of  ordinary  care  for  his  own  safety,  could 
not  have  avoided  the  injury  which  caused  his  death.  By 
their  verdict  they  found  the  injury  resulted  from  the  negli- 
gence of  the  defendant.  Under  the  facts  as  so  found, 
ap|>ellee  was  entitled  to  recover.  L.  S.  &  M.  S.  Ry.  Co.  v. 
Hessions,  150  111.  546  (556).  We  have  examineil  the  evi- 
dence with  care.  It  is  conflicting,  as  is  frequently  the  case 
in  actions  of  this  character.  We  are  not  able  to  say  with 
any  firm  conviction  that  the  accident  was  occasioned  by  the 
negligence  of  the  boy,  or  that  there  was  a  want  of  negli- 
gence on  the  part  of  appellants  servants.  A  number  of 
factors  enter  into  the  consideration  of  the  problem:  the 
speed  of  the  car,  what,  if  any,  warning  was  given  of  its 
approach,  and  others  which  we  need  not  enumerate.  It  is 
peculiarly  a  case  where  the  court  and  jury  who  heard  and 
saw  the  witnesses  were  in  a  better  position  to  ascertain  the 
truth  than  this  court  can  possibly  be.  We  find  no  sufficient 
warrant  to  justify  our  interference  with  the  verdict.  See 
111.  Cent.  R.  R.  Co.  v.  Nowicki,  148  111.  29. 

Our  attention  is  called  to  remarks  and  statements  of 
counsel  for  appellee,  some  of  which  were  undignified  and 
improper.  It  would  doubtless  have  been  wiser  for  appel- 
lee's attorney  to  repress  his  sometimes  indiscreet  exuber- 
ance, but  the  only  question  for  this  court  is  whether  the 
conduct  complained  of  has  been  prejudicial  to  the  intei^ts  of 
justice.  We  should  have  been  better  satisfied  had  the  trial 
court  peremptorily  stopped  this  "horse  play,"  as  it  was 
called,  at  the  time;  and  if  we  could  find  just  reason  to 
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believe  that  appellant  had  been  thereby  prejudiced,  we 
should  not  hesitate  to  award  a  new  trial  on  that  ground. 
But  we  do  not  so  find  in  the  present  case.  « 

Other  objections  are  made  which  we  have  considered, 
but  finding  no  material  error,  the  judgment  of  the  Circuit 
Court  must  be  affirmed. 

Mb.  Presiding  Justice  Horton. 

I  can  not  concur  in  that  portion  of  the  foregoing  opinion 
which  holds  that  there  was  no  error  in  sustaining  the 
demurrer  to  the  plea  of  statute  of  limitations.  That  statute 
limits  the  damages  which  may  be  recovered  to  "pecuniary 
injuries  resulting  from  such  death  to  the  wife  or  next  of 
kin  of  such  deceased  person." 

The  original  declaration  charged,  in  effect,  that  by  reason 
of  negligence  appellant  became  liable  to  pay  the  pecuniary 
injuries  suflfered  by  the  father  from  the  death  of  the  son. 
By  the  amendment  to  the  declaration  it  is  charged,  in  effect, 
that  by  reason  of  negligence,  appellant  became  liable  to 
pay,  in  addition  to  those  suflfered  by  the  father,  the  pecuniary 
injuries  suffered  by  the  mother,  brothers  and  sisters  from 
the  death  complained  of. 

In  other  words,  the  original  declaration  stated  a  cause  of 
action  for  the  pecuniary  injuries  resulting  to  the  father; 
the  amended  declaration  stated  a  cause  of  action  for  the 
pecuniary  injuries  resulting  to  the  mother  and  the  brothers 
and  sisters. 

That  is  stating  additional  causes  of  action,  which  is,  in 
effect,  stating  a  new  cause  of  action.  The  demurrer  to  the 
plea  should  have  been  sustained. 


Samuel  Kerr  y.  Charles  Goetz. 

1.  Special  Findings— Pro6afii»e  Facte.— Where  a  probative  fact  is 
merely  prima  facie  evidence  of  the  fact  to  be  proved,  the  proper  deduc- 
tion8  to  be  drawn  from  it  present  a  question  of  fact  and  not  of  law, 
requiring  further  action  by  the  jury;  it  can  not  be  made  the  basis  of 
any  action  by  the  court 
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2.  Same— Presumptions  in  Favor  of  the  Verdict. —AVL  reasonable 
presumptions  will  be  entertained  in  favor  of  the  verdict,  whUe  nothing 
will  be  presumed  in  aid  of  the  special  findings  of  fact. 

3.  Verdicts— -4.nd  Special  Findings  inconsistent, — The  inconsist- 
ency between  the  verdict  and  the  special  finding  must  be  irreconcilable, 
so  as  to  be  incapable  of  being  removed  by  any  evidence  admissible  under 
the  issues. 

Appeal  from  the  Superior  Court  of  Cook  County:  the  Hon.  Arthub 
H.  Chetlain,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1899.    Afiirmed.     Opinion  filed  March  18,  1900. 

Frederick  A.  Willoughby,  attorney  for  appellant. 

Arnd  &  Arnd,  attorneys  for  appellee. 

Mr.  Justice  Freeman  delivered  the  opinion  of  the  court. 
The  question  to  be  determined  in  this  case  is  thus  stated 
by  appellant's  counsel : 

**  The  matters  which  could  be  urged  upon  a  motion  for  a 
new  trial  are  not  presented  to  the  attention  of  the  court 
for  the  reason  that  the  motion  for  new  trial  was  withdrawn, 
and  the  only  question  presented  upon  this  record  is  the 
error  of  the  court  in  refusing  to  enter  judgment  for  defend- 
ant upon  this  special  finding  of  the  jury." 

The  suit  is  brought  upon  appellant's  alleged  acceptance 
of  a  paper  which  in  the  first  count  of  the  declaration  is 
described  as  a  bill  of  exchange,  and  in  the  second  is  set  out 
in  full.  It  consists  of  a  bill  for  stone  made  out  by  appellee 
against  "  Ileidenbluth  Bros,  for  Mr.  R,  II.  Rudolph  "  for 
$1,585.04,  which  is  marked  "O.K. — Ileidenbluth  Bros.," 
and  below  appears  the  following  :  "Mr.  Kerr.  Please  pay 
this  bill  and  charge  the  same  amount  on  Heidenbluth 
contract.     Yours,  R.  H.  Rudolph." 

The  declaration  alleges  that  appellant  accepted  the  order, 
promised  to  pay  the  same,  and  that  he  did  then  and  there 
pay  $1,000  thereof,  and  agreed  to  pay  the  balance  in  one 
week. 

Appellant  contended  that  the  paper  was  not  a  bill  of 
exchange,  but  was  drawn  on  and  accepted  by  appellant  as 
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trustee  of  a  building  loan  and  not  upon  the  individual 
credit  of  Kudolph,  the  maker  of  the  loan  and  drawer  of  the 
order;  that  as  it  was  not  a  bill  of  exchange,  the  parol  accept- 
ance and  promise  to  pay  the  balance  thereof,  was  not  bind- 
ing under  the  statute  of  frauds,  and  hence  the  special 
finding  is  irreconcilable,  and  inconsistent  with  the  general 
verdict,  and  judgment  should  have  been  entered  for  appel- 
lant on  the  special  finding. 
The  special  findings  are  as  follows : 

"  At  the  time  of  the  presentation  of  the  order  and  the 
payment  of  $1,000  by  Mr.  Kerr,  did  or  did  not  Mr.  Kerr 
l>roraise  the  plaintiff  to  pay  the  remainder  of  said  order  ? 
Answer.     Yes." 

**  Did  Mr.  Kerr  promise  to  pay  the  order  of  Mr.  Rudolph 
as  an  individual  or  as  trustee  of  the  building  loan  made  to 
Rudolph  ?    Answer.     Trustee." 

The  statute  provides  (Rev.  Stat.  Chap.  110,  Sec.  58c)  that 
"  when  the  special  finding  of  fact  is  inconsistent  with  the 
general  veixiict  the  former  shall  control  the  latter,  and  the 
court  may  render  judgment  accordingly."  It  is  the  second 
finding  upon  which  appellant  bases  his  contention  that  the 
trial  court  should  have  rendered  judgment  in  his  favor, 
notwithstanding  the  general  verdict  against  him.  It  is 
said  that  by  their  answer,  that  appellant  promised  to  pay 
the  order  as  trustee  of  the  building  loan  to  Rudolph,  the 
jury  found  the  alleged  bill  of  exchange  was  merely  an  order 
on  a  special  fund  and  its  acceptance  was  only  in  a  repre- 
sentative capacity;  and  hence  it  follows  the  order  was  not 
a  bill  of  exchange  at  all;  citing  Munger  v.  Shannon,  61  N.  Y. 
251  (258);  Gillilan  v.  Myers,  31  111.  525,  and  other  like 
cases.  But  it  is  not,  we  think,  clear  that  the  special  find- 
ing should  be  construed  to  mean  that  the  order  was  -drawn 
only  on  a  special  fund,  or  that  it  was  accepted  only  in  a 
representative  capacity.  The  finding  does  not  go  to  that 
extent.  It  does  not  follow  that  the  jury  would  have  found 
in  the  affirmative,  in  answer  to  specific  questions  upon 
those  points.  The  order  itself  is  not  a  request  to  pay  out 
of  any  specific  fund,  nor  does  it  appear  on  its  face  to  be 
drawn  upon  appellant  in  any  representative  capacity.    The 
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acceptance  of  such  an  order  generally  implies  the  existence 
of  a  fund  or  obligation,  but  this  is  true  also  where  the  rela- 
tion is  that  of  debtor  and  creditor,  and  the  former  accepts 
generally  a  draft  drawn  by  the  latter.  That  appellant,  as 
trustee  of  a  building  loan  made  to  Rudolph,  promised  to  pay 
the  order,  may  give  rise  to  the  inference  that  he  meant  to 
fulfill  the  promise  out  of  the  loan.  But  it  is  only  an  infer- 
ence; it  is  not  the  finding  itself,  nor  is  it  a  necessary  result 
from  the  finding.  "  Doubtless  a  probative  fact  from  which 
the  ultimate  fact  necessarily  results  would  be  material,  for 
there  the  court  could  infer  such  ultimate  fact  as  a  matter  of 
law.  But  where  the  probative  fact  is  merely  prima  facie 
evidence  of  the  fact  to  be  proved,  the  proper  deductions  to 
be  drawn  from  the  probative  fact  present  a  question  of  fact 
and  not  of  law,  requiring  further  action  by  the  jury,  and  it 
can  not,  therefore,  be  made  the  basis  of  any  action  by  the 
court."  C.  &  N.  W.  Ry.  Co.  v.  Dunleavy,  129  111.  132  (143). 
The  fact  as  found,  that  appellee  promised  to  pay  as  trustee, 
may  tend  to  prove  that  he  intended  to  pay  the  order  out  of 
a  special  fund,  but  it  does  not  actually  so  prove,  and  it  is 
not,  therefore,  in  any  legal  sense  inconsistent  with  the  gen- 
eral verdict.  In  determining  the  question  of  inconsistency, 
this  court  can  not  look  at  the  evidence.  All  reasonable 
presumptions  will  be  entertained  in  favor  of  the  verdict, 
while  nothing  will  be  presumed  in  aid  of  the  special  find- 
ings of  fact.  The  inconsistency  must  be  irreconcilable,  so 
as  to  be  incapable  of  being  removed  by  any  evidence  admis- 
sible under  the  issues.  Independent  Dryer  Co.  v.  Liver- 
more  Foundry  Co.,  60  111.  App.  390  (394)^0.  &  N.  W.  Ry. 
Co.  V.  Dunleavy,  above  referred  to. 

For  the  reasons  indicated,  it  must  be  held  that  the  special 
finding  of  fact  is  not  necessarily  inconsistent  or  irreconcil- 
able with  the  general  verdict.  The  latter,  therefore,  must 
control,  and  the  trial  court  committed  no  error  in  so  hold- 
ing. 

The  judgment  of  the  Superior  Court  is  therefore  affirmed. 
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William  L.  Wallen  y.  Edmund  A.  Cummings  and  Mar- 


garet Lawrence,  iss   45 

i»187i461, 

1.  Damages— On  Appeal  Taken  far  Drfay.— Where  an  appeal  is 
taken  for  delay,  the  Appellate  Court  has  jurisdiction  to  adjudge  statu- 
tory damages. 

2.  Depositions— Siflrnafure,  When  Taken  Before  the  ifas^er.— When 
a  deposition  of  a  witness  is  taken  before  the  master  and  duly  ceitified 
by  him,  the  signature  of  the  witness  is  not  essentiaL 

Foreclosure.— Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  Farun  Q.  Ball,  Judge,  presiding.  Heard  in  the  Branch  Appel- 
late court  at  the  March  term,  1899.  AMrmed.  Opinion  filed  March  Id, 
1900. 

Charles  PickleBj  attorney  for  appellant. 

Ullmann  &  Hacker,  attorneys  for  appellees. 

Mr.  Presiding  Justice  Horton  delivered  the  opinion  of 
the  court. 

This  is  a  proceeding  by  bill  in  chancery  to  foreclose  a 
trust  deed  in  the  nature  of  a  mortgage.  Said  trust  deed 
conveyed  block  four  in  Wallen  &  Probst's  addition,  etc. 
There  was  a  second  mortgage  upon  said  block  four  which 
also  conveyed  other  property.  Mrs.  Lawrence,  the  holder 
of  said  second  mortgage,  is  a  party  defendant  in  said  bill 
and  answered  the  same.  The  amount  found  to  be  due  upon 
said  trust  deed  is  $7,269.30,  and  upon  said  second  mortgage, 
$38,811.43. 

The  "  brief  and  argument "  in  full  filed  for  appellant  is 
as  follows,  viz : 

"IL 
Brief. 

1.  The  witness  who  proved  up  the  claim  of  Margaret 
Lawrence  did  not  sign  his  deposition  nor  was  his  sij^nature 
waived;  therefore  tffere  is  no  evidence  to  sustain  the  mas- 
ter's findings  in  favor  of  Lawrence  (p.  71  of  record). 

2.  It  was  error  for  the  master  to  report  that  Margaret 
Lawrence  is  entitled  to  have  the  amount  found  due  lier 
entered  as  a  lien  in  toto  against  block  four  (4)  alone  when  tho 
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evidence  shows  that  it  was  a  lien  against  six  different  blocks, 
five  of  which  were  not  referred  to  in  the  bill  (pp.  50,  51,  52, 
53  of  master's  report;  pp.  36,  37  of  decree). 

III. 

Argument. 

Should  the  court  hold  that  it  was  unnecessary  to  have 
the  depositions  signed,  then  the  decree  is  clearly  erroneous, 
for  supposing  that  Mr  Wallen  had  wished  to  have  paid  the 
first  mortgage  he  could  not  have  done  so  without  paying 
the  sum  found  to  be  due  Margaret  Lawrence. 

The  same  would   be  true  of  any  person  interested  in 
block  four  (4). 
The  decree  should  be  reversed  for  further  proceedings. 
Respectfully  submitted, 

Charles  Pickler, 
Solicitor  for  Appellant." 

It  will  be  noticed  that  no  objection  whatever  is  made  to 
the  decree  in  so  far  as  it  is  in  favor  of,  or  atfects  the  appel- 
lees. No  appeal  is  taken  or  prosecuted  as  to  any  other  party. 
The  appeal  bond  is  to,  and  for  the  benefit  of  the  appellees 
only.  The  recitation  in  the  condition  of  said  bond  is  that 
appellees  recovered  a  decree  from  which  an  appeal  is  prose- 
cuted. There  is  no  mention  of  said  Lawrence  in  the  condi- 
tion of  said  bond. 

There  is  no  merit  in  the  contention  that  the  deposition 
proving  the  claim  of  Mrs.  Lawrence  was  not  signed.  It  is 
duly  certified  by  the  master. 

The  second  objection  is  also  without  merit.  It  does  not 
purport  to  point  out  any  alleged  error  by  the  court  below. 
It  refers  only  to  the  master.  And  that  reference  purport- 
ing to  state  what  the  master  reported  is  not  true. 

There  can  be  no  question  but  that  this  appeal  is  prose- 
cuted only  for  delay.  A  majority  of  the  court  are  of  the 
opinion  that  this  court  has  jurisdiction  as  heretofore  held, 
to  adjudge  statutory  damages.  As  said  in  Coats  v.  Barrett, 
49  111.  App.  275,  277,  referring  to  a  statute  limited  in  its 
terms  to  the  Supreme  Court,  the  •'  enactment  of  the  legis- 
lature, made  before  the  organization  of  the  Appellate  Court, 
is  sufficiently  broad  in  its  scope  and  elastic  in  its  terms  to 
include  any  courts  thereafter  to  be  created,  and  given  part 
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of  the  functions  which  were  exercised  by  the  Supreme  Court 
when  the  enactment  went  into  operation."  If  this  be  not 
the  correct  construction  then  the  purpose  of  the  legislature 
in  creating  the  Appellate  Court  is  not  fully  met. 

The  decree  of  the  Superior  Court  will  be  aflBrmed  and  a 
judgment  entered  against  the  appellant  and  in  favor  of  the 
appellees  for  the  sura  of  $200  statutory  damages, in  addition 
to  the  costs  to  be  taxed,  and  the  appellees  will  have  execu- 
tion therefor. 

Affirmed. 


Edward  P.  Lester  v.  Wm.  E.  Toerpe,  in  his  Individual 
Capacity  and  as  Trustee,  and  Kittle  Toerpe,  Succes- 
sor in  Trust. 

1.  Dsposmo^—Signature  of  the  Witness  When  Taken  Before  the 
Master, — Where  the  deposition  is  taken  before  the  master  and  duly  cer- 
tified by  him  the -signature  of  the  witness  deposing  is  not  essential. 

Foreclosure,— Appeal  from  the  Circuit  Court  of  Cook  County;  the 
Hon.  Richard  S.  Tuthill,  Judge,  presiding.  Heard  in  the  Branch 
Appellate  Court  at  the  March  term,  1899.  Affirmed.  Opinion  filed 
March  18,  1900. 

Charles  Pickler,  attorney  for  appellant. 
Henry  S.  Shedd,  attorney  for  appellees. 

Mr.  Presiding  Justice  Horton  delivered  the  opinion  of 
the  court. 

Following  is  a  full  and  complete  copy  of  the  "Brief" 
and  '*  Argument "  filed  in  this  case : 

"II. 
Brief. 

1.  There  is  a  variance  between  the  evidence  and  the 
master's  report  stating  the  amount  due  to  be  $4,339.25,  and 
the  decree,  which  finds  due  $4,344.91. 

2.  The  report  and  decree  are  based  upon  a  deposition 
which  the  record  shows  never  was  signed  and  sworn  to 
according  to  law.     (Abst.,  p.  40.) 
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III. 
Argument. 
The  practice  before  masters  in  chancery  has  become 
too  lax.  It  seems  no  longer  necessary  to  observe  with  care 
the  strict  requirements  of  the  law.  A  citizen's  property  is 
directed  to  be  sold,  yet  that  direction  is  based  upon  a  type- 
written deposition  purporting  to  be  the  sworn  deposition  of 
a  competent  witness  competently  executed.  In  this  case 
the  deposition  never  was  completed,  never  was  signed,  and 
the  master's  report  and  court's  decree  are  founded  upon  a 
nullity. 

Respectfully  submitted, 
Charles  Picklkk, 

Solicitor  for  Appellant." 

It  does  not  appear  from  the  abstract  that  any  exceptions 
to  the  master's  report  were  filed  in  the  court  below.  The 
transcript  of  record  filed  in  this  court  is  a  prcecipe  record. 
No  such  exceptions  are  mentioned  in  the  pi^wcipe.  Objec- 
tion to  his  report  were  filed  before  the  master  but  the  points 
presented  in  said  "  Brief''  do  not  appear  in  said  objections. 
As  neither  of  the  alleged  errors  appear  to  have  been  pre- 
sented to  the  trial  court  or  exceptions  to  have  been  then 
preserved,  they  can  not  be  considered  by  this  court. 

Neither  is  there  any  merit  in  the  objections  made  in 
appellant's  "  Brief."  The  variance  of  $5.6G  between  the 
master's  report  and  the  decree  is  probably  interest  accru- 
itig  between  the  date  of  the  master's  report  and  the  date 
when  the  decree  which  was  ehtered  was  prepared.  Upon 
the  record  in  this  case  there  is  no  valid  objection  to  the 
report  of  the  master  upon  the  theory  that  depositions  are 
not  signed  by  the  witnesses. 

We  have  no  doubt  but  that  this  appeal  is  prosecuted 
simply  and  only  for  delay.  The  request  of  appellees  that 
statutory  damages  be  adjudged  is  allowed.  (Wallen  v. 
Cummings,  p.  61,  this  volume.)  The  decree  of  the  Circuit 
Court  is  affirmed,  and  a  judgment  will  be  entered  against 
the  appellant  and  in  favor  of  the  appellees  for  the  sum  of 
$100  in  addition  to  the  costs  to  be  taxed,  and  the  appellees 
will  have  execution  therefor.     Affirmed. 
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West  Chicago  St.  U.  B.  Co.  y.  Frank  Maday. 

1.  Verdicts— TTTi^w  Not  to  he  Disturbed.^Vnleaa  the  verdict  and 
jadgment  are  manifestly  against  the  weight  of  evidence,  the  evidence 
being  conflicting,  they  will  not  be  disturbed  by  a   reviewing  court. 

2.  Instructions— iSSgitoZ  Right  to  Use  Streets.— In  an  action  for 
personal  injuries  an  instruction  which  tells  the  jury  that  both  plaintiff 
and  defendant  were  equally  in  the  position  of  right  to  use  the  public 
thoroughfares  upon  which  the  plaintiff  was  driving  and  the  defendant 
was  ox>erating  its  cars,  -which  right  they  held  and  enjoyed  independ- 
ently of  each  other,  and  that  each  should  exercise  ordinary  care  in  the 
a^e  of  the  street,  is  proper,  when  considered  in  connection  with  the  testi- 
mony in  this  case. 

8.  Same- 3#ea«ure  of  Damages,  etc— In  an  action  for  personal  inju- 
ries an  instruction  which  tells  the  jury  that  in  determining  the  amount 
of  damages  which  the  plaintiff  is  entitled  to  recover  they  have  a  right  to 
take  into  consideration  all  the  facts  and  circumstances  in  evidence 
before  them,  and  may  consider  the  nature  and  extent  of  plaintiff's  inju- 
ries, his  bodily  pain  and  suffering  resulting  from  such  injuries,  the  per- 
manent disability,  the  money  necessarily  paid  by  him  in  and  about 
endeavoring  to  be  cured  of  said  injuries,  and  any  future  bodily  pain 
or  suffering,  or  future  inability  to  labor  or  transact  business^  that  the 
jury  may  believe  from  the  evidence  he  will  sustain  as  the  necessary  and 
direct  result  of  his  injuries  is  proper  when  considered  in  connection 
with  the  evidence  in  this  case. 

Action  in  Case,  for  personal  injuries.  Appeal  from  the  Superior 
Court  of  Cook  County;  the  Hon.  Arthur  H.  Chetlain,  Judge,  presid- 
ing. Heard  in  the  Branch  Appellate  Court  at  the  March  term,  1899. 
Affirmed.    Opinion  filed  March  18, 1900. 

Van  Veohtkn  Vbedbe,  attorney  for  appellant, 
DouTHABT  &  Bbbndeokb,  attomevs  for  appellee. 

Mb.  Presiding  Justice  Horton  delivered  the  opinion  of 
the  court. 

Milwaukee  avenue,  in  the  city  of  Chicago,  runs  north- 
westerly from  the  center  of  the  city.  June  27,  1897,  appel- 
lant operated  a  double  track  cable  railroad  along  said 
avenue.  The  afternoon  of  that  day,  appellee  was  driving 
southerly  along  the  westerly  track  on  said  avenue.  That 
YoLLXxxymi 
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day  and  the  day  previous,  snow  had  been  falling.  When 
near  Lincoln  street  appellee  met  a  "  sweeper  "  which  was 
going  northerly  along  the  easterly  track.  There  was  a 
wagon  loaded  with  hay  outside  of  the  tracks  and  on  the 
westerly  side  of  the  street.  When  the  sweeper,  the  appellee 
with  his  horse  and  \i:agon  and  the  load  of  hay  were  abreast 
of  each  other,  or  nearly  so,  one  of  the  grip  cars  of  appellant 
running  southerly,  struck  the  rear  end  of  appellee's  wagon. 
On  behalf  of  appellee  it  is  contended  that  he  was  thereby 
thrown  from  his  wagon  and  injured,  which  is  denied  by 
appellant.  The  trial  below  resulted  in  a  verdict  and  judg- 
ment against  appellant,  to  reverse  which  this  appeal  is 
prosecuted. 

On  behalf  of  appellant  it  is  here  contended,  first,  that  the 
evidence  does  not  show  that  appellant  was  negligent;  sec- 
ond, that  appellee  was  guilty  of  contributory  negligence, 
and  third,  that  appellee  was  not  injured  as  claimed. 

These  are  all  questions  of  fact.  It  has  been  so  many 
times  stated  by  this  and  other  courts,  that  unless  the  ver- 
dict and  judgment  are  manifestly  against  the  weight  of 
evidence,  the  evidence  being  conflicting,  they  will  not  be 
disturbed  by  a  reviewing  court,  that  we  shall  not  presume 
to  cite  authorities  upon  the  question. 

It  is  not  necessary  to  review  the  authorities  cited  by  the 
attorney  for  appellant.  Conceding  the  law  to  be  as  he 
contends,  the  weight  of  evidence  is  not  manifestly  against 
the  verdict.  There  is  evidence  tending  to  prove  that  appel- 
lant, by  its  employes,  was  negligent;  that  appellee  was  not 
guilty  of  contributory  negligence,  and  that  appellee  was 
injured  as  claimed  by  him.  We  do  not  feel  called  upon  to 
review  the  testimony  at  length  upon  these  points.  If  there 
was  no  error  in  submitting  the  evidence  to  the  jury  upon 
these  questions,  the  verdict  as  to  them  should  not  be  dis- 
turbed. 

It  is  argued  that  the  court  erred  in  giving  the  fourth 
instruction  on  behalf  of  appellee  which  is  as  follows,  viz.: 

"  4.  The  court  instructs  the  jury  that  both  plaintiff  and 
defendant  were  equally  in  the  position  of  right  to  use  the 
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public  thoroughfare  upon  which  the  plaintiff  was  driving 
and  the  defendant  was  operating  its  cars,  which  right  they 
held  and  enjoyed  independently  of  each  other,  and  tnat  each 
should  exercise  ordinary  care  in  the  use  of  the  street." 

We  see  no  error  in  this  instruction  when  considered  in. 
connection  with  the  testimony  before  the  jury. 

Appellant  also  contends  that  the  fifth  instruction  on 
behalf  of  appellee  should  not  have  been  given.  It  Is  as 
follows,  viz.: 

"  5.  If  the  jury  find  the  issues  for  the  plaintiff,  then  in 
determining  the  amount  of  damages  which  the  plaintiff  is 
entitled  to  recover  in  this  case  (if  the  jury  find,  from  the 
exadence,  under  the  instructions  of  the  court,  he  is  entitled 
to  recover  any  damages),  the  jury  have  a  right  to,  and 
should,  take  into  consideration  all  the  facts  and  circum- 
stances in  evidence  before  them;  and  they  may  consider  the 
nature  and  extent  of  the  plaintiff's  injuries,  if  any,  testified 
about  by  the  witnesses  in  this  case,  and  herein  complained 
of;  his  bodily  pain  and  suffering,  if  any  is  shown  by  the 
evidence,  resulting  from  such  injuries;  the  permanent  disa- 
bility, if  any  is  shown  by  the  evidence,  caused  by  said  inju- 
ries; the  money  necessarily  paid,  if  any,  by  the  plaintiff  in 
and  about  endeavoring  to  be  healed  or  cured  of  said  inju- 
ries; and  any  future  bodily  pain  or  suffering,  or  future  ina- 
bility to  labor  or  transact  business,  if  any,  that  the  jury 
may  believe  from  the  evidence  the  plaintiff  will  sustain  as 
the  necessary  and  direct  result  of  tne  injuries  complained 
of." 

The  objections  to  this  instruction  urged  by  attorney  for 
appellant  are  not  well  founded.  It  does  not  follow  from 
the  language  here  employed  that  the  jury  should,  in  deter- 
mining the  amount  of  damages,  if  any,  consider  any  testi- 
mony which  does  not  bear  directly  upon  that  question. 

The  fifth  instruction  given  in  the  case  of  H.  &  St.  J.  E. 
R.  Co.  V.  Martin,  111  111.  219,  227,  contains  all  the  features 
which  are  pointed  out  by  the  attorney  for  appellant  in  his 
objections  to  the  instruction  in  the  case  at  bar,  of  which 
complaint  is  made.  The  Supreme  Court  held  that  the  giv- 
ing of  the  instruction  mentioned  was  not  error. 

The  second  instruction  given  in  Penn.  Co.  v.  Frana,  112 
111.  398,  is  not  quoted  at  length  in  the  report  of  that  case. 
But  the  Supreme  Court  in  speaking  of  it  say  this : 

Digitized  by  VjOOQIC 


52  Appellate  Courts  op  iLLiNOia 

Vol.  88.]  Rice  v.  Partello. 

"The  second  instruction,  to  which  objection  is  made, 
declared,  in  substance,  that  if  the  jury  believed  from  the 
evidence,  under  the  instructions  of  the  court,  that  the  plaint- 
ifif  was  entitled  to  recover,  then  in  fixing  the  damages,  the 
jury  should  take  into  consideration  all  the  circumstances  as 
disclosed  by  the  evidence  ^such  as  the  circumstances  attend- 
ing the  injury.'  Under  this  last  clause  of  the  instruction, 
counsel  for  appellant  urge  that  the  jury  might  give  puni- 
tive damages.  There  was  no  evidence  "introduced  on  the 
trial  which  would  authorize  the  jury  to  give  punitive  dam- 
ages, and  by  the  terms  of  the  instruction  they  were  limited 
and  confined  to  the  evidence  in  making  a  verdict.  Indeed, 
so  far  as  appears  from  the  record,  there  was  no  pretense  on 
the  part  of  plaintiff  that  he  was  entitled  to  recover  puni- 
tive damages.  As  no  such  claim  was  made,  and  as  no  evi- 
dence was  offered  to  establish  a  claim  of  that  character,  the 
instruction  could  not  have  misled  the  jury." 

That  comment  by  the  Supreme  Court  applies  with  equal 
force  to  the  case  at  bar. 

No  error  is  indicated  which  would  justify  a  reversal. 
The  judgment  of  the  Superior  Court  is  affirmed. 


Theodore  F.  Bice  v.  William  Z.  Partello. 

1.  CJoNTRAOTS — Abandonment  of— Remedies  and  Damages, — Where 
a  party  is  justified  in  abandoning  his  contract,  he  can  maintain  a  suit 
in  assumpsit  upon  the  quantum  meruit,  but  he  can  only  recover  the 
amount  due  under  such  contract;  and  where  the  contract  is  abandoned 
by  the  mutual  consent  of  the  parties,  the  measure  of  damages  in  case 
of  a  recovery  is  the  value  of  the  labor  performed  or  the  material  fur- 
nished. 

2.  Same— TF7t€n  Prices  Are  Fixed  by  Stipulalion.— Where  work  is 
dcme  under  a  special  contract  fixing  the  prices,  etc.,  the  price  of  such 
work  must  be  governed  by  the  stipulations  of  such  contract  even  if  the 
party  is  justified  in  abandoning  the  contract  and  bringing  his  action  for 
the  quantujn  meruit. 

Assumpsit.— Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
John  C.  Carvee,  Judge,  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  March  term,  1899.  Reversed  and  remanded.  Opinion 
filed  March  13,  1900. 
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Rice  V.  Partello. 
Walker  &  Davis,  attorneys  for  appellant. 

Henry  T.  Helm  and  J.  Warren  Pbasb,  attorneys  for 
appellee. 

Mr.  Presiding  Justice  Horton  delivered  the  opinion  of 
the  court. 

This  is  a  suit  in  assumpsit  commenced  by  appellee  to 
recover  from  appellant  an  amount  claimed  by  appellee  to  be 
due  to  him  for  work  done  and  material  furnished  in  the 
construction  of  a  dwelling  house  in  Chicago  in  1892.  There 
was  a  written  agreement  by  the  terras  of  which  appellee 
agreed  to  furnish  the  material  and  construct  such  dwelling 
according  to  certain  plans  and  specifications  by  a  fixed  date 
at  an  agreed  price.  Appellee  abandoned  the  work  before 
it  was  completed.  Whether  he  was  justified  in  so  doing 
by  reason  of  a  breach  of  the  contract  on  the  part  of  appel- 
lant is  a  contested  question,  which  in  the  view  we  take  of  a 
question  presented  by  the  instructions,  it  is  not  necessary 
to  here  consider. 

Assuming  for  our  present  purpose,  but  without  deciding, 
that  appellee  was  justified  in  abandoning  the  work,  the 
law  is  that  he  could  then  maintain  a  suit  in  assumpsit  upon 
tho  quantum  meruit  Geary  v.  Bangs,  37  111.  App.  301; 
Dobbins  v.  Higgins,  78  111.  404.  But  in  such  case  he  can 
only  recover  the  amount  due  under  the  contract.  Where 
the  contract  is  abandoned  by  the  mutual  consent  of  the 
parties,  the  measure  of  damages  in  case  of  a  recovery  is  the 
value  of  the  labor  performed  or  the  material  furnished, 
Schillo  V.  McEwen,  90  111.  77.  But  in  the  case  at  bar  the 
contract  was  not  abandoned  by  mutual  consent. 

It  is  contended  by  counsel  for  appellant  that  where  work 
is  done  under  a  special  contract,  as  in  the  case  at  bar,  the 
price  of  the  work  done  and  the  material  furnished  must  be 
governed  by  the  stipulations  of  such  contract  even  if  appel- 
lee was  justified  in  abandoning  the  contract  and  bringing 
his  action  for  the  quantum  m^eruit.  That  is  practically  con- 
ceded by  counsel  for  appellee.  It  is  the  law  in  this  State. 
Dobbins  v,  Higgins,  78   111.  440,  442;    City  of  Chicago   v. 
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Sexton,  115  111.  230,  241;  Folliott  v.  Hunt,  21  III.  654;  Keeler 
V.  Clifford,  165  111.  544,  549;  Chicago  Training  School  v. 
Davies,  64  111.  App.  503. 

The  first  and  ninth  instructions  given  at  the  request  of 
appellee  are  long  and  recite  facts  and  state  rules  not 
necessary  to  quote  for  our  present  purpose.  In  the  first, 
the  jury  is  instructed  that  if,  from  the  evidence,  they  believe 
certain  things,  then  appellee  had  "  the  right  to  elect  to 
abandon  said  contract  and  recover  what  his  work  and 
materials  were  reasonably  worth." 

In  the  ninth  instruction  the  jury  is  told  that  if  they  found 
certain  things,  "  that  thereupon  the  plaintiff  (appellee)  was 
entitled  to  recover  from  the  said  defendant  (appellant)  the 
amount  of  the  reasonable  costs  of  all  labor  and  material 
which  he  had  used  or  expended  upon  the  building  of  said 
house  up  to  the  time  of  his  abandonment  of  said  contract 
so  far  as  shown  by  the  evidence,  and  the  facts  and  circum- 
stances in  evidence,  less  whatever  sums  had  been  paid  him 
on  account  thereof,  or  paid  upon  his  order." 

The  rule  as  to  the  measure  of  damages  stated  in  these 
instructions  is  erroneous,  and  they  should  not  have  been 
given.  It  is  contrary  to  the  settled  laws  of  this  State  as 
appears  from  the  cases  above  cited.  It  is  true,  as  argued  by 
attorney  for  appellee,  that  it  is  not  necessary  to  embody  all 
the  law  in  one  instruction.  But  it  does  not  follow  from 
that,  that  said  instructions  one  and  nine  are  correct.  They 
are  not,  as  argued  by  attorney  for  appellee,  "  correct  so  far 
as  they  went."  They  instruct  the  jury  that  the  measure  of 
damages  is  as  stated  in  one  of  them,  the  "  reasonable  worth," 
and  in  the  other  the  "  reasonable  cost "  of  the  labor  and 
material  furnished  by  appellee. 

The  serious  error  in  these  two  instructions  is  not  removed 
by  the  modification  by  the  court  of  the  seventh  instruction. 
Indeed,  it  is  doubtful  whether  such  modification  of  the 
seventh  instruction  removed  the  objection  to  that  instruc- 
tion itself.  Neither  is  the  error  indicated  cured  by  the 
other  instructions  given  by  the  court. 

For  the  reason  indicated,  the  judgment  of  the  Circuit 
Court  must  be  reversed  and  the  cause  remanded. 
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W.  Harrison  Hipp^  William  E.  Hall  and  Charles  A. 
Storey  y..  Sallie  Muehleisen. 

1.  Corporations— LiabiKfy  of  Persons  Pretending  to  he  Incorpo- 
rated,— Where  persons  use  the  name  of  a  corporation  for  conducting  a 
business  and  pretend  to  be  a  corporation  without  complying  with  the 
provisions  of  the  act  concerning  corporations,  they  bring  themselves 
within  the  provisions  of  Sec.  18,  Chap.  32,  R.  S.,  entitled  ''Corpora- 
tions,**  and  are  jointly  and  severally  liable  for  all  debts  and  liabilities 

made  by  them  and  contracted  in  the  name  of  the  pretended  corporation. 

• 

Assampsit.— Appeal  from  the  Circuit  Court  of  Cook  County;  the 
Hon.  Elbridoe  Hanecy,  Judge,  presiding.  Heard  in  the  Branch  Appel- 
late Court  at  the  March  term,  1899.  Affirmed.  Opinion  filed  March 
13,  1900. 

Elisha  WmrrLESET,  Jr.,  attorney  for  appellant  Wm.  E. 
HalL 

Louis  Danzioeb,  attorney  for  appellant  Storey. 
Joseph  Pfibshing,  attorney  for  appellee. 

Mb.  Justice  Shepard  delivered  the  opinion  of  the  court. 

The  declaration  in  this  case,  in  addition  to  the  common 
counts  and  two  counts  for  use  and  occupation,  consisted  of 
four  special  counts,  in  each  of  which  it  is  averred  that  the 
defendants  on  February  20,  1896,  hired  of  the  plaintiff  cer- 
tain premises  in  Chicago  for  five  years  from  May  1,  1896, 
and  promised  to  pay  her  for  the  use  and  occupation  thereof 
$10,500  in  monthly  installments  of  $175;  that  they  entered 
said  premises  May  1,  1896,  and  occupied  the  same  until 
June  1, 1897,  when  $350  of  said  rent  for  April  and  May, 
1897,  became  due  plaintiflF,  and  remains  unpaid. 

In  addition  to  this,  the  first  special  count  also  avers  that 
defendants  were  the  directors  and  managers  of  a  certain 
hospital  known  as  the  Willie  Hipp  Hospital  and  Training 
School  for  Nurses;  that  said  premises  w'ere  hired  by  them 
for  the  use  of  said  hospital;  and  that  they  have  not  per- 
formed their  said  contract,  in  failing  to  pay  said  rent. 
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The  second  special  count  also  avers  that  defendants  were 
partners,  carrying  on  said  hospital,  and  as  such  they  hired 
and  occupied  said  premises. . 

The  third  special  count  (first  additional  count)  also  avers 
that  defendants  pretended  to  be  officers,  agents  and  direct- 
ors of  a  certain  pretended  stock  corporation,  under  the 
aforesaid  name;  that  on  behalf  of  said  pretended  corpora- 
tion they  entered  upon  and  occupied  said  premises,  and  that 
no  such  corporation  was  ever  in  existence. 

The  fourth  special  count  (second  additional  count)  also 
avers  that  defendants  represented  to  plaintiff  that  they 
would  become  incorporated  under  said  name  for  the  pprpose 
of  conducting  a  hospital;  that  said  premises  were  rented  by 
them  for  its  use,  and  pretending  to  act  for  it  they  entered 
upon  and  occupied  the  same;  that  they  never  organized  said 
intended  corporation,  and  that  it  never  existed,  etc. 

Pleas  of  general  issue  and  of  non-joint  liability,  verified, 
were  interposed  by  the  various  defendants,  represented  by 
different  attorneys. 

The  evidence  shows,  or  tends  to  show,  that  a  number  of 
practicing  physicians,  including  the  apf^ellants,  Hipp,  Hall 
and  Storey,  associated  themselves  together  for  the  purpose 
of  conducting  a  hospital,  etc.,  under  the  name  of  "The 
Willie  Hipp  Hospital  and  Training  School  for  Nurses,"  and 
intended  to  become  incorporated  by  that  name. 

Negotiations  with  the  appellee  ensued,  for  the  purpose  of 
renting  from  her  a  building  to  be  used  as  a  hospital,  with 
the  result  that  a  lease  was  entered  into,  of  which  the  follow- 
ing is  a  copy,  as  shown  by  the  abstract  of  record  : 

"Agreement  dated  February  20,  1896,  between  Sallie 
Muehleisen  of  the  first  part  and  the  Willie  Hipp  Hospital 
and  Training  School  for  Nurses  of  the  second  part. 

The  first  party  leases  to  the  second  party  the  premises 
1211  and  1213  Fifty-sixth  street  for  five  veafs,  commencing 
May  1,  1896,  ending  May  1,  1901,  at  a  rental  of  $10,500  for 
the  full  term,  payable  in  monthly  installments  of  $175  on 
the  first  day  of  each  and  every  month  during  the  term. 

Sallik  Muehlkisen,     (Seal) 
The  Willie  Hipp  Hospital  and 

TfiAiNiNO  School  for  Nurses,     (Seal) 
By  W.  H.  Hipp,  Tresident." 
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Of  the  organization,  the  three  appellants,  Hipp  was 
president,  Storey  was  vice-president  and  Hall  was  secretary. 

The  original  plan  to  incorporate  the  organization  under 
the  laws  of  Illinois  was  never  carried  out,  and  no  corpora- 
tion, as  such,  ever  existed.  It  was,  however,  represented  to 
appellee  that  they  intended  to  incorporate  themselves. 

Under  the  lease  the  association,  spoken  of  sometimes  in 
the  bill  of  exceptions  as  "  the  body  of  physicians,"  moved 
into  the  building  and  conducted  a  hospital  for  thirteen 
months,  or  until  the  first  of  June,  1897,  and  the  stipulated 
rent  was  paid  by  the  treasurer  of  the  association  up  to  the 
first  of  April,  1897. 

The  suit  was  to  recover  rent  for  the  last  two  months  of 
such  period  of  occupancy.  The  original  number  of  physi- 
cians appears  to  have  been  twelve,  several  of  whom  "  dropped 
out,"  however,  before  the  lease  was  made.  Dr.  Hipp  testi- 
fied that  at  the  time  the  lease  was  made,  Doctors  Hall, 
Storey,  Eastman  and  himself,  and  possibly  some  others, 
were  members  of  the  association,  and  that  he,  Hipp,  was 
president.  Storey  was  vice-president.  Hall  was  secretary 
and  Abel  was  treasurer.  There  was  also  evidence  of  meet- 
ings of  the  so-called  board  of  directors,  at  one  of  which 
Hipp  was  instructed  to  execute  the  lease. 

Printed  billheads  were  also  used  by  the  association  after 
they  were  organized,  of  which  one,  admitted  in  evidence, 
was  as  follows : 

"W.  Harrison  Hipp,  M.D., 
Chas-  a.  Storey,  M.D.,  Wm.  E.  Hall,  M.D., 

V.  Pres.  Secretary. 

Chicago, ,  189 — . 

M- 

To  the  Willie  Hipp  Hospital  and  Training  School 
FOR  Nurses, 
1211  and  1213  Fifty-sixth  Street.  Dr. 

J.  F.  Abel,  M.D.,  Treasurer,  3800  Dearborn  St. 

Telephone  Yards  697." 

A  certified  copy  of  a  recorded  bill  of  sale  was  also 
admitted  in  evidence,  as  follows : 

"  Know  all  men  by  these  presents,  that  Wm.  H.  Hipp, 
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Win.  E.  Hall,  Charles  A.  Storey  and  Thomas  Sullivan,  in 
consideration  of  $2,000  paid  by  Frederick  Gald,  do  sell  and 
deliver  unto  said  Gald  (here  follows  a  large  number  of 
specified  articles  of  furniture,  and  apparently  hospital 
equipment),  *  *  *  provided  that  the  said  Frederick 
Gald  shall  sell  said  goods  and  chattels  to  the  best  possible 
advantage  and,  after  paying  the  costs  of  sale,  pay  to  him- 
self the  amount  due  to  him  from  us  for  groceries,  and  out 
of  the  balance  to  pay  the  claims  of  Sharp  &  Smith,  Henry 
Haur,  Mr.  Peterson,  Sallie  Muehleisen,  Scott  Bros.,  J.  J. 
Hickey,  John  Dietz,  pro  rata,  and  render  the  surplus,  if  any, 

to  us. 

******* 

In  witness  whereof,  we,  the  said  Wm.  H.  Hipp,  Wm.  E. 
Hall,  Charles  A.  Storey  and  Thomas  Sullivan  have  hereunto 
set  our  hands  and  seals  this  25th  day  of  May,  in  the  year 
of  our  Lord  eighteen  hundred  and  ninetv-seven. 

Wm.  H.  Hipp,  [Seal 

Chas.  a.  Storey,    [Skal 
W.  E.  Hall.  [Seal] 

T.  J.  Sullivan  has  nothing  to  do  with  the  above  goods, 
nor  said  bills  and  debts  referred  to. 

Thomas  J.  Sullivan." 

At  the  conclusion  of  all  the  evidence,  the  Circuit  Court 
instructed  the  jury  to  return  a  verdict  in  favor  of  the  appel- 
lee for  $350,  which  was  the  amount  of  two  months'  I'ent, 
and  judgment  was  entered  upon  the  verdict. 

The  third  and  fourth  special  counts  of  the  declaration 
are  based  upon  Section  18,  Chapter  32,  Rev.  Stat.,  entitled 
"  Corporations,"  which  is  as  follows  : 

"  If  any  person  or  persons,  being,  or  pretending  to  be,  an 
officer  or  agent,  or  board  of  directors,  of  any  stock  cor- 
poration or  pretended  stock  corporation,  shall  assume  to 
exercise  corporate  powers,  or  use  the  name  of  any  such  cor- 
poration, or  pretended  corporation,  without  complying  with 
the  provisions  of  this  act,  before  all  stock  named  in  the 
articles  of  incorporation  shall  be  subscribed  in  good  faith, 
then  they  shall  be  jointly  and  severally  liable  for  all  debts 
and  liabilities  made  by  them  and  contracted  in  the  name  of 
such  corporation,  or  pretended  corporation." 

It  is  plain  from  the  evidence  that  the  association  used  the 
name  of  the  proposed   corporation  for  the  conducting  of 
their  business,  or  in  other  words  pretended  to  be  a  corpora- 
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tion  without  complying  with  the  provisions  of  the  act  con- 
cerning corporations,  and  thus  brought  themselves  within 
the  provisions  of  the  quoted  section  of  the  act,  and  made 
themselves  liable  jointly  and  severally  for  the  rent  con- 
tracted to  be  paid. 

The  liability  of  Doctor  Hipp  does  not  seem  to  be  ques- 
tioned. Doctors  Hall  and  Storey  file  separate  briefs  in  this 
court  and  urge  that  they  are  not  liable,  either  jointly  or 
severally. 

Their  non-liability  is  urged  upon  numerous  legal  grounds, 
and  also  upon  the  circumstance  that  previous  to  the  accru- 
ing of  the  rent  sued  for  they  had  withdrawn  their  support 
from  the  hospital  and  had  ceased  to  visit  or  take  patients 
to  it. 

So  far  as  the  mere  fact  of  their  withdrawal  from  the 
workings  of  the  hospital  are  concerned,  we  fail  to  see  how 
their  liability  is  thereby  changed. 

If  their  liability  under  the  statute  existed  at  the  time  the 
lease  was  executed  and  so  long  as  they  remained  actively 
interested  in  the  organization,  their  subsequent  refusal  to 
work  longer  with  their  associates  would  not  release  them 
from  liability  for  the  rent,  so  long,  at  least,  as  the  building 
was  occupied  by  their  associates,  or  some  of  them.  The 
suit  is  not  to  recover  for  future  rent,  but  for  rent  accrued 
during  the  period  of  occupation  by  the  association;  in  other 
words,  the  suit  is  for  what  is  due  under  a  contract  executed 
upon  both  sides.  The  evidence  shows  beyond  dispute  that 
the  association  continued  to  occupy  the  premises  under  the 
lease  during  the  full  two  months  for  which  there  was  a 
recovery.  There  is  no  claim  that  either  Doctor  Hall  or 
Doctor  Storey  did  anything  to  disassociate  themselves  from 
the  organization  except  to  cease  co-operation  in  its  regular 
work. 

They  were  both  original  parties  to  the  organization, 
attended  its  meetings,  visited  the  hospital,  acted  as  its 
oflBcers — one  as  vice-president  and  the  other  as  secretary — 
and  were  recognized  and  held  out  to  be  such.  We  think 
they  were  clearly  liable  with  Doctor  Hipp,  as  charged  in 
the  declaration. 
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The  statute  provides  for  a  joint  and  several  liability  by 
all  or  anj^  of  the  persons  designated  as  being  subject  to  its 
provisions,  and  we  think  it  was  not  error  to  dismiss  the  suit 
as  to  all  persons  except  those  who  acted  as  officers  of  the 
corporation.  A  number  of  technical  points  are  made  which 
we  will  not  take  the  time  to  discuss,  but  will  merely  say  we 
discover  no  error  in  respect  of  theuL 

If  it  was  technical  error  to  admit  in  evidence  the  certified 
copy  of  the  purported  bill  of  sale  there  was  enough  evi- 
dence without  it  to  amply  justify  the  directed  verdict,  and 
clear  justice  having  been  attained  by  the  verdict,  the  judg- 
ment will  be  affirmed. 


James  O'Leary  y.  The  People  of  the  State  of  Illinois. 

1.  Bill  op  Particulars— ftarfy  Furnishing  Must  Be  Bound  by  It — 
Where  a  trial  court  determines  that  a  bill  of  particulars  shall  be  fur- 
nished it  concludes  the  rights  of  all  parties  who  are  to  be  affected  by  it; 
and  he  who  has  furnished  a  bill  of  pai-ticulars  under  it,  must  be  confined 
to  the  particulars  he  has  specified  as  closely  and  effectually  as  if  this  con- 
stitutes essential  allegations  in  a  special  declaration. 

2.  SAME^Effeci  of  Stipulation  that  One  Count  Shall  Stand  as  a  Bill 
of  Particulars  to  Another. — The  effect  of  a  stipulation  that  the  8e<;ond 
count  shall  stand  as  a  bill  of  particulars  to  the  first  count  is  practically 
to  eliminate  the  firet  count  and  leave  the  case  to  stand  on  the  second. 

8.  SAHE^Amplification  of  the  Pleadings, — A  bill  of  particulars  is  an 
amplification,  or  more  particular  specification  of  the  matter  set  forth  in 
the  pleading.  The  declaration,  plea,  or  notice  of  set-off  may  be  so  gen- 
eral in  its  terms  that  the  opposite  party  will  not  be  fully  apprised  of  the 
demands  which  will  be  set  up  on  the  trial,  and  he  is  therefore  permitted 
to  call  on  his  adversary  to  give  a  more  detailed  and  particular  statement 
of  the  claims  on  which  he  intends  to  rely. 

4.  Same— -4  Part  of  the  Declaration^  etc. — Consfrucf ion.— When  the 
bill  is  furnished  it  is  deemed  a  part  of  the  declaration,  plea  or  notice  to 
which  it  relates,  and  is  construed  in  the  same  way  as  though  it  had 
originally  been  incorporated  in  it 

5.  Variance — Betwven  Proof  and  a  Local  Description.— Any  vari- 
ance between  the  proof  and  the  description  of  a  gambling  place  is  fatal. 

6.  Instructioks— J(^ortwg  Charge  in  the  Indictment.— An  instruc- 
tion authorizing  the  jury  to  find  the  defendant  guilty,  if  they  believe 
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beyond  reasonable  doubt  that  there  was  a  betting  booth  under  a  roof, 
which  booth  was  used  for  receiving  or  making  bets  on  a  horse  race,  and 
that  the  defendant  assisted  at  such  booth  in  making  or  receiving  bets, 
and  wholly  ignores  the  charge  in  the  indictment  that  he  kept  a  common 
gaming  house  in  a  certain  building  known  as  "  Washington  Park  Club," 
and  the  charge  that  in  said  building  he  permitted  persons  to  play,  etc., 
is  erroneous. 
Mr.  Justice  Sears  dissenting. 

1.  Bill  of  Farticvlaes— Requisites  of,— It  is  not  required  that  a 
bill  of  particulars  do  more  than  inform  the  accused  of  the  nature  of  the 
offense  in  such  a  manner  as  to  fairly  enable  him  to  prepare  to  defend. 

2.  Instructions— JVoi  Pr^dicial  to  Defendant. — An  instruction 
which  authorized  the  jury  to  find  the  defendant  guilty,  if  they  believe 
beyond  a  reasonable  doubt  that  there  was  a  betting  booth  under  a  roof, 
ignoring  the  charge  in  the  indictment  that  he  kept  a  common  gaming 
house  in  a  certain  building  known  as  the  **  Washington  Park  Club,**  is 
not  prejudicial  to  the  defendant  in  this  case,  as  no  attempt  was  made  to 
prove  an  offense  at  any  other  place. 

8.  Sabir — Singling  Out  Specific  Item  of  Evidence, — An  instruction 
which  singles  out  a  specific  item  of  evidence  and  undertakes  to  tell  the 
jury  what  it  does  not  eetablish,  is  erroneous. 

Indictment,  for  keeping  a  gaming  house.  Error  to  the  Criminal 
Court  of  Cook  County;  the  Hon.  Joseph  E.  Gary,  Judge,  presiding. 
Heard  in  this  court  at  the  October  term,  1899.  Reversed  and  remanded, 
Mr.  Justice  Sears  dissenting.    Opinion  filed  March  12,  1900. 

Edward  H.  Morris,  attorney  for  plaintiff  in  error. 

The  effect  of  the  bill  of  particulars,  when  furnished,  is  to 
narrow  the  general  claims  made  in  the  pleading  down  to 
the  specific  claims  set  out  in  particular.  It  limits  the  claims 
for  which  a  recovery  may  be  had,  but  it  is  in  no  manner  a 
limitation  or  specification  of  the  evidence  which  plaintiff 
may  introduce  to  prove  the  claims  thus  detailed  and  limited. 
McDonald  v.  People,  26  111.  App.  360,  361. 

The  bill  of  particulars  limits  tHe  claims  for  which  recov- 
ery may  be  had  to  those  specifically  set  forth  therein. 
Casey  v.  Vandenventer,  76  111.  App.  628;  McDonald  v. 
People,  126  III.  150;  Hess  Co.  v.  Dawson  et  al.,  U9  III.  145. 

Under  the  indictment  the  State  was  required  to  prove, 
beyond  a  reasonable  doubt,  not  only  that  the  defendant 
below  kept  a  common  gaming  house,  but  also  that  it  was 
in  a  building  known  as  "  Washington  Park  Club,"  and  the 
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instructions  given  at  the  instance  of  the  People  should 
have  so  limited  the  right  of  the  State  to  a  verdict  of 
guilty. 

In  an  indictment  for  keeping  a  common  gaming  house  it 
is  sufficient  to  charge  the  keeping  generally,  in  the  county, 
without  setting  forth  the  number  and  location  of  the  build- 
ing; but  if  the  place  is  described  as  a  certain  name,  number, 
or  situated  in  a  certain  ward,  etc.,  this  must  be  proved 
strictly  as  laid,  because  it  is  descriptive  of  the  oflFense 
charged,  serving  to  identify  it.  State  v.  Crogan,  8  Iowa, 
523;  People  v.  Slater,  5  Hill  (N.  Y.),  401;  Com.  v.  Butts,  2 
Va.  Cas.  18;  Withers  v.  State,  21  Tex.  App.  120;  Stiff  v. 
State,  21  Tex.  App.  255;  Moore  v.  State,  12  Ohio  Stat.  387. 

Where  the  prosecutor  states  the  offense  with  greater  par- 
ticularity than  he  is  bound  to  do,  the  proof  must  correspond; 
nothing  connected  with  the  offense  can  be  disregarded. 
United  States  v.  Brown,  3  McLean,  233;  United  States  v. 
Darton,  6  McLean,  46. 

Although  a  crime  is  susceptible  of  commission  in  more 
than  one  way,  it  must  be  proved  to  have  been  committed 
in  the  particular  way  charged,  and  in  no  other  way.  Ken- 
nedy V.  State.  9  Tex.  App.  399;  Com.  v.  Luscomb,  130  Mass. 
42;  Limouze  v.  People,  58  111.  A])p.  314;  Tucker  v.  People, 
117  111.  88;  Davis  v.  People,  19  111.  77. 

Charles  S.  Denken,  State's  Attorney,  and  Albert  C. 
Barnes,  Assistant  State's  Attorney,  for  defendant  in  error. 

Where  the  merits  of  the  case  have  been  fairly  ascer- 
tained and  determined,  the  court  will  not  interfere,  unless 
it  satisfactorily  appears  that  some  settled  principle  of  the 
criminal  law  or  rule  of  proceeding  has  been  clearly  violated. 
Clark  V.  People,  31  111.  482;  Wilson  v.  People,  94  111.  327; 
Ritzman  v.  People,  110  lU.  3G2;  Zimm  v.  People,  111  111. 
49;  Burk  v.  People,  148  111.  70;  Gore  v.  People,  162  111.  266. 

Mr.  Justice  Adams  delivered  the  opinion  of  the  court. 
Plaintiff  in  error  was  convicted  of  keeping  a  common 
gaming  house  and  sentenced  to  pay  a  fine  of  $500.    The 
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indictment  consists  of  two  counts.  The  first  count  charges 
generally  that  July  1, 189S,  in  the  county  of  Cook,  O'Leary 
unlawfully  kept  a  common  gaming  house.  The  second 
count  charges  that  James  O'Leary  on  July  1,  1898,  in  Cook 
county,  Illinois,  "unlawfully  did  then  and  there  keep  a 
common  gaming  house  in  a  certain  building  by  him  then 
and  there  used  and  occupied,  the  said  building  being  situate 
at  and  known  as  Washington  Park  Club,  in  the  city  of  Chi- 
cago, in  said  county  of  Cook;  and  in  said  gaming  house  in 
said  building  so  used  and  occupied  by  the  said  James 
O'Leary,  did  permit  certain  persons,  whose  names  are  to  the 
said  grand  jurors  unknown,  to  frequent  and  to  come  together 
to  play  for  money  at  the  game  of  selling  pools,  and  the 
game  of  bookmaking;  and  did  then]  and  there  keep,  and 
suffer  to  be  kept,  certain  tables  and  other  apparatus,  for 
the  purpose  of  playing  for  money  at  the  game  of  selling 
pools  and  the  game  of  bookmaking,  contrary  to  the  stat- 
ute," etc. 

It  was  stipulated  in  open  court  between  the  People  and 
O'Leary,  the  defendant,  that  the  second  count  should  stand 
as  a  bill  of  particulars  to  the  first  count.  The  first  question 
is  as  to  the  effect  of  this  stipulation. 

In  Commonwealth  v.  Giles,  1  Gray,  466,  the  defendant  was 
indicted  for  unlawfully  selling  intoxicating  liquors.  Before 
the  trial  he  was  furnished  with  a  bill  of  particulars  specifying 
the  names  of  persons  to  whom  sales  would  be  proved.  Evi- 
dence of  sales  to  other  persons  not  named  in  the  bill  of  par- 
ticulars was  admitted  over  the  defendant's  objection.  This 
was  held  error.  The  court,  after  saying  that  they  were 
inclined  to  the  view  that  the  determination  of  the  trial 
court  that  a  bill  of  particulars  should  be  furnished  was  final 
and  not  reviewable,  say : 

"But  whether  this  be  so  or  not,  when  it  is  once 
made,  it  concludes  the  rights  of  all  parties  who  are 
to  be  affected  by  it;  and  ne  who  has  furnished  a  bill 
of  particulars  xxrvAev  it  must  be  confined  to  the  partic- 
ulars he  has  specified  as  closely  and  effectually  as  if 
this  constituted  essential  allegations  in  a  special  declara- 
tion."    lb.  469. 
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In  Starkweather  v.  Kittle,  17  Wend.  21,  the  court,  Bron- 
son,  Justice,  delivering  the  opinion,  say : 

"A  bill  of  particulars  is  an  amplification,  or  more 
particular  specification  of  the  matter  set  forth  in  the 
pleading.  The  declaration,  plea,  or  notice  of  set-otf  may 
be  so  general  in  its  terms  that  the  opp<)site  party  will 
not  be  fully  apprised  of  the  demand  which  will  be  set 
up  on  the  trial,  and  lie  is  therefore  permitted  to  call 
on  his  adversary  to  give  a  more  detailed  and  particular 
statement  of  the  claims  on  which  he  intends  to  rely. 
When  the  bill  is  furnished  it  is  deemed  a  part  of  the  decla- 
ration, plea,  or  notice  to  which  it  relates,  and  is  construed 
in  the  same  way  as  though  it  had  originally  been  incorpo- 
rated in  it." 

The  foregoing  cases  are  cited  with  approval  in  McDonald 
V.  The  People,  126  111.  150,  and  the  court  say  of  Common- 
wealth V.  Giles,  supra^  that  it  is  "  a  leading  case  on  the 
question."  In  McDonald  v.  The  People,  "  the  first  four 
counts  charged  the  defendants,  in  general  terms,  with  a 
conspiracy  to  defraud  Cook  county  by  means  of  false  pre- 
tenses. The  last  count  charged  a  conspiracy  to  defraud 
Cook  county  by  means  of  false  pretenses,  as  to  work  done 
and  material  furnished  at  the  Normal  School  in  1886." 
The  defendants,  by  order  of  the  court,  were  furnished  with 
a  bill  of  particulars,  which  consisted  of  twelve  bills  for 
labor  due  and  materials  furnished  for  the  Normal  School. 
The  prosecution,  the  defendants  objecting,  were  permitted 
to  introduce  evidence  of  fraudulent  bills  for  services  ren- 
dered and  materials  furnished  for  the  court  house,  insane 
asylum,  infirmary  and  hospital.  For  this  error  the  judg- 
ment was  reversed.     The  court  say,  among  other  things : 

"  The  object  of  a  bill  of  particulars  is  to  give  the  accused 
notice  of  the  specific  charge  he  is  required  to  meet  on  the 
trial,  so  that  ne  may  be  prepared  to  defend.  Here,  the 
State's  attorney,  had  he  seen  proper,  might  have  given 
notice,  in  the  bill  of  particulars,  that  fraudulent  bills  for 
labor  and  materials  had  been  presented  by  Schneider,  relat- 
ing to  the  court  house,  insane  asvlum,  infirmary  and  the 
hospital,  specifying  the  date  and  amount  in  each  case. 
Then  the  evidence  relating  to  the  bills  at  these  various 
institutions  might  have  been  properly  admitted;  but  he  saw 
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proper  to  limit  the  charo^e  to  twelve  specific  bills  for  labor 
and  materials  on  the  Normal  School.  Having  done  this, 
under  the  plainest  principles  of  law  relating  to  the  admis- 
sion of  eviaence  under  an  averment  in  a  pleading — treating 
the  bill  of  particulars  as  a  pleading — the  evidence  ought  to 
have  been  confined  to  the  twelve  bills  specified  in  the  bill 
of  particulars,  otherwise  the  bill  of  particulars  was  a  delu- 
sion— ^a  legal  snare — furnished  for  the  purpose  of  deceiving 
the  defendants." 

In  view  of  the  law  as  announced  in  the  cases  cited,  the 
effect  of  the  agreement  that  the  second  count  should  stand 
as  a  bill  of  particulars  to  the  first  count,  is  the  same,  in  legal 
contemplation,  as  if  the  second  count  were  incorporated  in 
the  first.  Practically  the  effect  is  to  eliminate  the  first 
count  and  leave  the  case  to  stand  on  the  second.  This  is 
the  view  of  counsel  for  plaintiff  in  error,  and  it  is  not  com- 
bated, but  apparently  acceded  to  by  counsel  for  the  People. 

Counsel  for  plaintiff  in  error  contends  that  under  the 
s3cond  count  it  was  incumbent  on  the  State  to  prove  that 
O'Leary  kept  a  common  gaming  house  in  a  building  known 
as  the  "Washington  Park  Club,"  and  that  it  was  not  so 
proved.  It  is  expressly  averred  in  the  count  that  O'Leary 
''unlawfully  did  then  and  there  keep  a  common  gaming 
house  in  a  certain  building  by  him  then  and  there  used  and 
occupied,  the  said  building  being  situate  at  and  known  as 
Washington  Park  Club,  *  *  *  and  in  said  gaming 
house  in  said  building,  so  used  and  occupied  by  the  said 
James  O'Leary,  did  permit  certain  persons,"  etc. 

The  place  where  the  gaming  house  is  alleged  to  have  been 
kept,  viz.,  in  a  building  known  as  the  Washington  Park 
Club,  is  stated  as  matter  of  local  description,  and  must  be 
proved  as  stated.  Any  variance  between  the  proof  and  the 
description  is  fatal.  3  Greenl.  on  Ev.,  13th  Ed.,  Sec.  12; 
Wharton's  Crira.  Ev.,  9th  Ed.,  Sees.  109  and  146;  Rosco© 
on  Crim.  Ev.,  Sees.  90-91;  Moore's  Crim.  Law,  Sec.  214; 
State  V.  Crogan,  8  la.  523;  O'Brien  v.  The  State,  10  Tex. 
App.  544;  Withers  v.  The  State,  21  Tex.  App.  210;  Stiff  v. 
The  State,  lb.  255;  Chapman  v.  The  People,  89  Mich.  357; 
People  V.  Slater,  5  Hill,  401. 
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It  is  not  contended  by  counsel  for  the  People  that  it  was 
not  incumbent  on  the  State  to  prove  the  descriptive  matter 
in  question.  Their  claim  is  that  it  is  proven.  They  say, 
''  The  question  as  to  the  name  was  asked  of  only  the  first 
witness,  Frank  McMahon,"  and  they  claim  that  it  was 
proved  by  McMahon  that  the  offense  charged  was  com- 
mitted in  the  building  known  as  ^'  Washington  Park  Club." 

McMahon,  in  his  examination  in  chief,  testified  that  June 
25  and  July  19,  1878,  he  was  at  Washington  Park  in  the 
city  of  Chicago;  that  he  went  there  to  gather  evidence 
against  bookmakers;  that  he  knew  a  building  there  **  known 
as  the  building  of  the  Washington  Park  Club;"  that  the 
ground  where  said  building  is  situated  is  all  in  one  inclos- 
ure;  that  the  large  building  is  what  is  known  as  the  Wash- 
inton  Park  Club;  that  the  betting  ring  is  near  the  main 
entrance  to  the  park,  to  the  right  of  the  large  building, 
underneath  the  grand  stand,  and  facing  the  race-course; 
that  on  each  side  of  the  betting  ring  there  are  betting 
booths  or  boxes  built  for  three  men,  a  card-writer,  a  sheet- 
writer  and  a  cashier,  to  sit  in,  with  a  block  in  front  of  the 
booth  on  which  two  men  can  stand:  that  June  25,  1898,  he 
saw  O'Leary  in  the  betting  ring  at  the  Washington  Park 
Club,  standing  on  a  block  alongside  of  John  Cella;  that  the 
parties'  inside  the  booth  were  James  Led  well,  cashier, 
brother-in-law  of  James  O'Leary,  James  Finnerty  and 
another  man,  whom  he,  witness,  did  not  know,  handing  out 
tickets;  that  the  name  of  the  booth  was  the  "  Star  Club;" 
that  the  odds  on  the  board  were  two  to  one;  that  he,  the 
witness,  wanted  odds  three  to  one,  and  that  O'Leary  said  to 
Cella,  with  whom  the  witness  had  offered  to  bet,  "I  know 
Mac,  he  is  all  right,  give  him  three  to  one,"  and  that  Cella 
handed  the  ticket  to  him.  This  witness  further  testified 
that  one  Charles  Wood  also  made  a  bet  with  O'Leary  in 
the  same  book,  on  the  same  day,  at  the  '•  Star  Club"  booth; 
also,  that  July  19,  1898,  he  saw  O'Leary  standing  at  the 
same  place  with  Cella,  and  that  when  a  gentleman  came  up 
to  make  a  bet,  Cella  would  say,  "  Will  I  take  this,  Jim  ? " 
and  he  would  say,  "  No,  I  have  got  enough  on  that  horse." 
He  was  handling  the  cash  as  well. 
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On  cross-examination  this  witness  testified  that  the  build- 
ings are  all  in  one  large  inclosure  known  as  the  "Washing- 
ton Park  Race  Track;"  that  there  is  an  open  space  between 
the  grand  stand,  under  which  the  betting  booths  were,  and 
the  club  house,  called  a  paddock,  where  the  horses  are  pre- 
pared for  the  races;  that  there  is  no  connection  between 
the  grand  stand  and  the  club  house,  but  that  the  latter  is 
within  the  inclosure. 

Counsel  for  the  People  suggest  that  the  witness  in  some- 
times using  the  name  Washington  Park  Club,  and  at  other 
times  the  Washington  Park  Club  House,  or  Club  House, 
refers  to  different  buildings,  but  we  think  it  clear  from  bis 
evidence  that  he  refers  to  the  same  building  by  these  dif- 
ferent names. 

The  evidence  of  McMahon  therefore  is,  that,  conceding 
O'Leary  was  engaged  in  bookmaking  on  the  races,  he  was 
so  engaged  at  the  "  Star  Club"  booth,  between  which  and 
the  building  known  as  "  Washington  Park  "  there  was  an 
open  space,  and  that  there  was  nothing  connecting  that 
building  with  the  "  Star  Club"  booth.  Counsel  for  defend- 
ant in  error  refer  also  to  the  testimony  of  the  witness 
Scott.     The  testimony  is  as  follows : 

Q.     "  Did  you  see  the  defendant  here  at  the  Washington 
Park  Club,  in  the  betting  ring,  on  June  25,  1898  ?  " 
A.     "  Yes,  sir." 

Q.     "  Whereabouts  did  you  see  him  ? " 
A.     "  He  was  on  one  of  the  blocks  there." 

This  evidence  can  not  help  the  People,  because  their  own 
witness,  McMahon,  testified  (and  his  testimony  is  uncon- 
tradicted) that  the  blocks  were  by  the  booths,  and  that  the 
booths  were  under  the  grand  stand  and  separated  from  the 
"  Washington  Park  Club  "  building  by  an  open  space. 

The  court  gave  to  the  jury,  by  request  of  the  attorney  for 
the  People,  the  following  instruction  : 

"  The  court  instructs  the  jury  that  the  betting  on  a  horse 
race  is  in  law  a  game,  and  that  if  you  believe  from  the  evi- 
dence beyond  a  reasonable  doubt  that  there  was  what  is 
known  as  a  betting  ring  on  the  grounds  of  the  Washington 
Park  Club,  in  a  building  or  underneath  a  roof  at  the  time 
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alleged  in  the  indictment,  and  that  there  was  a  betting 
booth  therein  occupied,  and  that  such  booth  was  used  for 
the  purpose  of  receiving  or  making  bets  upon  a  horse  race, 
and  that  the  defendant  in  any  way  assisted  in  the  making 
or  receiving  of  such  bets  at  such  booth  in  such  buildingj 
then  you  should  find  the  defendant  guilty." 

This  instruction  authorized  the  jury  to  find  the  defendant 
guilty,  if  they  believed  beyond  reasonable  doubt  that  there 
was  a  betting  booth  under  a  roof,  which  booth  was  used  for 
receiving  or  making  bets  on  a  horse  race,  and  that  the 
defendant  assisted  at  such  booth  in  making  or  receiving 
bets.  It  wholly  ignores  the'charge  in  the  indictment  that 
O'Leary  kept  a  common  gaming  house  in  a  certain  build- 
ing known  as  "  Washington  Park  Club,"  and  the  charge 
that  in  said  building  he  permitted  persons  to  play,  etc. 
The  instruction  is  erroneous  and  should  not  have  been  given. 

The  judgment  will  be  reversed  and  the  cause  remanded. 

Mb.  Presiding  Justice  Sears. 

1  can  not  concur  in  the  conclusion  reached  by  a  majority 
of  the  court. 

It  is  not  questioned  but  that  the  first  count  of  the  indict- 
ment is  good  and  would  be  sufficient  to  sustain  tyhe  convic- 
tion, if  it  were  not  that  the  second  count  had  been  taken  at 
the  trial  to  serve  as  a  bill  of  particulars. 

The  second  count  lays  the  place  as  at  Washington  Park 
Club  and  in  a  building  situate  at.  and  known  as  Washing- 
ton Park  Club.  The  evidence,  as  I  view  it,  establishes,  and 
without  material  conflict,  that  the  entire  property  within 
the  inclosure  at  the  Washington  Park  racing  grounds  is 
known  as  Washington  Park  Club,  and  that  the  offense 
charged  was  committed,  if  at  all,  in  a  building  within  that 
inclosure. 

The  witness,  McMahon,  testified,  '*  I  saw  him  on  June  25, 
1S08,  in  the  betting  ring  at  the  Washington  Park  Club," 
and  then  proceeded  to  describe  acts  done  by  plaintiff  in 
error  then  and  there. 

The  witness  Wood  testified : 

"  On  June  25,  1898,  I  was  gathering  evidence,  etc.,  at 
"Washington  Park,    *    *    *    Saw  the  defendant "  etc. 
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The  witness  Erickson  testified  : 

"  On  June  25,  1898,  *  *  *  I  went  to  Washington 
Park  to  gather  evidence,"  etc. 

Scott  testified : 

"  On  that  day  I  saw  the  defendant  in  the  betting  ring  at 
"Washington  Park." 

Cella,  a  witness  for  the  defendant,  testified,  "  I  was  mak- 
ing books  at  Washington  Park,"  at  the  time  in  question. 
Nosmuth,  a  witness  for  defendant,  testified : 

"  I  was  there  during  the  whole  meeting  of  the  Washing- 
ton Park  Club." 

Certain  separate  buildings  within  the  inclosure  are  shown 
to  be  known  by  specific  names;  one  as  Washington  Park 
Club  House,  and  another  as  the  grand  stand  building;  but 
it  remains  undisputed  that  the  entire  inclosure  is  designated 
by  witnesses  as  the  Washington  Park  Club.  It  seems  to 
me  apparent  from  the  evidence  quoted  that  the  entire  prop- 
erty is  the  property  of  the  Washington  Park  Club,  that  it 
is  all  known  as  Washington  Park  Club,  and  that  the  organ- 
ization owns  a  building  therein  which  is  within  the  grounds 
of  the  club  and  which  is  known  as  the  club  house.  The 
offense  is  not  laid  in  the  indictment  as  in  the  Washington 
Park  Club  House,  and  it  is  not  proved  as  in  that  house,  but 
in  a  betting  ring  within  the  club  grounds. 

To  hold  that  because  there  was  a  special  building  known 
as  "  Washington  Park  Club  House  "  within  the  inclosure, 
also  known  as  Washington  Park  Club,  that  therefore  the 
bill  of  particulars  required  proof  that  the  offense  was  com- 
mitted within  the  special  building,  and  that  it  is  not  enough 
to  prove  that  it  was  committed  within  the  general  inclos- 
ure, seems  to  me  very  much  like  permitting  a  technicality 
without  substantial  merit  to  defeat  the  ends  of  justice. 

It  is  not  required  that  a  bill  of  particulars  do  more  than 
inform  the  accused  of  the  nature  of  the  offense  in  such  a 
manner  as  to  fairly  enable  him  to  prepare  to  defend. 

Porter  v.  Horton,  80  III.  App.  333,  in  which  case  this 
court  held,  quoting  the  language  of  a  respectable  authorit\% 
"  that  the  bill  of  particulars  must  not  be  made  the  instru- 
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ment  of  that  injustice  which  it  is  intended  to  prevent," 
and  that  a  bill  of  particulars  has  served  its  purpose  if  from 
it  the  litigants  are  apprised  of  that  which  they  will  have  to 
meet. 

It  was  not  sought  to  prove  any  offense  elsewhere  than  at 
the  grounds  of  the  Washington  Park  Club.  The  bill  of 
particulars  fairly  informed  the  accused  of  that  which  was 
established  by  the  evidence. 

I  regard  the  evidence,  though  conflicting,  as  sufficient  to 
sustain  the  conviction.  The  photograph  of  the  defendant 
might  properly  go  very  far  to  convince  a  jury  that  he  was 
present  when  photographed,  in  spite  of  many  oaths  to  the 
contrary. 

The  fourth  and  other  instructions  complained  of  could 
not  have  prejudiced  defendant,  for  no  attempt  was  made  to 
prove  an  offense  at  anj'^  other  place.  The  second  instruc- 
tion tendered  by  defendant  was  properly  refused,  for  it 
singled  out  a  specific  item  of  evidence  and  undertook  to  tell 
the  jury  what  it  did  not  establish. 

In  my  opinion  the  judgment  should  be  affirmed. 


Ulrich  Young  ?•  Sarah  E.  Gower  and  Harry  Gower. 

1.  Easements— Breac^i  of  Covenant— The  existence  of  an  easement 
such  as  that  described  in  the  declaration  in  this  case  is  a  breach  of  the 
covenant  against  incumbrances. 

2.  Pleading — Denned.— Pleading  is  the  statement  m  a  logical  and 
legal  form  of  the  facts  which  constitute  the  plain tifiTs  cause  of  action, 
or  the  defendant's  ground  of  defense. 

8.  Declarations— Ite/ercnccs  to  Decisions.— A  reference  to  tlie  de- 
cision of  the  Supreme  Court  in  the  declaration  is  not  a  reference  to  the 
opinion,  but  is  at  most  a  reference  to  the  record  of  that  court,  and  the 
opinion  is  no  part  of  the  record. 

4.  Surplusage— Opinto?w  Set  Out  in  the  Declaration,— An  opinion 
set  out  at  large  in  the  declaration  is  surplusage. 

Action  of  Covenant.— Appeal  from  the  Circuit  Court  of  Cook  County; 
the  Hon.  Abner  Smith,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1899.  Reversed  and  remanded.  Opinion  filed  March  12, 
1900. 
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Samukl  B.  King,  attorney  for  appellant. 

The  opinion  of  a  court  is  not  its  judgment.  Bucking- 
ham's Appeal,  60  Conn.  143;  Davidson  v.  Carroll,  23  La. 
Ann.  108;  Burke  v.  Table  Mountain  Water  Co.,  12  Cal.  408; 
Lambert  v.  Hyers,  27  111.  App.  400. 

Church,  MoMdrdy  &  Sherman,  attorneys  for  appellees. 

Mr.  Justice  Adams  delivered  the  opinion  of  the  court. 

Appellant,  plaintiff  in  the  trial  court,  sued  appellees, 
defendants  in  that  court,  in  covenant. 

The  declaration  avers  that  the  defendants,  Sarah  E. 
Gower  and  Harry  Gower,  by  their  deed  of  date  October 
14,  1891,  in  consideration  of  the  sum  of  $5,000,  conveyed 
and  warranted  to  the  plaintiff  all  of  lot  11,  except  the  east 
12^  feet  thereof,  in  block  12,  in  Cornell,  Hibbard  and  Good- 
man's subdivision  of  blocks  11  and  12  in  Kimbark's  addi- 
tion to  Hyde  Park,  said  addition  being  situated  in  section 
11,  township  38  north,  range  14  east  of  the  third  principal 
meridian,  in  Cook  county,  Illinois,  and  by  their  said  deed 
covenanted,  among  other  things,  that  they  were  lawfully 
seized  of  an  indefeasible  estate  in  said  premises,  and  that 
the  same  were  free  from  incumbrances,  etc. 

The  declaration  then  avers  that  the  premises  so  conveyed 
were  not  free  from  incumbrance;  that  one  Harriet  McKay 
Smith,  at  the  time  of  the  execution  of  the  deed,  had  and 
still  has,  in  common  with  divers  other  persons,  an  easement 
consisting  of  the  right-of-way  to  pass  over  and  use,  for  the 
purposes  of  a  private  alley,  a  certain  portion  of  the  land 
attempted  to  be  conveyed  by  said  deed.  The  declaration 
then  describes  by  metes  and  bounds  the  land  subject  to  the 
easement,  which  is  a  part  of  the  premises  purported  to  be 
conveyed  to  plaintiff  by  the  deed,  and  proceeds  as  follows : 

"  And  the  said  Harriet  McKay  Smith,  who  was  then  pos- 
sessed of  said  right  as  aforesaid,  did  on  or  about  the  ninth 
day  of  April,  A.  D.  1892,  procure  an  injunction  to  be  issued 
from  the  Circuit  Court  of  Cook  County,  Illinois,  in  a  certain 
suit  in  chancery,  wherein  she  was  then  and  there  complain- 
ant, and  the  plaintiff  and  said  Il'xrry  Gower  were  defend- 
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ants,  restraining  the  plaintiff  frora  erecting  any  gate  or 
obstruction  in  or  across  the  said  strip,  and  such  proceed- 
ings were  had  in  said  court  and  in  the  Supreme  Court  of 
Illinois,  upon  appeal  thereto  from  a  decree  of  said  Circuit 
Court  ordering  the  said  bill  dismissed,  that  said  injunction 
has  been  made  perpetual,  and  a  determination  made  by  said 
Supreme  Court,  that  said  land  was  burdened  wMth  said  ease- 
ment, by  means  whereof  the  plaintiff  has  been  and  is 
evicted  from  said  last  part  of  the  land  by  the  defendants 
conveyed,  as  aforesaid,  by  due  process  of  law,"  etc. 

Damage  is  then  averred  to  the  amount  of,  to  wit,  $1,000, 
and  loss  of  money  in  paying  taxes  and  assessments  on  the 
land  burdened  with  the  easement,  and  by  expenses  in 
defending  the  suit  in  chancery.  The  defendants  demurred 
generally  to  the  declaration,  and  the  court  sustained  the 
demurrer  and  rendered  judgment  against  the  plaintiff  for 
costs,  to  reverse  which  is  the  object  of  this  appeal. 

The  existence  of  an  easement  such  as  that  described  in 
the  declaration  is  a  breach  of  the  covenant  against  incum- 
brances.    Rawle  on  Covenants  for  Title,  5th  Ed.,  Sec.  79. 

This  is  not  questioned  by  appellees'  counsel,  but  they 
contend  that  the  reference  to  the  decision  of  the  Supreme 
Court  in  the  chancery  suit  of  Smith  v.  Young,  the  plaintiff, 
and  Harry  Gower,  160  III.  163,  makes  the  opinion  in  that 
case  a  part  of  the  declaration,  and  that  it  is  evident  from 
that  opinion  that  the  plaintiff  must  ultimately  be  defeated. 
We  can  not  coincide  in  this  view.  The  reference  to  the 
decision  of  the  Supreme  Court  in  the  declaration  is  not  a 
reference  to  the  opinion,  but  is,  at  most,  a  reference  to  the 
record  of  that  court,  and  the  opinion  is  no  part  of  the  rec- 
ord. Moreover,  if  the  opinion  were  set  out  at  large  in  the 
declaration,  it  would  be  surplusage  and  bad  pleading,  be- 
cause "pleading  is  the  statement,  in  a  logical  and  legal  form, 
of  the  facts  which  constitute  the  plaintiff's  cause  of  action, 
or  the  defendant's  ground  of  defense,"  (1  Chitty  on  PL,  9th 
Am.  Ed.,  213,)  and  it  can  not  be  said  that  the  opinion  of  the 
Supreme  Court  in  the  case  referred  to,  is  a  fact  constitut- 
ing or  tending  to  constitute  the  plaintiff's  cause  of  action. 
If  the  facts  which  appeared  in  Smith  v.  Young,  163  111.  160, 
and  on  which  the  decision  in  that  case  was  based,  shall  be 
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proved  on  the  trial  of  the  present  case,  the  plaintiff  may 
be  defeated;  but  clearly,  a  reference  in  the  declaration  to  the 
decision  in  the  former  case,  can  not  operate  as  an  averment 
of  the  facts  proved  in  that  case.  The  declaration  is  not 
obnoxious  to  general  demurrer  and  should  have  been  over- 
ruled. 
The  judgment  will  be  reversed  and  the  cause  remanded. 


Henry  C.  Ingwersen  and  Charles  H.  Ingwersen  t.  W. 
Herman  Buchholz^  Receiver^  and  John  F.  Holland. 

1.  Presumptions— T/iaf  a  Plaintiff's  Claim  was  Considered  by  the 
Court. — Where  the  judgment  of  a  court  recites  that  the  cause  came  on 
to  be  heard  upon  the  pleadings  and  the  evidence,  it  is  fair  to  presume  in 
the  absenceof  any  allegations  in  the  bill  to  the  contrary,  that  the  plaint- 
IflTs  claim  was  considered  by  the  court. 

2.  Res  Adjudicata— VV/iaf  the  Doctrine  Embraces.— The  doctrine  of 
res  adjudicata  embraces  not  only  what  has  actually  been  determined  in 
the  former  suit,  but  also  extends  to  any  other  matter  properly  involved, 
and  which  might  have  been  raised  and  determined  in  it. 

3.  Equity  Jurisdiction— On  Appeal  from  Erroneous  Ruling  of  Law 
Court,— A  court  of  chancery  can  not  review  an  appeal  from  a  law  court 
where  the  only  rea^n  why  the  legal  defense  could  not  be  availed  of  was 
the  erroneous  ruling  of  the  law  court. 

4.  Banks  and  Ba:^ki^q— Certificate  of  Deposit  Assigned  after  Ap- 
pointment of  Receiver — Set-off. — Where  a  certificate  of  deposit  is 
assigned  to  a  party  after  the  appointment  of  a  receiver  of  the  bank,  he 
is  not  entitled  to  set  off  his  claim  against  the  bank  to  the  prejudice  of 
its  other  creditors. 

Bin  for  an  Acconntiiigr.— Appeal  from  the  Circuit  Court  of  Cook 
County;  the  Hon.  Edward  F.  Dunne,  Judge,  presiding.  Heard  in  this 
court  at  the  October  term,  1899.  Affirmed,  Opinion  filed  March  12, 
1900. 

Statement  by  the  Court. — Appellants  filed  their  bill  in 
the  Circuit  Court  of  Cook  County,  against  appellee  Buch- 
holz, receiver  of  the  Farmers  &  Drovers  Bank  of  Battle 
Creek,  Nebraska,  a  corporation  under  the  laws  of  Nebraska, 
and  appellee  Holland,  the  attorney  of  said  receiver,  in  which 
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it  is  alleged  in  substance  that  in  1891,  appellants  were  and 
still  are  residents  in  and  citizens  of  Illinois;  that  prior  to 
July  15,  1891,  said  bank  was  doing  business  at  Battle  Creek, 
Nebraska,  and  had  a  capital  stock  of  $25,000,  $15,000  of 
which  was  owned  by  one  Maxwell,  who  was  president, 
$5,000  by  one  Tiedgen,  who  was  vice-president,  $1,000  by 
one  Meyel,  who  was  cashier,  and  the  remainder  of  the  stock 
by  one  Hansel;  that  eiujh  of  said  stockholders  was  a  director; 
that  on  or  about  July  15,  1891,  said  bank  was  declared 
insolvent  by  the  Supreme  Court  of  Nebraska,  and  one  Edge- 
come  was  appointed  receiver;  that  Edgecome  was  after- 
ward relieved  and  one  Eose  appointed  receiver,  and  on 
March  23,  189S,  Rose  resigned  and  was  discharged,  and  on 
June  10,  1898,  said  Buchholz  was  appointed  receiver  by 
said  Nebraska  court  and  is  now  the  receiver  of  the  bank. 

That  about  June  22,  1891,  said  president  and  vice-presi- 
dent and  cashier  of  the  bank,  knowing  of  its  insolvent  con- 
dition, endeavored  to  raise  funds  to  supply  the  necessities 
of  the  bank  and  advised  said  Tiedgen,  vice-president,  to 
apply  to  appellants  for  a  loan  of  $5,000  for  the  benefit  of 
the  bank;  that  in  pursuance  of  said  advice  Tiedgen,  about 
that  date,  drew  a  draft  on  appellants  payable  to  the  order 
of  the  cashier  of  the  bank  and  deposited  it  for  collection  in 
said  bank;  that  appellants,  being  advised  by  Tiedgen  that 
the  money  so  drawn  for  was  intended  for  the  use  of  the 
bank,  paid  the  draft,  and  the  proceeds  were  paid  to  and 
used  by  the  bank  in  its  business;  that  upon  the  payment  of 
the  money  of  ai^pellants,  it  executed  and  delivered  to  Tied- 
gen a  certificate  of  deposit,  dated  June  22,  1891,  signed  by 
said  Meyel,  cashier,  which  stated  in  substance  that  Tiedgen 
had  deposited  in  the  bank  $5,000  payable  to  his  order 
September  1,  1891,  on  return  of  the  certificate,  with  eight 
per  cent  interest  per  annum;  that  to  secure  said  certificate 
the  bank,  by  its  said  vice-president  and  cashier,  with  the 
knowledge  and  consent  of  the  president  and  its  other  stock- 
holders, made  and  delivered  to  Tiedgen  a  mortgage  upon 
certain  real  estate  in  Nebraska,  and  that  said  Tiedgen 
assigned  said  certificate  and  mortgage  to  appellants   to 
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secure  them  for  said  money  so  advanced  for  the  benefit  of 
the  bank.     When  such  assignment  was  made  is  not  alleged. 

That  on  or  about  March  11,  1892,  appellants  commenced 
proceedings  to  foreclose  said  mortgage  in  the  District  Court 
of  Madison  County,  Nebraska,  in  which  the  bank,  Edge- 
come,  its  receiver,  and  Tiedgen,  were  defendants;  that  said 
receiver  filed  an  answer  in  which  he  claimed  the  mortgage 
was  void;  that  September  6,  1893,  said  District  Court 
entered  a  decree  in  favor  of  appellants  for  $5,483.34,  and  that 
they  were  entitled  to  a  foreclosure  of  said  mortgage;  that 
the  defendants  failed  to  file  a  supersedeas  bond  as  required, 
and  the  premises  in  said  mortgage  described  were  sold  pur- 
suant to  the  decree  on  January  24,  1893,  for  $4,600,  which 
sale  was  confirmed  by  the  court  and  the  proceeds  paid  to 
appellants;  that  afterward,  on  the  appeal  of  said  receiver, 
the  Supreme  Court  of  Nebraska  reversed  the  decree  of 
foreclosure  and  remanded  the  case  to  the  District  Court  for 
further  proceedings  therein;  that  about  March  19,  1895, 
said  Rose  was  substituted  as  receiver  of  the  bank  as  a  defend- 
ant in  said  suit,  and  he  obtained  leave  to  file  a  supplemental 
answer,  which,  among  other  things,  alleged  that  "  The  real 
estate  so  sold  by  order  and  direction  of  the  plaintiffs  under 
said  decree  is  and  was  at  the  date  of  said  sale  and  confirma- 
tion, of  the  value  of  $4,G<M),  and  this  defendant,  as  receiver, 
has  been  deprived  of  said  real  estate  to  his  damage  as 
receiver  in  the  sum  of  $4,600,  with  interest  thereon  from 
February  11,  1893.  Wherefore  this  defendant  prays  judg- 
ment against  plaintiffs  (who  are  your  orators)  for  the  sum 
of  $4,600  together  with  interest  thereon  from  February  11, 
1893,  his  damage  herein  and  his  costs  herein  expended,  and 
such  other  and  further  relief  as  may  be  just  and  equitable." 

That  at  the  time  of  filing  said  supplemental  answer 
appellants  were  residents  of  and  actually  in  the  city  of  Chi- 
cago; that  no  notice  was  ever  given  to  them  to  appear  and 
answer  said  supplemental  answer;  that  no  rule  was  ever 
made  upon  them  to  answer;  that  no  default  was  ever  entered 
against  them,  but  afterward,  about  April  6,  1895,  a  judg- 
ment was  rendered  against  appellants  in  favor  of  said  Rose 
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in  substance  to  the  effect  that  the  allegations  of  said  sup- 
plemental answer  were  true,  and  that  there  was  due  from 
appellants  to  Rose,  as  receiver  of  the  bank  in  the  cause  of 
action  set  forth  in  said  supplemental  answer,  the  sum  of 
§5,293.20,  which  amount,  it  was  considered  by  the  court, 
said  Rose,  receiver,  should  recover  of  appellants,  and  costs 
taxed  at  $45.95. 

That  on  November  4,  1895,  said  Rose,  receiver,  com- 
menced an  action  of  debt  against  appellants  in  the  Circuit 
Court  of  Cook  County,  Illinois,  on  said  judgment,  and  after 
amending  his  declaration  appellants  pleaded  thereto,  among 
other  pleas,  a  plea  of  set-off,  in  substance,  that  at  the  time  of 
the  commencement  of  the  action,  the  said  bank  was  and  still 
is  indebted  to  appellants  in  the  sum  of  $5,000  for  money 
deposited  in  the  bank  at  the  time  and  substantially  as 
above  set  forth,  and  allegini^  that  the  said  certificate  of 
deposit  was  indorsed  by  said  Tiedgen  to  appellants,  whereby 
the  bank  became  liable  to  pay  to  them  that  amount,  with 
interest,  but  it  and  the  said  receiver  had  failed  to  pay  the 
same  to  appellants. 

That  the  receiver  filed  a  replication  to  said  plea  of  set- 
ofif,  in  which  he  set  up  all  the  proceedings  in  said  foreclos- 
ure suit,  the  reversal  of  the  decree  and  th^  obtaining  of 
judgment  by  the  receiver.  To  this  replication  appellants 
demurred,  and  the  demurrer  was  overruled  by  the  said  Cir- 
cuit Court,  and  thereby  held,  as  it  is  alleged,  ''as  orators 
understand,  that  in  the  suit  at  law  your  orators  have  no 
right  to  offset  the  indebtedness  of  the  said  bank  to  your 
orators  against  the  judgment  so  obtained  in  the  district 
Court  of  Nebraska." 

That  said  suit  in  the  Circuit  Court  is  still  pending  against 
appellants,  with  said  Buchholz  substituted  as  plaintiff,  and 
will  soon  be  for  trial;  that  the  revei'sal  of  said  decree  of 
foreclosure  in  favor  of  appellants  was  vacated  and  they 
were  remitted  to  their  claim  against  the  bank  for  its 
indebtedness  to  appellants  for  the  money  advanced,  which 
was  the  consideration  for  the  issuance  of  said  certificate  of 
deposit;  that  the  said  judgment  upon  which  appellanis  are 
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sued  was  for  the  wrongful  selling  of  said  real  estate,  and 
that  the  bank  still  remains  a  debtor  to  appellants  for  the 
amount  due  upon  said  certificate  of  deposit;  that  the 
receiver  was  appointed  by  the  Supreme  Court  of  Nebraska; 
i&  a  resident  of  Madison  county,  Nebraska;  that  all  the 
proceedings  in  the  insolvency  of  the  bank  are  held  in  that 
county,  and  that  the  receiver  is  a  non-resident  of  Illinois. 

The  bill  prays  for  an  accounting  of  the  amount  due  to 
appellants,  and  that  such  amount  be  set  off  against  the 
said  judgment  upon  which  the  suit  at  law  is  pending,  offer- 
ing to  pay  to  the  receiver  any  excess,  and  also  praying  for 
an  injunction  against  the  further  prosecution  of  the  suit  at 
law  and  for  general  relief. 

The  appellees  demurred  generally  and  specially,  and 
assigned  as  special  cause  of  demurrer  that  there  was  an 
adequate  remedy  at  law.  The  demurrer  was  sustained  and 
the  bill  dismissed,  from  which  decree  of  the  court  this 
appeal  is  taken. 

Joseph  B.  Leakb,  attorney  for  appellants. 

John  F.  Holland,  attorney  for  appellees. 

jMr.  Justice  Windes  delivered  the  opinion  of  the  court. 

Appellants  make  several  contentions,  which  it  seems  to 
us  unnecessary  to  consider  in  detail,  as  they  are  all  included 
under  their  general  contention  that  they  are  without  rem- 
edy at  law  and  have  therefore  the  right  to  come  into  a  court 
of  equity  for  relief.- 

It  should  be  not6d  that  appellants  invoked  the  aid  of  the 
District  Court  of  Madison  County,  Nebraska,  where  they 
obtained  a  decree  for  the  amount  due  them  and  for  a  fore- 
closure of  their  mortgage.  This  decree  was,  however, 
reversed,  and  the  cause  remanded  to  said  District  Court  for 
further  proceedings  therein,  and  there  is  no  allegation  in 
appellants'  bill  but  that  in  the  subsequent  proceedings  in 
the  said  District  Court  they  were  represented  by  attorney, 
and  had  their  claim  against  the  bank  fully  adjudicated  in 
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that  court.  In  any  event,  their  claim  was  before  the  court 
by  their  pleadings,  and  was  a  proper  subject  for  adjudication 
by^  the  court.  The  judgment  of  that  court  recites- that  the 
cause  came  on  to  be  heard  upon  the  pleadings  and  the  evi- 
dence, and  from  such  recital  it  is  fair  to  presume,  in  the 
absence  of  an  allegation  in  the  bill  to  the  contrary,  that 
appellants'  claim  was  considered  by  the  court.  Litch  v. 
Clinch,  136  111.  410-25;  Wright  v.  Qriflfey,  147  111.  496;  U. 
P.  Ry.  Co.  V.  Ry.  Co.,  164  111.  88-105. 
In  the  Litch  case,  supra^  the  court  say: 

"  The  doctrine  of  res  judicata  embraces  not  only  what 
has  actually  been  determined  in  the  former  suit,  but  also 
extends  to  any  other  matter  properly  involved,  and  which 
might  have  been  raised  and  determined  in  it." 

Moreover,  if  it  can  be  said'that  ap{)ellants  did  not  have 
their  day  in,  and  hearing  before,  the  District  Court  of  Mad- 
ison County,  Nebraska,  they  have  had,  as  shown  by  their 
bill,  a  hearing  and  adjudication  of  their  claim  on  the  law 
side  of  the  Circuit  Court  of  Cook  County,  Illinois.  If  the 
latter  court  committed  an  error  in  overruling  appellants* 
demurrer  to  the  receiver's  replication  to  their  plea  of  set- 
off, they  have  their  remedy  by  appeal  or  writ  of  error  in 
that  case.  We  can  not  review  that  decision  on  this  appeal. 
Appellants  are  not  deprived  of  their  remedy  at  law,  as  they 
contend,  because  of  this  ruling  of  the  Circuit  Court.  Com- 
mercial, etc.,  Co.  v.  Scammon,  133  111.  627-31. 

It  may  be  true,  as  contended  by  appellants,  that  a  plea  of 
set-off  is  permissive  and  not  compulsory,  but  it  does  not  fol- 
low that  when  they  are  unsuccessful  in  their  plea  of  set-off 
they  may,  for  that  reason,  abandon  that  claim  at  law  where 
they  have  a  remedy  by  appeal  or  writ  of  error,  and  come 
into  equity  to  enforce  such  claim. 

It  is  not  alleged  in  the  bill  when  the  appellants  became 
the  owners,  by  assignment,  of  the  certificate  of  deposit  in 
question.  If  the  certificate  was  assigned  to  them  after  the 
appointment  of  the  receiver  of  the  bank,  then  they  would 
not  be  entitled  to  set  off  their  claim  against  the  bank  to  the 
prejudice  of  its  other  creditors.    High  on  Receivers  (3d  Ed.), 
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Sec.  24:7;  Beach  on  Receivers,  Sec.  702;  Smith  v.  Mosbey, 
9  Heisk.  (Tenn.)  501. 

The  claim  is  made  by  appellants  that  the  assignment  of 
the  bank  in  Nebraska  is  inoperative  as  to  appellants,  who 
are  residents  of  Illinois,  and  several  citations  of  Illinois 
cases  are  made  to  establish  the  proposition.  We  think  the 
cases  are  not  applicable.  There  is  no  claim  that  the  bank 
at  the  time  of  the  appointment  of  the  receiver  had  any 
assets  in  Illinois,  and  it  never  had  until  appellants  went  to 
Nebraska,  invoked  the  aid  of  the  Nebraska  court  and  sold 
its  property  situated  in  that  State,  and  took  the  proceeds 
thereof  away  from  Nebraska.  The  cases  cited  all  relate  to 
the  eflFect  of  an  assignment  as  against  creditors  in  this  State 
seeking  to  rench  assets  of  the  insolvent  situated  in  this 
State  at  the  time  of  the  assignment. 

Being  of  opinion  that  appellants  have  an  adequate  and 
complete  remedy  at  law,  the  decree  of  the  Circuit  Court  is 
affirmed. 


Des  Moines  N.  &  W.  By.  Co.  v.  Block-Pollak  Iron  Co. 

1.  CoNSTRtcnoN  OP  Contracts— i4c<«  and  Statements  of  the  Par' 
ties. — ^The  acts  and  statements  of  the  parties  so  far  as  they  are  indica- 
tive of  the  construction  which  they  thenis  ?lve9  place  upon  their  contracts 
may  be  resorted  to  for  the  purpose  of  determining  the  true  meaning  of 
written  agreements;  and  where  the  contract  is  understood  by  one  of  the 
parties  in  a  certain  sense  with  the  knowledge  and  assent  of  the  other 
party,  then  it  is  to  be  so  construed,  provided  it  can  be  done  without 
making  a  new  contract  for  the  parties. 

2.  Hales— Delivery  to  a  Common  Carrier  for  Conveyance  to  the  Pur- 
chaser,— The  delivery  of  goods  to  a  common  carrier  for  conveyance  to 
the  purchaser  or  to  a  place  by  him  designated  is  as  a  general  rule  a 
delivery  to  the  purchaser. 

Assampslt^ — Eirror  to  the  Superior  Court  of  Cook  County;  the  Hon. 
Pmup  Stein,  Judge,  presiding.  Heard  in  the  Branch  Ap|>ellate  Court 
at  the  March  term,  1899.  Reversed,  and  judgment  entered  in  this  court 
for  plaintiff  in  error.  Opinion  filed  December  19,  1899.  Opinion  cor- 
rected and  reflled  March  13,  1900.  Mr.  Presiding  Justice  Uouton  does 
not  concur. 
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Statement. — Suit  was  brought  in  the  court  below  by  the 
plaintiff  in  error  against  the  defendant  in  error,  to  recover 
damages  for  the  failure  of  defendant  to  receive  and  pay  for 
nine  cars  of  old  railroad  rails  sold  by  plaintiff  to  defendant. 
Trial  by  jury  was  waived  and  the  cause  submitted  to  the 
court;  the  court  found  the  issues  for  the  defendant  and  ren- 
dered judgment  against  the  plaintiff,  for  costs,  to  reverse 
which  judgment  the  plaintiff  prosecuted  this  writ  of  error. 

The  contract  between  the  parties  is  as  follows,  viz.: 

''This  memorandum  of  agreement,  made  the  I5th  day  of 
January,  1892,  between  the  Block-PoUak  Iron  Co.  and  the 
Des  Moines,  Northern  *&  Western  Railwav  Co.,  Witnesseth : 

"(1)  The  D.  M.  N.  &  W.  Ry.  Co.,  agree  to  sell  to  the 
Block-Pollak  Iron  Cp.  the  light  rail,  splices,  bolts  and 
spikes  which  they  are  now  taking  up  between  the  points  of 
Malrao  and  Eads,  Iowa,  estimated  to  be  1,500  gross  tons,  at 
121.75  per  gross,  f.  o.  b.  cars,  the  Block-Pollak  Iron  Com- 
pany's yard  at  Fifty -second  and  Wallace  streets,  Chicago. 

''(2) "  It  is  further  agreed  on  the  part  of  the  railway 
company  that  the  rails  and  splices  will  be  loaded  separately, 
and  that  the  nuts  and  spikes  will  be  loaded  on  cars  together. 

"  (3)  It  is  further  agreed  that  this  material  will  be 
shipped,  one-half  in  the  month  of  Februar}'^  and  the  balance 
in  the  month  of  March,  1892. 

''(4)  It  is  further  agreed  by  the  parties  that  the  rail, 
splices,  bolts  and  spikes  between  Eads  and  a  point  south  of 
Farlin,  estimated  at  500  tons,  will  also  be  taken  by  the 
Block-Pollak  Iron  Company  at  $21.75  f.  o.  b.  Chicago, 
under  the  same  conditions  as  the  1,500  tons  above  men- 
tioned, with  the  understanding  that  the  railway  company 
-will  not  be  required  to  furnish  the  material  between  Eads 
and  a  point  south  of  Farlin  until  they  receive  from  the  Illi- 
nois Steel  Company  the  new  rail  to  replace  the  same,  and 
that  the  railway  company  will  also  be  given  reasonable 
length  of  time  to  relay  the  rail  and  to  pick  up  and  ship  the 
scrap. 

"  (5)  It  is  further  agreed  that  in  no  event  will  the  rail- 
way company  be  compelled  to  ship  the  scrap  last  mentioned 
until  the  months  of  April  or  May  at  their  option.  The 
Block-Pollak  Iron  Co.  agree  on  their  part  to  receive  this 
rail  at  any  time  during  the  months  mentioned  for  delivery, 
and  to  pay  for  the  same  on  sight  draft,  the  B-L  attached. " 

"  (6)    it  is  understood  that  the  splices,  bolts,  nuts  and 
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spikes  herein  referred  to,  is  the  accumulation  from  the  rail, 
which  is  herein  sold  to  the  Block-PoUak  Iron  Co.,  and  that 
the  Block-Pollak  Iron  Co.  will  not  be  required  to  take  any 
larger  proportion  of  small  track  scrap  than  comes  from  this 
rail." 

The  figures  ii\  the  copy  at  the  headings  of  sections  do  not 
appear  in  the  original;  they  are  inserted  for  the  sake  of 
convenience  in  reference. 

On  May  31,  1892,  the  plaintifiF  shipped  the  nine  cars  of 
rails  in  question  from  the  line  of  plaintiff^s  road  at  Fonda, 
Iowa,  consigned  to  defendant  in  error  at  Springfield,  Illinois. 

Shortly  after  said  contract  was  made  the  place  of  delivery 
was  by  agreement  changed  from  Chicago  to  Springfield. 
All  the  iron  contracted  to  be  sold  was  delivered  and  paid 
for  except  the  139  tons  in  question,  which  is  a  part  of  the 
500  tons  mentioned  in  section  4  of  said  contract,  and  which 
arrived  at  Springfield  about  June  15th.  Defendant  in  error 
declined  to  accept  said  iron  when  tendered  at  Springfield. 
Plaintiff  in  error  resold  it  for  $591.66  less  than  the  contract 
price,  and  seeks  to  recover  that  sum  from  defendant  in  error 
in  this  case. 

McClellan  &  Spkncer,  attorneys  for  plaintiff  in  error. 

WiLLARD  &  Evans,  attorneys  for  defendant  in  error. 

Mr.  Justice  Freeman  delivered  the  opinion  of  the  court. 

The  only  question  presented  for  determination  is  whether, 
under  the  provisions  of  the  contract  between  the  parties, 
defendant  in  error  was  bound  to  receive  and  pay  for  139 
tons  of  scrap  iron,  which  was  shipped  to  it  by  plaintiff  in 
error  May  31,  1892,  but  did  not  reach  its  destination  at 
Springfield  until  some  time  in  June. 

There  is  no  material  contention  over  the  facts.  The  con- 
troversy arises  over  that  clause  of  the  contract  which  pro- 
vides that  in  no  event  will  the  railway  company  (plaintiff 
in  error)  be  compelled  to  ship  said  scrap  iron  "  until  the 
months  of  April  or  May  at  their  option,"  and  "  The  Block- 
Pollak  Iron  Co.  agree  on  their  part  to  receive  this  rail  at 
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any  time  during  the  months  mentioned  for  delivery,  and  to 
pay  for  the  same  on  sight  draft"  with  bill  of  lading  attached. 
Defendant  in  error  claims  that  its  obligation  to  receive  the 
iron  terminated  May  31st;  and  that  as  it  was  not  delivered 
at  Springfield  upon  that  date,  liability  under  the  contract 
thereupon  terminated. 

The  argument  of  defendant's  counsel  is  that  shipment 
"  was  not  delivery  at  Springfield,  and  until  the  iron  was 
actually  in  Springfield,  the  carrier  was  plaintiff's,  not  de- 
fendant's, agent."  Stress  is  laid  on  the  provision  that  the 
scrap  iron  "  will  be  taken  by  the  Block-Pollak  Iron  Com- 
pany at  $21.75  f.  o.  b.  Chicago,"  (changed  to  Springfield 
by  subsequent  agreement),  which  appellee  seeks  to  have  con- 
strued to  mean  that  the  iron  was  to  be  "  taken  "  only  at 
Springfield;  whereas  it  is,  we  think,  evident  that  said  clause 
relates  not  to  the  place  of  delivery  but  to  the  terms  of  pur- 
chase and  sale.  Thesd" terms  are,  that  the  buyer  was  to  pay 
S'21.75  per  ton  for  the  iron,  the  seller  to  pay  the  charges  of 
the  carrier  and  all  other  expenses  as  far  as  Springfield.  As 
we  read  the  contract,  it  does  not,  by  its  terms,  provide  that 
the  delivery  of  the  iron  shall  take  place  at  Springfield. 

The  intention  of  the  parties  as  to  time  and  manner  of 
delivery  must  therefore  be  gathered  wholly  from  the  lan- 
guage of  that  section  of  the  contract  which  provides  that 
the  railway  company  shall  not  be  compelled  to  "  ship  "  the 
scrap  iron  until  the  months  of  April  and  May,  at  their 
option,  and  that  the  defendant  in  error  will  receive  it  at 
any  time  during  "  the  months  mentioned  for  delivery." 
The  months  mentioned  are  April  and  May,  and  they  are  the 
months  mentioned  for  shipment  as  well  as  delivery.  Plaint- 
iff in  error  had  the  whole  of  that  period,  viz.,  the  months 
of  April  and  May,  in  which  to  "  ship"  and  by  the  language 
employed,  shipment  and  delivery  seem  to  have  been  used  as 
describing  one  and  the  same  act.  In  this  the  words  used 
accord  with  the  principle  of  law  applicable.  The  delivery 
of  goods  to  a  common  carrier  for  conveyance  to  the  pur- 
chaser or  to  a  place  by  him  designated  is,  as  a  general  rule, 
a  delivery  to  the  purchaser.     Brechwald   v.  People,  21  111. 
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App.  213  (215);  Frohlich  v.  Alexander, 36  111.  App.  428(433); 
Lady  Ensley  Coal,  etc.,  Co.  v.  Shaw,  46  111.  App.  603  (606); 
Ward  V.  Tavlor,  56  111.  494;  StafiFord  v.  Walter,  67  111.  83 
(86). 

The  receipt.  May  31  st,  by  the  carrier,  of  the  iron,  duly  con- 
signed to  defendant  in  error,  was  a  delivery  to  said  defend- 
ant in  accordance  with  the  contract. 

It  is  said  by  defendant's  counsel,  "  It  seems  plain  from  a 
fair  reading  of  the  contract  that  the  parties  did  not  look 
upon  the  act  of  shipment  and  the  act  of  receipt  or  delivery 
as  constituting  the  same  transaction."  This  view  is  not 
sustained  by  the  evidence.  A  letter  from  defendant  dated 
May  31,  1892,  addressed  to  the  superintendent  of  plaintiff 
in  error  at  Des  Moines,  Iowa,  was  introduced,  which,  after 
stating  that  there  was  a  shortage  in  the  previous  shipment 
and  requesting  a  check  therefor,  or  instructions  "  to  deduct 
this  amount  in  remitting  to  you,"  concludes  as  follows : 

"  As  our  contract  is  expiring  to-day,  we  presume  that  you 
have  completed  shipments;  at  any  rate  we  beg  to  say  that 
we  will  not  receive  any  more  rails  or  scrap  which  has  not 
been  shipped  to  date.     Yours  truly, 

Block-Pollak  Iron  Company." 

Here  was  an  express  statement  by  the  defendant  that  it 
would  not  receive  rails  or  scrap  "which  has  not  been 
shipped  to  date,"  clearly  implying  that  it  expected  to 
receive  under  the  contract  about  to  expire,  whatever  had 
been  so  shipped.  This  indicates  that  the  defendant  regarded 
delivery  to  the  carrier  by  shipment  made  on  that  date  as  a 
delivery  to  and  receipt  by  itself  in  accordance  with  the 
obligation  of  the  contract.  It  was  defendant's  understand- 
ing of  the  agreement.  The  acts  and  statements  of  the 
parties,  so  far  as  they  are  indicative  of  the  construction 
which  they  themselves  place  upon  their  contracts,  may  be 
resorted  to  for  the  purpose  of  determining  the  true  mean- 
ing of  written  agreements;  and  where  the  contract  is  under- 
stood by  one  of  the  parties  in  a  certain  sense  with  the 
knowledge  and  assent  of  the  other  party,  then  the  under- 
taking is  to  be  so  construed,  provided  it  can  be  done  without 
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making  a  new  contract  for  the  parties.  Leavers  v.  Clear}^ 
75  111.  349;  Street  v.  Chicago  Wharfing  Co.,  157  111.  605 
(614),  and  cases  there  cited;  Vermont  Street  M.  E.  Church 
V.  Brose,  104  111.  206  (212).  The  construction  which  defend- 
ant in  error  thus  placed  upon  that  part  of  the  contract 
under  consideration  is  in  accordance  with  the  true  meaning 
and  legal  effect  of  the  phraseology  therein  employed.  The 
fact  that  the  letter  in  question  was  not  received  until  after 
the  shipment  of  May  31st,  is  not  material.  It  is  the  fact 
that  it  expresses  the  defendant's  view  of  the  meaning  of  the 
contract  that  is  important. 

Defendant  in  error  positively  declined  to  accept  the  nine 
car  loads  of  rails  in  controversy,  and  the  same  were  sub- 
sequently sold  about  the  middle  of  June  at  Springfield  for 
$17.50  per  gross  ton.  The  contract  price  was  $21.75,  a 
difiference  of  $4.25  per  gross  ton.  The  net  weight  of  the 
nine  car  loads  was  139  480-2240  gross  tons,  the  loss  upon 
which  to  plaintiff  in  error  at  $4.25  per  ton,  amounted  to 
$592.57. 

There  is  no  dispute  as  to  these  facts,  and  plaintiff  in  error 
is  entitled  to  recover  the  sum  of  $592.57,  with  interest 
thereon  from  June  15,  1892,  the  date  of  the  sale,  at  the  rate 
of  five  per  cent  per  annum.  The  cause  was  heard  in  the 
Superior  Court  without  the  intervention  of  a  jury,  and  the 
decision  turned  upon  the  construction  of  the  contract.  No 
good  purpose  can  be  subserved  by  remanding  the  case  to 
await  its  term  upon  a  new  calendar  in  the  trial  court,  when 
the  facts  are  not  in  dispute.  The  ends  of  justice  will  be 
best  promoted  by  entering  final  judgment  here. 

The  judgment  of  the  Superior  Court  will  therefore  be 
reversed  and  judgment  entered  in  this  court  in  favor  of  the 
plaintiff  in  error. 

Mr.  Presiding  Justice  Horton.  I  can  not  concur  in  the 
above  opinion,  and  file  the  original  opinion  filed  in  this  case 
as  presenting  my  views,  viz.: 

The  decision  of  this  case  turns  upon  the  construction  to 
be  given  to  section  5  of  the  contract.     On  the  part  of 
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plaintiff  in  error  it  is  contended  that  shipment  at  any  time 
prior  to  Jane  1st  is  in  apt  time  under  the  terms  of  said  con- 
tract, and  that  defendant  in  error  should  have  accepted 
and  paid  for  the  iron  upon  its  arrival  and  tender  in  Spring- 
field June  15th. 

On  the  part  of  defendant  in  error  it  is  contended  that 
unless  the  iron  was  delivered  or  tendered  to  it,  at  Springfield, 
not  later  than  the  last  day  of  May,  it  could  not  be  required 
to  accept  the  same  under  said  contract 

There  is  no  material  contest  as  to  any  question  of  fact. 

By  the  terms  of  said  contract  plaintiff  in  error  was  not 
required  to  ship  the  iron  in.  question  until  "  the  months  of 
April  or  May  at  their  (its)  option."  Defendant  in  error 
agreed  to  receive  this  iron  "  at  any  time  during  the  months 
mentioned  for  delivery." 

Counsel  for  plaintiff  in  error  in  their  printed  argument 
discuss  the  meaning  of  the  first  sentence  in  section  5  of  said 
contract,  which  relates  only  to  the  shipping  of  the  iron  by 
plaintiff  in  error,  and  entirely  ignore  the  other  sentence  in 
said  section  which  relates  to  receiving  the  iron  by  defend- 
ant in  error.  Where  there  is  apparent  conflict  between 
different  parts  of  a  contract,  the  meaning  can  not  be  ascer- 
tained by  considering  one  part  only.  Such  contract  must 
be  construed  upon  the  consideration  of  all  its  provisions, 
and  effect  be  given  to  all  if  that  be  practicable. 

The  iron  was  to  be  delivered  at  Springfield,  Illinois.  Put- 
ting it  in  the  hands  of  a  common  carrier  at  Fonda,  Iowa, 
was  not  such  a  delivery  as  the  contract  requires.  That 
was  shipment,  but  not  delivery. 

Said  contract  is  for  the  sale  of  2,000  tons  of  iron.  Fif- 
teen hundred  tons  was  to  be  sliipped,  one-half  in  February 
and  one-half  in  March,  1892.  The  500  tons  is  the  estimated 
amount  of  scrap  iron  in  a  railroad  between  certain  points 
in  Iowa  named  in  the  contract.  But  it  was  provided  that 
the  plaintiff  in  error  was  not  to  be  required  to  furnish  this 
part  of  the  scrap  iron  until  it  received  new  rails  to  replace 
the  same,  and  should  have  a  reasonable  length  of  time  to  lay 
the  new  rails,  and  '*  pick  up  and  ship  the  scrap."     Under 
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those  provisions  of  the  contract  the  time  of  shipment  and  of 
delivery  at  Springfield,  was  indefinite  and  uncertain.  It 
seems  that  to  make  it  more  definite  and  fix  some  limit  of 
time  said  section  5  was  then  added. 

By  said  section  5  the  plaintiff  in  error  says  in  efl'ect  that 
it  being  uncertain  as  to  just  the  date  when  the  new  rail  will 
be  received,  and  the  scrap  picked  up  and  shipped,  we  shall 
not  be  compelled  to  ship  it  until  April  or  May.  To  this  de- 
fendant in  error  says  in  the  last  sentence  of  section  5,  that 
it  will  receive  such  iron  '*  at  any  time  during  the  months 
mentioned  for  delivery."  There  is  no  place  of  delivery 
mentioned  except  Springfield.  .  It  does  not  say  during  the 
months  mentioned  for  shipment,  but  during  the  months 
mentioned  for  delivery. 

The  last  part  of  said  section  6  must  have  been  put  there 
by  the  parties  for  some  purpose.  It  must  be  presumed  that 
they  intended  it  to  mean  something.  If  it  does  not  limit 
the  time  of  delivery  at  Chicago  (changed  by  later  agreement 
to  Springfield)  it  does  not  mean  anything.  Defendant  in 
error  had,  by  section  4,  agreed  to  take  the  scrap  at  a  price 
fixed.  That  is  all  defendant  in  error  does  b}'^  the  last  part 
of  said  section  6,  unless  the  time  of  delivery  at  Chicago 
(Springfield)  is  thereby  limited. 

If  the  construction  of  this  provision  of  the  contract  con- 
tended for  by  plaintiff  in  error  be  adopted,  the  court  would 
entirely  eliminate  from  the  contract  by  construction,  that 
portion  of  section  5  which  relates  to  delivery.  Under  that 
construction,  the  legal  effect  of  the  contract  would  be  pre- 
cisely the  same  as  it  would  be  if  the  parties  had  not  inserted 
that  portion  of  section  5  which  relates  to  delivery.  It  is 
contrary  to  all  rules  of  construction  to  so  interpret  a  con- 
tract as  to,  in  effect,  eliminate  or  strike  out  certain  positive 
provisions  inserted  by  the  parties,  if  there  be  any  other  rea- 
sonable construction  which  may  be  adopted.  What  did  the 
parties  to  this  contract  mean  by  said  section  5  when  it  is 
considered  as  a  whole?    That  is  the  question  for  the  court. 

A  letter  was  offered  in  evidence,  to  which  is  appended 
the  name  of  defendant  in  error  corporation.  It  does  not 
appear  who  wrote  or  appended  the  name  of  defendant  in 
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error  to  that  letter.  It  is  dated  and  presumably  written  at 
Chicago,  and  addressed  to  the  superintendent  of  plaintiff  in 
error  at  Des  Moines,  Iowa.  The  letter  assumes  that  plaint- 
iff in  error  has  completed  shipments  upon  the  contract 
expiring  that  day  (May  31st),  and  states  that  defendant  in 
error  will  not  receive  any  more  iron  "  which  (in  the  words 
of  the  latter)  has  not  been  shipped  to  date." 

That  letter  could  not  have  been  received  by  the  superin- 
tendent, to  whom  it  was  addressed,  until  after  the  iron  in 
question  had  been  shipped.  That  shipment  was  not,  there- 
fore, induced  or  made  by  plaintiff  in  error  because  of  said 
letter.  The  acts  and  doings  of  the  parties  to  said  contract 
were  not  in  any  way  or  manner  changed  or  affected  by  said 
letter.  It  was,  at  most,  in  its  legal  effect  in  this  case,  a 
statement  by  the  writer  as  to  his  interpretation  of  said  con- 
tract. Who  the  writer  was,  or  by  what  authority  he  wrote, 
does  not  appear.  I  can  not,  therefore,  give  to  that  letter 
any  controlling  effect  in  the  construction  to  be  given  to 
said  contract. 

I  am  of  the  opinion  that  said  contract  limits  the  time  of 
delivery,  **f.  o.  b.  at  Chicago"  (Springfield)  to  a  time  not 
later  than  the  last  day  of  May. 

The  alleged  error  in  refusing  to  hold  certain  propositions 
of  law  presented  to  the  court  by  plaintiff  in  error  all  turn 
upon  the  question  of  the  time  of  delivery  considered 
above.  As  stated,  counsel  for  plaintiff  in  error  has  argued 
as  to  the  meaning  of  the  first  part  only  of  said  section  5. 
No  authority  is  cited  bearing  upon  the  construction  of 
said  section  or  said  contract  as  a  whole. 


Frank  J.  Horning  v.  Angnat  Frank  et  al. 

1.  Practice — Withdrawing  a  Plea  Puis  Darrein  Continuance, — A 
pl^a  puis  darrein  qontinuance  supersedes  aU  other  pleas  and  by  opera- 
tion of  law  has  the  effect  to  cause  all  other  pleas  to  be  stricken  from  tlie 
record,  and  the  cause  of  action  to  be  admitted  and  everything  confessed, 
except  the  matter  contested  by  the  plea  puis;  but  under  the  twentyr 

Digitized  by  V^OO^l^ 


88  Appellate  Courts  of  Illinois. 

Vol.  88.]  Horning  v.  Frank. 

third  section  of  the  practice  act,  allowing  amendments,  a  motion 
t3  withdraw  it  and  to  reinstate  the  plea  of  gene^ral  issue  is  properly 
allowed. 

Action  In  Caso,  for  personal  injuries.  Error  to  the  Superior  Ckmrt  of 
Cook  County;  the  Hon.  John  Barton  Payne,  Judge,  presiding.  Heard 
in  the  Branch  Appellate  Court  at  the  March  term,  1899.  Affirmed. 
Opinion  filed  March  13,  1900. 

SoANLAN  &  Masters,  attorneys  for  plaintiff  in  error. 

No  appearance  by  defendants  in  error. 

Mr.  Josticb  Freeman  delivered  the  opinion  of  the  court. 

The  onlj'^  question  which  we  need  consider  in  this  case  is 
whether  it  was  error  to  permit  defendants  in  error  to  with- 
draw a  plea  of  j}ui8  darrein  continuance^  which  had  been 
demurred  to  and  to  refile  a  plea  of  general  issue. 

The  plaintiff  in  error  sued  to  recover  for  personal  injuries, 
and  to  the  declaration  filed  in  his  behalf,  the  defendants  in 
error  pleaded  the  general  issue.  Subsequently,  and  before 
the  case  was  called  for  trial,  the  defendants  by  leave  of  court 
filed  a  plea  ot  puis  darrein  continuance.  To  this  the  plaint- 
iff filed  general  and  special  demurrers.  When  the  case  was 
called  for  trial,  plaintiffs  counsel  moved  the  court  that  the 
demurrers  be  sustained;  whereupon  defendants'  attorneys 
asked  leave  to  withdraw  the  plea^wi*,  and  to  file  or  refile 
the  general  issue,  which,  upon  leave  granted,  was  immedi- 
ately done.  It  is  urged  that  it  was  error  to  allow  defend- 
ants to  withdraw  their  said  plea  and  return  to  the  general 
issue;  that  the  demurrers  to  the  plea  j9wt^  should  have  been 
sustained,  the  defendants  defaulted  and  a  jury  impaneled 
to  assess  the  plaintiffs  damages. 

While  it  is  true  that  a  plea  puis  darrein  continuance 
supersedes  all  other  pleas  and  defenses,  and  by  operation  of 
law  has  the  effect  to  cause  all  other  pleas  to  be  stricken 
from  the  record,  the  cause  of  action  to  be  admitted,  and 
everything  confessed  except  the  matter  contested  by  the 
plea  puis^  (Angus  v.  Trust  &  Savings  Bank,  170  111.  298,) 
yet  under  the  twenty-third  section  of    the   practice  act, 
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allowing  amendments  the  motion  to  withdraw  it,  and  to 
reinstate  the  plea  of  the  general  issue,  was  properly 
allowed.  The  technical  rule  that  the  general  issue  was 
waived  by  the  pleaj3u^  will  not  be  allowed  to  deprive  the 
defendants  of  a  right  to  make  their  defense,  if  they  desire 
to  withdraw  such  plea  before  trial,  and  restore  the  plea  of 
general  issue.  Whether  terms  shall  be  imposed  is  a  matter 
within  the  sound  discretion  of  the  court.  Kipley  v.  Lever- 
enz,  183  111.  519-522. 
The  judgment  of  the  Superior  Court  is  affirmed. 


88        89 
92      3651 
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Snpreme  Coancil  of  the  Royal  League  v.  Lonlsa  Moersch-  ^]^g  3^^ 

baecher. 

1.  Beneficiary  Associations— Fiotofion*  of  By-lawa  —  Saloon^ 
keeping. — A  member  of  a  beneficiary  association  who,  in  violation  of  its 
bj-Iaws,  enjcages  in  the  business  of  saloon-keeping,  although  his  dues  are 
regularly  paid  up  to  the  time  of  his  death,  terminates  all  future  bene- 
ficial rights  under  his  certificate  of  membership. 

Assampsit,  on  a  certificate  of  insurance.  Appeal  from  the  Circuit 
Ck>urt  of  Ck)ok  Ck)unty:  the  Hon.  Frank  Baker.  Judge,  presiding. 
Heard  in  this  court  at  the  October  term,  1899.  Reversed.  Opinion  filed 
March  12,  1900. 

Statement. — Appellee  is  the  widow  of  Peter  Moersch- 
baecher, who  became  a  member  of  the  appellant  order  on 
November  18,  1890.  Moerschbaecher  at  the  time  of  join- 
ing the  order  was  a  cigar  dealer.  He  afterward  became, 
in  addition  to  his  business  as  cigar  dealer,  a  saloonkeeper. 
He  continued  to  pay  his  dues  as  a  member  of  the  order  up 
to  the  date  of  his  death,  which  occurred  July  12,  1895. 

Appellee  was  the  beneficiary  in  the  certificate  issued  to 
Peter  Moerschbaecher.  Immediately  upon  his  death  ap- 
pellee furnished  to  appellant  proofs  of  death.  Appellant 
refused  to  pay  the  benefit  provided  in  the  certificate  of 
membership  for  the  reason  that  Moerschbaecher   was  a 
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saloonkeeper  at  the  time  of  his  death,  which  occupation 
was  prohibited  to  beneficial  members  of  appellant.  No 
ofiFer  was  made  by  appellant  to  return  the  dues  and  assess- 
ments paid  by  Moerschbaecher.  Moerschbaecher  at  the 
time  of  his  being  examined  for  admission  to  the  order, 
signed  a  printed  document  called  a  medical  examiner's 
blank,  w^hich  document  contained  a  provision  that  should 
the  said  Moerschbaecher  become  engaged  in  the  business  of 
saloonkeeper  his  so  doing  should  terminate  all  beneficial 
rights  under  the  certificate.  At  the  time  of  his  admission 
to  the  order  its  by-laws  provided  that  if  any  member  of  the 
order  should  become  engaged  in  the  employment  of  a 
saloonkeeper  subsequent  to  his  admission,  the  archion  of 
the  council  to  which  the  member  belonged  should  cause  a 
written  notice  to  be  "immediately  mailed  to  the  member, 
to  the  effect  that  his  further  continuance  in  such  business 
or  employment  would  forfeit  all  beneficial  rights  under  his 
membership,  and  if  he  thereafter  continues  therein  the 
archion  shall  at  the  next  meeting  declare  him  suspended 
in  open  council  from  any  and  all  benefits  of  or  interest  in 
the  Widows  and  Orphans'  Fund." 

After  the  membership  certificate  had  been  issued  lo 
Moerschbaecher,  and  before  his  death,  an  amendment  to 
the  by-laws  was  adopted,  which  is  as  follows : 

"Section  3.  All  beneficial  members  of  this  order  are 
prohibited  from  engaging  in,  or  pursuing  any  of  the  occu- 
pations or  employments  enumerated  in  the  preceding  section 
of  this  law;  and  any  member  of  the  order  who  shall,  after 
obtaining  membership  therein,  become  engaged  in  or  pur- 
sue any  business  or  employment  enumerated  m  section  2  of 
this  law,  shall  stand  suspended  from,  and  forfeit  all  interest 
in  the  Widows  and  Orphans'  Benefit  Fund,  from  and  after 
the  date  of  his  engagement  in  such  prohibited  business; 
and  no  benefit  or  benefits  shall  be  paid  to  the  beneficiary 
or  beneficiaries  of  any  member  on  account  of  the  death  of 
such  member  occurring  while  he  is  engaged  in  any  of  the 
said  enumerated  employments." 

The  constitution  of  the  order  precluded  any  one  engaged 

in  the  business  of  a  saloonkeeper  from  becoming  a  member. 

Moerschbaecher  continued  activelv  eno^aored  as  a  saloon- 
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keeper  from  18i)l  to  the  date  of  his  death,  July  12,  1895. 
The  collector  of  the  minor  council,  of  which  Moersch- 
baecher  was  a  member,  knew  that  he  was  engaged  in  that 
occupation.  No  proceedings  for  expulsion  were  ever  taken 
against  him,  and  his  dues  and  assessments  were  paid 
promptly. 

This  suit  was  brought  by  appellee  upon  the  benefit  cer- 
tificate issued  to  Moerschbaecher.  The  defense  was  based 
upon  the  foregoing  facts,  and  was  in  eflFect  that  upon  enter- 
ing upon  the  business  prescribed  by  the  constitution  of  the 
order  and  the  application  for  membership  signed  by  the 
member,  all  rights  under  the  benefit  certificate  ceased  while 
a  member  was  engaged  in  such  business. 

The  cause  was  tried  by  the  court,  a  jury  having  been 
waived,  and  the  court  found  the  issues  for  appellee,  assessed 
her  damages  at  $4,000,  and  entered  judgment  upon  the  find- 
ing.    From  that  judgment  this  appeal  is  prosecuted. 

Millard  E.  Powers,  attorney  for  appellant. 

Montgomery  &  Hart,  attorneys  for  appellee;  Walter  M. 
HowLAND,  of  counsel. 

Mr.  Presiding  Justice  Sears  delivered  the  opinion  of  the 
court. 

The  controlling  question  presented  upon  this  appeal  is 
whether  the  constitution  and  by-laws  of  the  appellant  order, 
together  with  the  stipulation  executed  by  the  insured,  oper- 
ated to  make  the  entering  into  the  business  of  a  saloon- 
keeper, at  once  suspend  all  beneficial  rights  under  the  cer- 
tificate, or  whether  it  was  necessary  that  some  affirmative 
action  be  taken  by  the  order  to  suspend  such  rights.  The 
constitution  of  the  order  precluded  those  engaged  in  the 
business  of  keeping  a  saloon  from  membership.  The  by- 
laws in  force  when  the  husband  of  appellee  entered  the 
order  provided  for  action  by  the  order  to  suspend  the  bene- 
ficial rights  of  any  member  who  entered  into  the  proscribed 
business  after  becoming  a  member.    A  later  by-law  which 
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we  think  operated  in  effect  to  repeal  any  part  of  the  former 
by-law  inconsistent  with  it,  provided  that  the  entering  into 
the  proscribed  business  should  of  itself  operate  to  suspend 
beneficial  rights.  The  husband  of  appellee  took  his  mem- 
bership subject  to  the  by-laws  existing  when  he  joined  the 
order,  and  also  subject  to  such  amendments  thereto  as 
might  afterward  be  made.  He  was  therefore  subject  to 
whatever  modification  of  his  rights  under  the  membership 
certificate  in  question  might  be  effected  by  the  adopting  of 
this  latter  by-law.  Under  the  latter  by-law  his  membership 
certificate  ceased  to  create  any  beneficial  rights  during  the 
period  in  which  he  remained  in  the  proscribed  business,  and 
this  without  any  action  by  the  order.  He  was  engaged  in 
that  business  when  he  died. 

The  membership  certificate  in  question  reads  in  part  as 
follows : 

"  Benefit  Certificate.  This  certificate  is  issued  to  Peter 
Moerschbaecher,  of  Century  Council,  No.  73,  Royal  League, 
located  at  Chicago,  111.,  upon  evidence  received  from  said 
council  that  he  is  a  contributor  to  the  Widows  and  Orphans' 
-Benefit  Fund  of  this  order,  and  upon  condition  that  the 
statements  made  by  him  in  his  application  for  membership 
in  said  council,  the  representations  and  agreements  made  and 
subscribed  to  by  him  in  the  medical  examiner's  blank,  and 
the  answers  given  and  certified  by  him  to  the  medical 
examiner,  all  of  which  representations,  agreements,  state- 
ments and  answers  are  hereby  declared  to  be  warranties 
and  are  filed  in  the  supreme  scribe's  office,  be  made  a  part 
of  this  contract,  and  upon  condition  that  the  said  member 
complies  in  future  with  the  laws,  rules  and  regulations  now 
governing  the  said  council  and  fund,  or  that  may  hereafter 
be  enacted  by  the  supreme  council  to  govern  said  council 
and  fund,  all  of  which  are  also  made  a  part  of  this  con- 
tract," etc. 

'*I  accept  this  certificate  on  the  conditions  named  herein. 

Peter  Moerschbaecher." 

This  subsequently  adopted  by-law  became  operative  upon 
the  membership  rights  of  the  insured.  Niblack  on  Benefit 
Societies,  Sec.  26,  p.  59. 

But  aside  from  the  operation  of  this  by-law  there  is 
another,  and,  we  think,  unanswerable  objection  to  the  recov- 
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ery  had  upon  this  certificate  of  membership.  The  stipula- 
tion entered  into  by  the  insured  upon  joining  the  order,  is 
an  express  contract  that  his  membership  certificate  shall  be 
of  no  force  to  create  beneficial  rights  while  he  should  be 
engaged  in  the  business  prohibited  by  the  laws  of  the  order. 
The  stipulation  is  as  follows : 

«  Chicago,  Oct.  29,  1890. 
The  undersigned,  for  the  purpose  of  securing  membership 
in  the  above  named  council  of  the  Royal  League,  do  hereby 
expressly  warrant  the  truthfulness  of  each  and  all  the  state- 
ments made  by  me  herein.  »  *  *  And  I  do  further, 
for  said  purpose,  represent  and  declare  that  I  am  not  now 
engaged  in  any  of  the  following  occupations  or  employ- 
ments: *  *  *  saloonkeeper,  or  the  manufacture  and 
sale  of  intoxicating  liquors.  And  should  I  become  actively 
engaged  in  any  of  the  above  enumerated  occupations  or 
employments^  my  so  doing  shall  forfeit  and  absolutely  ter- 
minate thereafter  all  rights,  interests,  payments,  benefits  or 
privileges  of  myself,  my  family,  heirs,  dependents  or  bene- 
ficiaries, without  proceedings  for  expulsion,  or  otherwise, 
on  the  part  of  said  association.  I  do  hereby  certify  that  I 
have  read  the  foregoing  and  fully  understand  the  same. 

Peter  Moerschbaecher." 

The  relation  of  such  express  stipulations  or  contracts  to 
the  provisions  of  the  constitution  and  by-laws  of  like  asso- 
ciations, has  been  the  subject  of  judicial  determination.  The 
current  of  authority  is  to  the  eflfect  that  special  contracts 
voluntarily  and  fairly  entered  into  by  the  insured  will  be 
enforced.  In  other  words,  that  while  the  law  may  in  like 
cases  relieve  from  a  by-law  which  is  unreasonable  or  oppress- 
ive, it  will  not  relieve  from  the  operation  of  a  specific  con- 
tract into  which  the  member  of  the  mutual  association  has 
freely  and  fairly  entered  with  his  co-members.  Niblack  on 
Benefit  Societies,  Sec.  23,  p.  50;  Angell  &  Ames  on  Corp., 
Sec.  342;  Supr.  Council  K.  T.  v.  Curd,  111  111.  284;  Hogins 
V.  Sup.  Council  C.  K.  C,  76  Cal.  109. 

In  the  California  case  the  court  held  that  where  a  mem- 
ber of  an  order  agreed  in  his  application  "  that  a  compliance 
with  all  the  laws,  regulations  and  requirements  which  now 
or  hereafter  may  be  enacted  by  our  said  order  is  the  express 
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condition  upon  which  I  am  to  be  entitled  to  participate  in 
the  mutual  benefit  life  system,"  and  where  it  appeared  that 
the  laws  of  the  order  forbade  the  use  of  alcoholic  liquors  as 
a  beverage,  and  that  after  becoming  a  member  the  insured 
began  such  use  of  such  liquors,  that  the  contract  governed, 
and  that  right  under  the  membership  thereby  ceased  by 
force  of  the  contract,  and  without  any  expulsion  or  suspen- 
sion by  action  of  the  order. 

The  only  Illinois  case  which  is  in  point,  is  Supr.  Council 
R.  T.  V.  Curd,  aupra^  and  we  regard  that  decision  as  con- 
trollinor.  In  that  case  the  stipulation  or  contract  entered 
into  by  the  insured  when  applying  for  membership  in  the 
order  was  as  follows  : 

"  I,  Daniel  Curd,  having  made  application  for  member- 
ship in  Veritas  Council  No.  2,  Royal  Templars  of  Temper- 
ance, do  hereby  agree  that  compliance  on  my  part  with  all 
the  laws,  regulations  and  requirements  which  are  or  may  be 
hereafter  enacted  by  said  order,  is  the  express  condition 
upon  which  I  am  to  be  entitled  to  participate  in  the  benefi- 
ciary fund  of  the  order,  and  have  and  enjoy  all  the  other 
1)rivi leges  of  said  order.  I  certify  that  the  answers  made 
)y  me  to  the  questions  propouncied  by  the  medical  exam- 
iner of  this  council,  which  are  attached  to  this  application 
and  form  a  part  thereof,  are  true.  I  further  agree  that 
should  I,  at  any  time,  violate  my  pledge  of  total  aostinence 
or  be  suspended  or  expelled  for  a  violation  of  any  of  the 
laws  of  the  order,  or  for  non-payment  of  dues  or  beneficial 
assessments,  or  should  I  die  in  consequence  of  a  duel,  or  by 
the  hands  of  justice,  or  should  I  die  by  my  own  hand  within 
one  year  from  the  date  of  my  initiation,  whether  sane  or 
insane,  then  all  rights  which  either  myself,  the  person  or 
persons  named  in  certificate,  my  heirs  or  legal  representa- 
tives may  have  upon  the  beneficiary  fund  of  the  order,  shall 
be  forfeited.  And  I  further  agree  to  abide  by  the  decision 
of  the  supreme  medical  examiner  in  his  acceptance  or  rejec- 
tion of  this  application. 

"  Dated  at  Charleston,  County  of  Coles,  State  of  Illinois, 
this  26th  day  of  November,  1881. 

Daniel  Curd,  Applicant." 

The  court  held  in  effect  that  the  violation  of  the  agree- 
ment o})erated  to  suspend  all  rights  of  the  insured  without 
action  by  the  order.    The  court  said :    "  The   violation  ot 
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this  pledge  ia  cause  for  expulsion  or  suspension  as  a  member, 
and  it — not  the  expulsion  or  suspension,  but  the  violation 
of  the  pledge — is  also  a  cause  for  forfeiture  of  rights  and 
benefits  under  the  certificate." 

The  simple  question  presented  is,  can  a  mutual  associa- 
tion for  insurance  by  express  contract,  freely  and  fairly  en- 
tered into  by  the  insured,  impose  conditions  which  shall 
govern  the  right  to  benefits  under  the  membership.  If  it 
can  ever  be  done,  we  see  no  reason  why  the  plain  terms  of 
this  agreement  should  not  here  control.  To  hold  otherwise 
would  be  to  deprive  the  members  of  this  association  of  the 
clear  right  to  the  protection  ofifered  them  by  the  terms  of 
their  agreement  with  the  insured.  We  are  of  opinion  that 
under  the  express  provisions  of  the  stipulation  contained  in 
the  application  of  the  insured  for  his  membership,  the 
entering  into  the  business  of  saloonkeeper  operated  of  itself 
to  suspend  all  rights  under  the  membership  certificate 
while  he  was  engaged  in  such  business.  The  insured  having 
died  while  engaged  in  the  prohibited  occupation,  no  recov- 
ery can  be  had  by  his  beneficiary  under  the  terms  of  the 
insurance  contract,  which  consists  of  the  membership  cer- 
tificate, the  contract  of  application,  and  the  constitution 
and  by-laws  of  the  association. 

Nor  do  we  regard  the  question  of  waiver  as  having  any 
application. 

Whether  the  entering  into  the  prohibited  business  oper- 
ated to  at  once  terminate  all  future  beneficial  rights  under 
the  certificate  of  membership,  or  merely  to  suspend  such 
rights  during  the  period  of  the  engagement  in  the  business, 
in  either  case  the  payment  of  dues  and  assessments  could 
hardly  be  held  to  operate  as  relieving  the  insured  from  the 
provisions  of  the  constitution  and  by-laws  of  the  order  and 
from  the  terms  of  his  own  agreement.  The  provision  of 
the  amended  by-law  is,  that  "  no  benefit  or  benefits  shall  be 
paid  to  the  beneficiary  or  beneficiaries  of  any  member  on 
account  of  the  death  of  such  member  occurring  while  he  is 
eno^aged  in  any  of  the  said  enumerated  employments." 

Construing  the  effect  of  these  laws  and  the  contract  most 
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favorably  for  the  insured,  it  would  amount  to  a  permission 
to  remain  a  member,  by  payment  of  dues  and  assessments, 
during  the  engagement  in  the  prohibited  business,,  but  with 
all  beneficial  rights  suspended  during  such  engagement,  and 
would  leave  the  member  at  liberty  to  abandon  the  business 
and  again  become  entitled  to  the  beneficial  rights.  But 
whatever  other  rights  in  the  society  might  be  enjoyed 
during  such  engagement  in  the  proscribed  business,  and 
whatever  privilege  might  be  retained  of  again  obtaining 
full  beneficial  rights  by  leaving  the  business,  yet  the  pay- 
ment of  dues  and  assessments  by  the  member  and  the 
acceptance  of  them  by  the  order,  could  not,  we  think,  bo 
held  to  nullify  the  express  contract  that  ^*no  benefit  or 
benefits  shall  be  paid  to  the  beneficiary  or  beneficiaries  of 
any  member  on  account  of  the  death  of  such  member 
occurring  while  he  is  engaged  in  any  of  the  said  enumer- 
ated employments." 

We  are  of  opinion  that  upon  the  uncontro verted  facts  of 
this  case  there  can  be  no  recovery. 

The  judgment  is  reversed. 


2^1       Raphael  Snbim^  for  the  use  of  Seward  8.  Shirer,  y. 

Jacob  Isador  et  al. 

1.  Justices  op  the  'Peace— Technicality  in  Proceedings  Before,— 
Technical  accuracy  in  transcripts  of  proceedings  by  justices  of  the  peace 
can  not  be  required. 

2.  Same— Prc«*mpfton«  in  Favor  of  Regularity. "-Where  it  appears 
on  the  face  of  the  record  that  the  justice  has  jurisdiction  of  the  person 
and  subject-matter  of  the  litigation,  and  the  record  shows  a  plain 
purpose  by  him  to  follow  the  law,  it  is  proper  to  indulge  an  inference  in 
aid  of  his  transcript  in  regard  to  che  regularity  and  legality  of  the  steps 
taken  by  him  as  shown  therein. 

8.  Same— Malice,  WJien  the  Qist  of  the  Action,— Pl  verdict  finding 
the  defendant  guilty  of  false  and  fraudulent  representations  in  con- 
tracting the  indebtedness  sued  for,  is  equivalent  to  a  finding  that  malice 
is  the  gist  of  the  action. 

4.    Execution— IF^ien  to  lasue  Agaimt  the  Body.— Vpon  all  judg- 
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ments  in  tort,  justices  of  the  peace  may  issue  executions  against  the 
body  or  goods  and  chattels  of  the  defendant,  at  the  election  of  the 
plaintiff. 

5.  Same— JVbf  Void  Because  it  Fails  to  Limit  the  Imprisonment— 
An  execution  against  the  body  of  a  judgment  debtor  in  the  form  pro- 
scribed by  Sec  128  of  the  justices  and  constables  act  is  not  void  because 
it  omits  to  limit  the  imprisonment  under  it  to  six  months  from  the  date 
of  the  arrest. 

6.  Presumptions— In  Aid  of  Justices'  Transcripts— Body  Execu- 
tions,—Ylhere  a  justice^s  transcript  contains  the  entry,**  body  execution 
ordered  and  issued  to  Constable  Chase, '^  such  entry  will  be  read  as 
meaning  that  such  execution  was  ordered  by  the  plaintiff,  he  or  his 
attorney  being  the  only  persons  who  might  rightfully  order  it  to  issue, 
and  an  ordering  of  such  an  execution  is  equivalent  to  an  election  to 
have  it  issued. 

7.  Same— ^8  to  the  Oath  Required  in  Issuing  Capiat,— Where  a 
capias  has  been  issued  by  a  justice  of  the  pence  it  will  be  presumed  that 
he  required  such  an  oath  to  be  made  as  the  law  required  (the  record  be- 
ing silent  in  regard  thereto).  - 

Trespass  for  False  Imprisonment.— Appeal  from  the  Circuit  Court 
of  Cook  County;  the  Hon.  Richard  S.  Tuthill,  Judge,  presiding. 
Heard  in  the  Branch  Appellate  Court  at  the  March  term,  1899.  Affirmed* 
Opinion  filed  March  18,  1900. 

William  H.  Slack  and  Joseph  V.  Crane,  attorneys  for 
appellant 

Ives  &  Tone,  attorneys  for  appellees. 

Mr.  Justice  Shepard  delivered  the  opinion  of  the  court. 

This  is  a  suit  in  trespass,  for  false  arrest  and  imprison- 
ment, brought  by  appellant  against  appellees. 

To  appellees'  special  plea  of  justification  appellant  de- 
murred, and  the  demurrer  being  overruled  appellant  elected 
to  stand  by  his  demurrer,  and  judgment  for  costs  went 
aofainst  him. 

The  special  plea  of  justification  set  forth  the  proceedings 
in  a  suit  brought  by  appellee  Isador,  against  the  appellant, 
before  a  justice  of  the  peace,  wherein  a  judgment  in  tort 
was  rendered  against  ap()ellant,upon  which  the  body  execu- 
tion issued,  under  which  appellant  was  arrested  and  im- 
prisoned. 

VokLXULVIIIT 
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It  is  submitted  by  appellant  that  the  justice  of  the  peace 
lost  jurisdiction  over  the  defendant  (appellant)  by  ordering 
a  continuance  of  the  suit,  because  the  transcript  of  such  pro- 
ceedings, set  up  in  the  special  plea,  does  not  show  that 
either  of  the  parties,  plaintiff  or  defendant,  were  present 
and  asked  for  a  continuance. 

Under  the  date  to  which  the  summons  was  returnable, 
and  upon  which  the  case  was  continued  by  the  justice,  the 
entry  is,  "  Case  called  and  continued  to,"  etc. 

The  argument  is  that  the  justice  had  no  authority  or 
jurisdiction  to  continue  the  case,  except  as  conferred  by  the 
statute. 

The  sections  of  the  statute  under  which  a  justice  of  the 
peace  is  given  authority  to  continue  suits  for  any  cause,  are 
believed  to  be  embodied  in  Sections  37,  38,  67  and  68,  Chap. 
79,  Rev.  Stat.,  entitled  "  Justices  and  Constables,"  Hurd'g 
Ed.  1898,  which  need  not  be  here  reproduced. 

The  record  of  the  proceedings  before  the  justice,  includ- 
ing the  summons  and  return,  as  set  forth  in  the  plea, 
discloses  that  the  justice  had  jurisdiction  of  the  person  of 
the  defendant  and  of  the  subject-matter  of  the  suit,  and  the 
intendment  and  presumption  of  law  follows  that  he  con- 
tinued the  case  for  some  legal  cause,  in  accordance  with  the 
statute. 

Such  is  the  holding  in  Crichton  v.  Beebe,  7  111.  App. 
272,  and  is  the  substance  of  what  was  held  in  Payne  v. 
Taylor,  34  111.  App.  491,  and  the  doctrine  commends  itself 
to  us  upon  reason.  As  said  by  Mr.  Justice  Phillips,  in  the 
last  cited  case:  "Technical  accuracy  in  transcripts  by 
justices  of  the  peace  can  not  be  required." 

Where  it  appears  on  the  face  of  the  record  that  the  justice 
has  jurisdiction  of  the  persons  and  subject-matter,  and  the 
record  shows  a  plain  purpose  by  the  justice  to  follow  the 
law,  we  hold  that  it  is  proper  to  indulge  in  inferences  in 
aid  of  the  justice's  transcript  in  respect  of  the  regularity 
and  legality  of  the  steps  taken  by  the  justice  as  thereon 
shown.    Payne  v.  Taylor,  mipra. 

In  other  words,  as  applied  to  this  case,  it  appearing   by 
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the  transcript  of  the  justice's  docket  that  the  case  was 
called  and  continued,  we  will  infer  that  the  continuance 
was  made  for  some  one  of  the  causes  provided  for  by  the 
statute. 

The  next  point  is  that  the  special  plea  should  have  set 
forth  facts  showing  that  the  judgment  upon  which  the  body 
execution  issued  was  a  tort  judgment. 

The  plea  sets  forth  the  verdict  of  the  justice's  jury, 
the  judorment  in  tort  on  the  verdict,  and  the  issuance  and 
service  of  the  body  execution  under  which  the  alleged 
imprisonment  was  made. 

The  verdict  was : 

"  We,  the  jury,  find  the  defendant  guilty  of  false  and 
fraudulent  representations  and  fraudulently  contracting 
the  indebtedness  sued  for,  and  assess  the  plaintiff's  damages 
at  the  sum  of  two  hundred  dollars  (8200)." 

It  was  held  by  this  court  in  Blattau  v.  Evans,  57  111. 
App.  311,  that  a  verdict  substantially  like  this  one  was 
equivalent  to  a  finding  by  it  that  malice  was  the  gist  of  the 
action,  and,  by  inference,  the  form  of  verdict  was  approved. 

The  judgment  rendered  upon  the  verdict  was  one  in  tort 
and  in  proper  form,  as  was  also  the  body  execution  regular 
and  proper  on  its  face,  and  together  they  constituted  a 
sufficient  justification  by  the  oflScer  and  plaintiff  for  the 
defendant's  arrest,  without  a  setting  forth,  in  the  plea,  of 
the  evidence  or  facts  upon  which  the  judgment  was  based. 

The  next  point  is  that  it  is  not  made  to  appear  by  the 
plea  that  the  body  execution  was  issued  at  the  election  of 
the  plaintiff,  and  Section  120,  Ch.  79,  K.  S.,  is  referred  to, 
which  provides: 

"  Upon  all  judgments  in  actions  in  tort  *  *  *  the 
justice  may  issue  an  execution  against  the  body  or  ffoods 
and  chattels  of  the  defendant,  at  the  election  of  the 
plaintiff." 

The  justice's  transcript,  as  set  forth  in  the  plea,  shows 
under  a  date  more  than  twenty  days  after  the  rendition  of 
the  judgment,  an  entry  of  "  Body  execution  ordered  and 
issued  to  Constable  Chase." 

We  read  such  entry  as  meaning  that  the  body  execution 
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was  ordered  by  the  plaintifif,  he  or  his  attorney  being  the 
only  person  who  might  rightfully  order  the  execution  to 
issue,  and,  of  course,  an  ordering  of  a  body  execution  was 
equivalent  to  an  election  to  have  it  issued.  But  if  there  be 
any  doubt  about  it,  then  the  inferences  we  have  already 
spoken  of  would  aid  the  transcript.  See  also  Outlaw  v. 
Davis,  27  111.  466,  where  it  was  held,  in  the  case  of  a  capias 
issued  by  a  justice  of  the  peace,  that  it  would  be  presumed 
that  the  justice  required,  the  record  being  silent  in  regard 
thereto,  such  an  oath  to  be  made  as  the  law  required. 

The  further  point  is  made  that  the  body  execution  is 
void,  because  it  does  not  specify  or  limit  the  time  of  impris- 
onment thereunder. 

The  execution  is  in  the  precise  form  prescribed  for  exe- 
cutions against  the  body,  by  section  123  of  the  justices  and 
constables  act,  but  the  argument  is  that  said  section  has 
been  modified  by  the  subsequent  enactment  of  section  34  of 
the  insolvent  debtors  act,  which  provides,  among  other 
things : 

"No  person  heretofore  or  hereafter  imprisoned  under  the 
provisions  of  this  act  shall  be  imprisoned  for  a  longer  period 
than  six  months  from  the  date  of  arrest." 

Even  if  it  be  conceded  that  the  insolvent  debtors  act . 
has  application  to  a  case  of  arrest  or  imprisonment  where 
malice  is  the  gist  of  the  action,  the  defendant  would  not  be 
entitled  to  an  absolute  release  at  the  end  of  six  months,  or 
sooner,  without  compliance  with  other  provisions  of  the 
same  act  in  respect  of  scheduling  his  property. 

In  the  absence  of  such  a  compliance,  and  an  order  of  the 
County  Court  thereunder  discharging  him,  a  defendant  in  a 
body  execution  has  not  an  absolute  right  to  be  discharged 
until  the  execution  against  him  has  been  satisfied  at  the 
rate  of  one  dollar  and  a  half  per  day  of  imprisonment. 

The  last  point  is  that  the  officer's  return  of  the  body  exe- 
cution does  not  show  a  compliance  with  the  mandate  of  the 
writ. 

The  mandate  of  the  writ  is  that  the  constable,  for  want 
of  goods,  etc.,  deliver  the  body  of  4;he  defendant  "  to  the 
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keeper  of  the  jail  of  said  (Cook)  county,"  etc.  The  return 
is  that  the  officer  has  "  committed  the  said  defendant  to  the 
common  jail  of  Cook  county,"  etc.  This  we  regard  as  com- 
pliance with  the  writ  and  a  sufficiently  good  return. 

With  regard  to  the  second  subdivision  of  the  last  point, 
that  the  return  does  not  show  a  personal  demand  upon  the 
defendant  for  satisfaction  of  the  judgment  and  a  refusal  by/ 
the  defendant  to  satisfy  the  same,  the  return  seems,  in  our 
opinion,  to  be  explicit  in  respect  of  both  the  demand  and 
refusal. 

All  the  points  made  having  been  disposed  of,  it  remains 
only  to  affirm  the  judgment.     Affirmed. 


Frank  M,  Witbeck  v.  Marshall- Wells  Hardware  Co. 

1.  Attachment— U^/io  is  a  Non-resident  Within  the  Meaning  of  the 
StatxUe, — Where  a  person  left  the  city  of  Chicago,  where  his  residence 
was  during  the  year  1895  and  up  to  March,  1898,  and  went  to  New  York 
about  the  16th  of  Marcli,  1898,  for  the  purpose  of  avoiding  the  service 
of  process  upon  him  in  the  suit  which  he  expected  would  he  commenced 
against  him  by  his  wife  for  a  divorce,  and  with  that  purpose  gave  up  his 
residence  in  Chicago  for  an  indefinite  time,  residing  in  hotels  in  New 
York,  doing  no  particular  business,  and  up  to  the  time  of  taking  his 
deposition  in  February,  1899,  had  no  definite  intention  of  returning  to 
Chicago  and  there  resuming  his  residence,'  he  is  a  non-resident  of  the 
State  of  Illinois  within  the  meaning  of  the  statutes  with  reference  to 
attachment. 

2.  Samb— W^/icn  Property  is  Attachable.— Pl  debtor's  property  is 
attachable,  if  his  residence  U  not  such  as  to  subject  htm  personally  to 
the  jurisdiction  of  the  court,  and  place  him  up<m  an  equality  with  other 
residents  in  this  respect.  He  may  have  his  property  attached,  as  that 
of  a  non-resident,  if  he  has  not  a  place  of  abode  in  this  State  at  which 
summons  can  be  served. 

3.  9t\yLK— Non-residence  a  Question  of  Fo/if.— Whether  the  defend- 
ant's absence  from  the  State  has  been  of  such  a  nature  and  duration  that 
he  has  ceased  to  be  an  actual  resident  of  the  State,  is  a  question  of  fact, 
and  this  must  be  determined  by  the  ordinary  and  obvious  indicia  of 
residence. 

4.  HK»iDR^CR—What  is,  in  This  State,--V^here  &  mRn  has  a  settled 
and  fixed  abode^  with  the  intention  to  remain  there  permanently  for  a 
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time,  for  business  and  other  purposes,  then  in  law  such  abode  is  his  resi- 
dence. 

5.  Same — Not  Synonymous  with  Domicile  in  Attachment — Residence 
as  used  in  the  statutes  is  not  synonymous  with  domicile. 

6.  S^TSE— Actual  and  Legal  Residence, — A  wide  distinction  has  been 
recognized  between  an  actual  residence  and  a  legal  residence,  the  latter 
being  generally  deemed  the  domicile,  and  not  the  residence  contem- 
plated ;  the  word  '*  residence'*  being  construed  in  its  popular  sense  as 
the  act  of  abiding  or  dwelling  in  a  place  for  some  continuance  of  time. 

7.  Samr— Question  One  of  Intention. — The  question  as  to  what  was 
the  actual  residence  of  the  defendant  at  the  time  of  the  issuance  of  the 
attachment  writ  is  one  of  intention,  a  fact  to  be  submitted  to  the  jury, 
upon  proper  instructions  from  the  court. 

Debt,  on  a  judgment.  Appeal  from  the  Circuit  Court  of  Cook  County; 
the  Hon.  Richard  S.  Tuthill,  Judge,  presiding.  Heard  in  this  court 
at  the  October  term,  1899.    Affirmed.     Opinion  filed  March  18,  1900. 

Statement  by  the  Court. — March  29,  1898,  appellee 
began  an  action  of  debt  against  appellant,  declaring  upon  a 
judgment  in  its  favor,  rendered  February  9,  1898,  against 
appellant,  in  the  Circuit  Court  of  Ontonagon  County,  in  the 
State  of  Michigan,  and  thereafter,  on  June  17,  1898,  upon 
an  affidavit  for  attachment,  alleging,  among  other  things, 
that  appellant  was  not  a  resident  of  the  State  of  Illinois, 
and  that  his  place  of  residence  was  in  New  York  City,  a 
writ  of  attachment  in  aid  was  issued,  which  was,  on  June 
18,  1898,  served  upon  various  persons  as  garnishees  and 
levied  upon  certain  real  estate  of  appellant,  which  is  situ- 
ated in  Cook  county,  the  writ  being  made  returnable  on  the 
third  Monday  of  July,  1898.  Service  was  had  upon  appel- 
lant by  publication  and  mailing  notice  to  him  at  New  York 
City. 

July  19,  1898,  appellant,  by  his  attorney,  entered  a  special 
appearance  for  the  purpose  of  objecting  to  and  contesting 
the  jurisdiction  of  the  court  in  said  cause,  and  also  filed 
a  plea  in  abatement,  which  alleges  that  at  the  time  of  the 
filing  of  the  affidavit  in  attachment  appellant  was  not  a 
resident  of  the  State  of  Kew  York,  but  was  then  and  at  the 
date  of  said  plea  a  resident  of  the  State  of  Illinois,  and  not 
a  non-resident  of  the  State  of  Illinois.  Appellant  filed  no 
plea  to  the  merits  of  the  action. 


Digitized  by 


Google 


First  District — October  Term,  1899.      103 

Witbeck  v.  Marshall- Welte  Hardware  Co. 

A  trial  before  the  court  and  jury  resulted  in  a  verdict 
finding  the  issues  for  the  plaintiff  and  the  amount  of  its 
debt  to  be  $47,811.29,  and  assessing  its  damages  at  the  same 
sum.  After  overruling  appellant's  motion  for  a  new  trial 
and  in  arrest  of  judgment,  the  court  entered  judgment  upon 
the  verdict,  from  which  this  appeal  is  taken. 

The  evidence  on  behalf  of  appellee  consists  of  two  affi- 
davits of  Frank  M.  Witbeck,  the  appellant  herein,  made  in 
the  case  of  Miller  v.  Witbeck,  in  the  Supreme  Court  of  the 
City  and  County  of  New  York,  in  the  State  of  New  York, 
sworn  to,  respectively,  November  9  and  October  13,  1894, 
the  testimony  of  N.  M.  Jones,  and  a  certified  copy  of  the 
record,  pleadings,  judgment  and  proceedings  in  the  Circuit 
Court  of  Ontonagon  County,  Michigan,  in  the  case  of  the 
Marshall- Wells  Hardware  Co.  v.  Frank  M.  Witbeck,  cer- 
tified by  the  clerk  of  said  last  named  court  to  be  a  true 
transcript  of  all  the  record  and  files  in  said  cause  and  of  the 
judgment  of  the  court  therein,  to  which  was  also  attached 
a  certificate  of  the  presiding  judge  of  the  Circuit  Court  of 
the  County  of  Ontonagon  in  the  State  of  Michigan,  that 
the  attestation  of  the  said  clerk  was  in  due  form,  according 
to  the  laws  of  that  State,  and  also  a  certificate  of  the  clerk 
of  the  same  court,  under  the  seal  of  the  court,  that  the  said 
judge  was  at  the  time  of  making  his  said  certificate  the 
presiding  judge  of  said  Circuit  Court,  duly  elected  and 
qualified,  and  that  his  signature  to  said  certificate  was 
genuine. 

The  substance  of  the  foregoing  evidence  is  that  appellant 
had,  in  1893,  abandoned  his  residence  in  Chicago,  and  that 
he  was  in  October  and  November,  1894,  a  resident  of  the 
city  and  State  of  New  York,  and  that  he  intended  to  remain 
a  resident  of  said  city  of  New  York;  that  his  attorney  in 
this  cause  could  not  state  where  he,  appellant,  was  on  June 
17,  1898,  but  he  believed  he  was  in  Chicago  at  that  time, 
though  he  could  not  testify  whether  appellant  was  either 
in  or  out  of  the  State  of  Illinois  at  that  time;  that  a  judg- 
ment-was  rendered  by  the  Circuit  Court  of  Ontonagon 
County,  Michigan,  against  appellant  and  in  favor  of  appel- 
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lee  for  $47,428.79  and  costs  of  suit,  $382.54;  that  the  said 
Circuit  Court  of  Ontonagon  County  had  jurisdiction  of  the 
person  of  said  appellant  by  appearance  by  his  attorney  in 
said  cause;  that  the  declaration  in  said  cause  in  the  Circuit 
Court  of  Ontonagon  County  set  up  a  contract  as  a  basis 
for  recovery,  which,  by  its  terms,  was  to  be  performed  dur- 
ing the  whole  of  the  year  1894,  the  suit  being  begun  on 
December  21,  1894;  that  the  declaration  in  said  cause  also 
contained  the  common  counts,  and  the  affidavit  of  claim 
of  the  plaintiff  therein,  among  other  things,  states  that 
Witbeck,  the  defendant  in  this  suit,  was  indebted  to  the 
Hardware  Co.  in  the  "  sum  of  $20,000  as  near  as  may  be, 
over  and  above  all  legal  set-offs;"  that  the  affidavit  for 
attachment  in  the  same  cause  is  that  Witbeck  was  justly 
indebted  to  the  Hardware  Co.  in  the  "  sum  of  $20,000,  as 
near  as  may  be  over  and  above  all  legal  set-offs; "  that  the 
writ  of  attachment  in  said  cause  shows  a  levy  of  the  writ  on 
certain  lands  and  lumber  valued  at  about  $2,000,  which  was 
appraised  at  $1,851.61,  but  it  does  not  appear  that  any  execu- 
tion ever  issued  upon  the  judgment,  or  that  anything  was 
realized  thereon  from  the  sheriff's  levy. 

The  evidence  on  behalf  of  appellant  consists  of  the  testi- 
mony of  several  witnesses  and  his  own  deposition  taken  in 
New  York  during  the  year  1899.  This  evidence  shows  that 
at  different  times  during  the  years  1895,  1896,  1897,  and  up 
to  about  March  16,  1898,  appellant  was  in  the  city  of  Chi- 
cago, stopped  at  the  Hotel  Metropole  in  said  city  most  of 
the  time  during  the  years  1895,  1896  and  1897,  and  that  in 
July,  1897,  he  rented  a  flat  on  North  Clark  street,  Chicago, 
where  he  kept  house  with  his  wife  until  March,  1898;  that 
he  paid  rent  for  this  flat  up  to  May  1,  1898,  and  kept  some 
furniture  therein  up  to  the  latter  date;  that  after  May,  1898, 
his  furniture  was  by  his  direction  sent  to  and  stored  with 
his  sister  in  another  part  of  the  city;  that  early  in  March, 
1S98,  appellant  broke  up  housekeeping  and  he  and  his  wife 
separated,  and  he  left  the  State  of  Illinois  and  went  to  New 
York,  where  he  has  ever  since  remained,  living  at  hotels 
and  doing  no  particular  business,  except  that  he  made  occa- 
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sional  trips  to  Boston,  Chicago  and  St.  Louis,  at  which 
places  he  remained  for  short  periods. 

Appellant  left  Chicago  some  two  weeks  prior  to  the  com- 
mencement of  this  suit,  went  immediately  to  the  city  of 
New  York,  where  he  remained  until  some  months  after  the 
issuance  of  the  writ  of  attachment  in  aid  herein.  He  testi- 
fied, among  other  things,  that  when  he  left  Chicago  to  go 
to  New  York,  prior  to  the  commencement  of  this  suit,  he 
did  not  know  that  the  suit  was  to  be  brought;  that  he  did  not 
leave  Chicago  for  the  purpose  of  avoiding  service  of  process, 
but  that  he  went  to  New  York  "for  two  purposes;  one  was 
to  see  if  I  could  recover  some  money  for  bad  debts,  and  the 
other  was  to  get  away  from  a  woman  trouble.  I  refer  to 
my  wife."  On  cross-examination  as  to  this  matter,  he  tes- 
tified :  "  The  other  reason  that  I  came  to  New  York  in 
1S98  was  on  account  of  trouble  with  my  wife.  She  had 
not  brought  suit,  *  but  I  knew  it  was  coming.  She  had 
threatened  me;"  and  when  asked  whether  he  went  away 
to  avoid  service  of  process,  answered,  **  Well,  I  thought  I 
could  do  better  down  here  than  I  could  there."  In  answer 
to  the  question,  ''  Did  you  go  away  to  avoid  service  of  any 
papers,"  he  said,  "  Yes,  I  think  I  did,  to  face  right  up." 

Appellant  also  testified  that  he  came  from  New  York  to 
Chicago  in  the  fall  of  1894,  but  did  not  rent  any  offices  in 
Chicago  for  business  purposes,  and  did  what  business  he 
had  at  his  bank  and  his  attorney's  office;  that  he  did  not 
become  interested  in  any  new  business,  but  was  simply 
cleaning  up  and  closing  up  his  lumber  business;  that  he  did 
not  have  an  office  in  Chicago  from  the  fall  of  1894  up  to 
March,  1898,  when  he  left  Chicago,  because  the  volume  of 
his  business  did  not  warrant  the  expenses  of  an  office.  He 
also  testified  that  in  1898  and  1899  while  in  New  York  he 
registered  at  different  hotels,  giving  his  residence  as  Chi- 
cago, Illinois;  that  he  also  registered  as  a  voter  in  Chicago 
in  the  fall  of  1896  and  voted  at  the  presidential  election  of 
that  year  in  Chicago,  but  had  not  registered  at  any  place 
for  the  purpose  of  voting  since  then;  and  that  at  the  time 
his  deposition  was  taken  he  claimed  that  Chicago  was  his 
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residence,  and  that  it  was  not  his  intention  in  March,  1898, 
to  change  his  place  of  "residence  from  the  city  of  Chicago 
to  the  city  of  New  York,  or  any  other  city  without  the 
limits  of  the  State  of  New  York; "  also  that  at  the  time 
his  deposition  was  taken  he  did  not  expect  to  go  back  to 
Chicago  for  a  great  while;  that  he  expected  to  return  to 
Chicago,  but  had  set  no  time  for  his  return. 

Among  other  instructions  given  for  the  plaintiff  are  the 
following : 

"  2d.  If  the  jury  believe  from  the  evidence  that  the 
defendant  had  not  maintained  a  residence  in  the  State  of 
Illinois  for  more  than  three  months  prior  to  issuance  of 
the  attachment  writ  in  this  case,  and  that  he  left  Illinois 
about  March  16,  1898,  and  went  to  the  State  of  New  York, 
for  the  purpose  of  residing  there  for  a  time,  and  with  no 
intention  of  returning  to  the  State  of  Illinois  within  any 
definite  time,  and  that  defendant  under  such  circumstances 
was  actually  living  in  the  State  of  New  York  at  the  time 
the  attachment  writ  was  issued,  then  the  jury  will  jfind  the 
attachment  issue  for  the  plaintiflf." 

**  4th.  That  residence  necessaril}^  involves  the  idea  of  a 
local  habitation  or  place  of  abode,  and  if  the  jury  believe 
at  the  time  of  the  issuance  of  the  attachment  writ,  June  17, 
1898,  the  defendant  had  no  local  habitation  or  place  of 
abode  within  the  State  of  Illinois,  and  that  he  was  actually 
residing  without  said  State  permanently  at  least  for  an 
indefinite  time,  they  should  find  the  issues  upon  the  attach- 
ment in  favor  of  the  plaintiff." 

Among  other  instructions  requested  by  the  appellant 
was  the  following : 

"  That  if  they  believe  from  the  evidence  that  the  defend- 
ant was,  prior  to  about  one  vear  ago,  a  resident  of  this  State 
and  has  been  absent  from  lllinoisfor  the  greater  part  or  all 
of  the  past  year,  but  without  the  intention  to  avoid  service 
in  this  suit,  or  remain  away  permanently  from  this  State, 
the  attachment  will  not  lie." 

But  the  court  modified  said  instruction  and  gave  it  as 
follows : 

"  That  if  they  believe  from  the  evidence  that  the  defend- 
ant was,  prior  to  about  one  year  ago,  a  resident  of  this 
State,  and  had  been  absent  from  Illinois  for  the  greater 
part,  if  not  all  of  the  past  year,  but  without  the  intention 
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to  avoid  service  of  legal  process  upon  him  or  remain  away 
permanently,  at  least  for  an  indefinite  time,  from  the  State, 
the  attachment  will  not  lie." 

Also  the  following : 

"  The  jury  are  further  instructed  that  if  they  believe 
from  the  evidence  that  the  defendant  was  at  the  time  of 
the  beginning  of  this  suit  a  resident  of  the  State  of  Illinois 
then  they  should  find  the  issues  in  the  attachment  for  said 
defendant." 

This  last  instruction  was  refused. 

N.  M.  Jones,  attorney  for  appellant. 

A  temporary'  absence  by  a  person  and  his  family,  without 
acquiring  another  home,  is  not  an  abandonment  of  a  resi- 
dence or  homestead.  Potts  v.  Davenport,  79  111.  455;  Wil- 
kins  V.  Marshall,  80  111.  74. 

Floweek,  Smffh  cfeMusoR AVE,  attorneys  for  appellee. 

In  attachment  on  the  ground  of  non-residence,  it  is  the 
actual  residence  of  the  debtor,  and  not  his  legal  residence, 
or  domicile,  which  determines  the  status  of  the  defendant. 
Hanson  v.  Graham,  82  Cal.  631;  Lawson  v.  Adlard,  46 
Minn.  243;  Dorsey  v.  K3^1e,  30  Md.  512;  Keller  v.  Carr,  4(» 
Minn.  428;  Peck  Mfg.  Co.  v.  Groves,  6  S.  Dak.  504;  Mor- 
gan  V.  Nunes,  54  Miss.  308. 

Absence  from  the  State,  and  having  a  fixed  abode  in 
another  place,  with  the  intention  to  remain  permanently,  at 
least  for  a  time,  on  business  or  other  purposes,  will  consti- 
tute non-residence,  even  if  there  be  an  intention  to  return  at 
the  expiration  of  the  time.  Wells  v.  Parrott,  43  111.  App. 
656;  Lawson  v.  Adlard,  46  Minn.  243;  Wiltse  v.  Stearns, 
13  la.  282;  Waples  on  Attachment,  Sees.  34,  39,  46,  47,  49; 
8  Am.  &  Eng.  Ency.  of  Law,  293;  Garden  v.  Garden,  107 
N.  G.  214. 

Mr.  Justice  Windes  delivered  the  opinion  of  the  court. 

The  principal  question  presented  by  appellant's  counsel  is 
as  to  whether  appellant  was  a  resident  of  the  State  of  Illi- 
nois at  the  time  of  the  issuance  of  the  writ  of  attachment 
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in  aid,  and  he  also  claims  thq^t  there  was  no  'evidence  as  to 
the  amount  due  on  the  Michigan  judgment;  that  this  judg- 
ment was  premature,  erroneous  and  excessive  in  amount; 
that  the  transcript  thereof  should  not  have  been  received 
in  evidence;  that  the  declaration  in  this  case  was  filed  too 
late;  that  there  was  error  in  the  court's  rulings  upon  instruc- 
tions, and  that  the  court  should  have  allowed  the  motions 
in  arrest  and  for  a  new  trial. 

After  a  full  consideration  of  the  evidence  on  the  question 
of  the  residence  of  appellant  at  the  time  of  the  issuance  of 
the  attachment  in  aid,  and  at  the  time  of  the  commence- 
ment of  this  suit,  we  think  it  is  clear  that  appellant  left  the 
citv  of  Chicaoro,  where  his  residence  was  durinof  the  vear 
1895  and  up  to  March,  1898,  and  went  to  New  York  about 
the  16th  of  March,  1898,  for  the  purpose  of  avoiding  the 
service  of  process  upon  him  in  the  suit  which  he  expected 
would  be  commenced  against  him  by  his  wife  for  a  divorce, 
and  that  with  that  purpose  in  view  he  gave  up  his  residence 
in  Chicago  for  an  indefinite  time,  resided  in  hotels  at  New 
York,  doing  no  particular  business,  and  that  up  to  the  time 
of  the  taking  of  his  deposition  in  February,  1899,  he  had  no 
definite  intention  of  returning  to  Chicago  and  there  resum- 
ing his  residence.  This  we  are  of  opinion  is  suflBcient  to 
bring  appellant  within  the  purview  of  the  clause  of  our 
statute  with  reference  to  attachments,  and  to  make  him  a 
non-resident  of  the  State  of  Illinois  within  the  meaning  of 
the  statute  at  the  time  of  the  commencement  of  this  suit, 
as  well  as  at  the  time  of  the  issuing  of  the  attachment  writ 
herein.  Waples  on  Attachments,  Sees.  34  and  39;  Drake 
on  Attachment  (5th  Ed.),  Sees.  58,  61,  62,  64  and  65; 
Wheeler  v.  Cobb,  75  N.  C.  21;  Carden  v.  Carden,  107  N.  C. 
214;  Lawson  v.  Adlard,  46  Minn.  243;  Keller  v.  Carr,  40 
Minn.  428;  Hanson  v.  Graham,  82  Cal.  631;  8  Am.  &  Eng. 
Enc.  Law,  291  and  294;  Wells  v.  Parrott,  43  111.  App.  656; 
Pullian  V.  Nelson,  28  111.  115;  Barron  v.  Burke,  82111.  App. 
116-21,  and  cases  there  cited. 

In  Waples  on  Attachments,  Sec.  34,  the  author,  in  speak- 
ing of  non-residence  within  the  meaning  of  attachment 
statutes,  says : 
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"The  essential  charge  is  that  he  is  not  residing,  or  living 
in  the  State;  that  is,  he  has  no  abode,  or  home  within  it, 
where  process  may  be  served  so  as  effectually  to  reach  hira. 
In  other  words,  his  property  is  attachable,  if  his  residence 
is  not  such  as  to  subject  him  personally  to  the  jurisdiction 
of  the  court,  and  place  him  upon  equality  with  other  resi- 
dents in  this  respect." 

The  same  author,  in  Sec.  39,  says : 

"  A  debtor  may  have  his  property  attached,  as  that  of  a 
non-resident,  if  he  has  not  a  place  of  abode  in  the  State  at 
which  summons  can  be  served.  *  *  *  It  may  be  correctly 
8aid,that  attachment  against  the  property  of  one  absent  from 
his  domicile,  and  out  of  the  State  in  which  it  is  located,  may 
be  maintained  as  against  a  'non-resident'  where  the  statute 
provision  uses  the  term  so  as  to  signify  one  not  actually 
present  and  residing  in  the  State  when   the  writ  is  issued." 

In  the  Garden  case,  aupra^  the  court  say  : 

"The  prominent  idea  is  that  the  debtor  must  be  a  non- 
resident of  the  State  where  the  attachment  is  sued  out, 
not  that  he  must  be  a  resident  elsewhere.  *  *  *  The 
essential  charge  is  that  he  is  not  residing  or  living  within 
the  State;  that  is,  that  he  has  no  abode  or  home  within  it, 
where  process  may  be  served  so  as  eflfectually  to  reach  him." 

In  8  Am.  &  Eng.  Ency.  of  Law,  294,  it  is  said  : 
"  Protracted  absence  rendering  the  service  of  ordinary 
process  impossible,  is  equivalent  to  non-residence,  if  there 
is  no  place  within  the  jurisdiction  at  which  the  summons 
may  be  legally  left." 

In  the  Keller  case,  supra^  the  court,  in  speaking  of  non- 
residence,  among  other  things,  say : 

"  The  question,  then,  becomes  really  a  question  of  fact, 
whether  the  defendant's  absence  from  the  State  has  been 
of  such  a  nature  and  duration  that  he  has  ceased  to  be  an 
actual  resident  of  the  State,  and  this  must  be  determined 
by  the  ordinary  and  obvious  indicia  of  residence." 

In  Barron  v.  Burke,  sitprd^  this  court,  in  speaking  of  what 
was  a  residence  in  this  State,  within  the  meaning  of  the 
attachment  act,  say :  "  Where  a  man  has  a  settled  and 
fixed  abode,  with  the  intention  to  remain  there  perma- 
nently for  a  time,  for  business  and  other  purposes,  then  in 
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law  such  abode  is  his  residence,"  citing  cases,  among  others 
the  case  of  Board  of  Supervisors  v.  Davenport,  40  111.  197, 
in  which  the  Supreme  Court  say,  on  the  same  subject: 
"  There  must  be  a  settled,  fixed  abode,  an  intention  to 
remain  permanently,  at  least  for  a  time,  for  business  or 
other  purposes,  to  constitute  a  residence  within  the  legal 
meaning  of  the  term;"  and  the  court  held  that  the  defend- 
ant in  the  case  under  consideration  had  two  residences,  one 
in  Illinois  and  one  in  New  York. 

Most  of  the  cases  cited  by  appellant  are  with  reference  to 
statutes  relating  to  elections  and  homestead,  and  can  not 
be  said  to  be  strictly  applicable  in  the  construction  of  the 
attachment  act.  They  relate  rather  to  domicile  than  to 
residence.     As  to  such  the  authorities  make  a  distinction. 

In  Waples  on  Attachment,  Sec.  39,  the  author  says,  in 
speaking  of  attachment  statutes,  "  Residence,  as  used  in 
the  statutes,  is  not  synonymous  with  domicile.  One  may 
have  several  residences,  but  he  can  have  but  one  domicile. 
His  principal  residence  is  his  domicile." 

In  the  Lawson  case,  supra,  the  court  say : 

"  A  wide  distinction  has  been  recognized  between  an 
actual  residence  and  a  le^al  residence,  the  latter  being  gen- 
erally deemed  the  domicile,  and  not  the  residence  contem- 
plated: the  word  'residence'  being  construed  in  its  popular 
sense  as  the  act  of  abiding  or  dwelling  in  a  place  for  some 
continuance  of  time." 

So,  in  the  case  at  bar,  it  might  well  be  held  that  appel- 
lant's legal  residence  or  domicile  was  in  the  State  of  Illi- 
nois, while  his  actual  residence  was  in  New  York.  See 
also  Drake  on  Attachment,  Sees.  58  and  65. 

In  any  event,  as  contended  by  appellant,  the  question  as 
to  what  was  the  actual  residence  of  appellant  at  the  time  of 
the  issuance  of  the  attachment  writ,  was  one  of  intention, 
a  fact  to  be  submitted  to  the  jury,  under  proper  instruc- 
tions from  the  court  (Risewick  v.  Davis,  19  Md.  94),  and  we 
can  not  say  that  the  evidence  did  not  entirely  justify  the 
jury  in  finding  that  appellant's  actual  residence  was  in  the 
State  of  New  York. 

The  certified  copy  of  the  judgment  rendered  in  the  Mich- 
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igan  court  was,  in  our  opinion,  ample  to  prove  the  amount 
due  thereon,  and  justified  the  judgment  rendered  herein, 
which  was  for  the  amount  of  the  Michigan  judgment  and 
the  costs  shown  by  a  certified  copy  of  the  bill  of  costs  of  the 
Michigan  court.  No  interest  seems  to  have  been  included 
which  might  properly  have  been  allowed. 

The  contention  that  the  Michigan  judgment  was  prema- 
ture, erroneous  and  excessive  in  amount,  is  a  matter  of 
which  we  have  no  cognizance,  under  the  facts  of  this  case, 
which  show  that  the  Michigan  court  had  jurisdiction.  If 
there  was  error  in  the  rendition  of  the  judgment  by  the 
Michigan  court,  it  having  jurisdiction  and  no  fraud  bein^ 
charged,  that  is  a  matter  which  would  have  to  be  redressed 
in  a  direct  proceeding  by  appeal  or  writ  of  error  from  that 
judgment.  Black  on  Judgments,  Sees.  252,  261  and  267; 
Freeman  on  Judgments,  Sec.  435;  Danforth  v.  Danforth, 
111  111.  241;  People  v.  Seelye,  146  III.  221. 

The  claim  that  the  transcript  of  the  Michigan  judgment 
was  not  properly  admitted  in  evidence  is  not  tenable  for 
two  reasons :  First,  it  does  not  appear  by  the  abstract  that 
any  objection  was  made  to  its  admission  in  evidence;  and 
second,  it  seems  to  have  been  properly  certified  under  the 
acts  of  Congress. 

The  claim  that  the  declaration  in  this  case  was  filed  too 
late,  is  not  tenable,  because  no  service  of  process  was  had 
upon  appellant,  and  he  did  not  enter  his  appearance  until 
the  July,  1898,  term  of  the  court,  and  the  declaration  was 
filed  before  that  term,  to  wit,  July  7,  1808. 

Complaint  is  made  of  the  use,  in  plaintiflTs  instruction 
No.  2,  of  the  phrases  "  within  any  definite  time  "  and  "  act- 
ually living  in  the  State  of  New  York  at  the  time,"  and 
also  that  the  instruction  fixes  the  date  of  the  writ  of  attach- 
ment as  the  time  which  should  govern  as  to  appellant's 
non-residence,  instead  of  the  date  of  the  commencement  of 
the  suit.  We  see  no  objection  to  the  instruction  in  the  re-, 
spects  mentioned.  The  non-residence  should  be  determined 
as  of  the  time  the  affidavit  was  made,  as  that  was  the  com- 
mencement of  the  attachment.  PuUian  v.  Nelson,  28  111. 
115. 
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The  fourth  instruction  is  criticised  because  of  the  use  of 
the  phrases,  "  local  habitation  or  place  of  abode  "  and  '*  per- 
manently, at  least  for  an  indefinite  time."  We  see  no 
objection  to  the  use  of  the  phrases  in  the  connection  in  which 
they  are  used  in  the  instruction.  The  same  is  true  with 
reference  to  the  modification  of  appellant's  instruction 
quoted  in  the  statement  preceding  this  opinion.  40  111.  97, 
supra. 

The  refused  instruction  asked  by  appellant,  and  quoted 
in  said  statement,  was  in  substance  covered  by  other  instruc- 
tions. 

It  is  also  claimed  that  the  court  erred  in  instructing  the 
jury  to  assess  plaintiffs  damages  at  $47,811.29,  if  they 
should  find  for  the  plaintiff.  There  was  no  error  in  this 
rispect.  No  defense  w^as  made  upon  the  merits,  and  the 
proof  justified  the  instruction. 

No  argument  is  made  with  reference  to  the  rulings  of  the 
court  in  denying  the  motions  in  arrest  and  for  a  new  trial 
which  are  not  fully  covered  by  the  other  contentions  of 
appellant's  counsel,  to  which  we  have  referred  and  dis- 
posed of. 

Being  of  opinion  that  there  is  no  reversible  error  in  the 
record,  the  judgment  is  affirmed. 


Calumet  Electric  St.  Ry.  Co.  t.  Claudius  Peters,  Adm'r. 

1.  Servants— Incompef^cy  of.  Question  of  Facf  — The  question  as 
to  whether  a  servant  is  incompetent  or  careless,  or  whether  his  master 
knew  of  such  incompetency  or  carelessness,  and  whether  by  the  exer- 
cise of  reasonable  diligence  he  might  have  known  of  such  incompetency 
or  carelessness,  are  questions  of  fact  for  the  determination  of  the  jury, 
under  proper  instructions  by  the  court. 

2.  FEUiOW-SERVANTS— Proo/  of  Incompetency  and  Knowledge  of  the 
Master, —It  is  sufficient  for  a  servant  injured  by  the  incompetency  of  a 
fellow-servant,  to  prove  that  such  fellow-servant*s  incompetency  was 
actually  known  to  tlie  master,  or  that  the  servant  had  a  general  repu- 
tation for  incompetency  to  such  an  extent  that,  if  the  master  had  main- 
tained a  habit  of  vigilant  supervision  and  inquiry,  he  would  have  learned 
the  fact. 
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Aetion  in  Case,  for  personal  injuries.  Error  to  the  Circuit  Court  of 
Cook  County;  the  Hon.  Elbridge  Hanecy.  Judge,  presiding.  If  card 
in  this  court  at  the  October  term,  1899.  Affirmed.  Opinion  filed  March 
12,  1900. 

Statement  by  the  Court. — Henry  Madison,  a  conductor 
in  the  employ  of  plaintiff  in  error,  was  on  February  25, 1897, 
injured  by  a  collision  between  plaintiff  in  error's  electric 
car,  on  which  Madison  was  conductor  and  George  O'Mal- 
ley,  motorman,  and  a  railway  passenger  train  of  the  Chi- 
cago &  Eastern  Illinois  R.  R.  Co.,  and  soon  thereafter  died 
from  his  injuries.  His  administrator  brought  suit,  and  a 
trial  before  the  court  and  a  jury  resulted  in  a  verdict  of 
$5,(K>0,  and  a  judgment  thereon  against  plaintiff  in  error, 
'which  it  is  sought  to  reverste  by  this  writ  of  error. 

The  declaration  charges  that  plaintiff  in  error  kept  the 
motorman,  O'Malley,  in  its  employ  after  it  knew,  or  by  the 
exercise  of  reasonable  diligence  might  have  known,  that  he 
was  incompetent,  unskilled  and  habitually  careless,  and  that 
the  collision  which  caused  the  death  of  plaintiff's  intestate 
was  the  result  of  the  incompetency,  unskillfulness  and  care- 
lessness of  said  motorman.     The  plea  was  the  general  issue^ 

The  evidence  establishes  that  the  death  of  plaintiff's  intes- 
tate was  caused  by  the  fault  of  the  motorman  in  carelessly 
and  negligentlj^  running  his  car  onto  the  railroad  crossing, 
crashing  through  the  closed  crossing  gates  immediately  in 
front  of  the  rapidly  moving  passenger  train. 

The  evidence  on  behalf  of  defendant  in  error,  in  so  far  as 
it  related  to  the  charge  of  incompetency  and  carelessness 
of  the  motorman  and  the  knowledge  and  means  of  knowl- 
edge thereof  by  the  railway  company,  is  in  substance  as 
follows : 

Lambert,  a  conductor  of  the  company  from  1895  to  1896, 
testified  that  he  worked  at  the  same  barn  with  O'Malley 
from  the  time  witness  went  to  work  up  to  the  time  of  the 
accident,  which  was  about  two  years,  and  that  he  was  on 
the  same  run  with  O'Malley  about  three  months;  that  ho 
knew  his  reputation  for  competence  and  carefulness  as  a  mo- 
torman prior  to  his  death  (which  occurred  at  the  same  time  of 
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the  accident  which  caused  the  death  of  plaintiflTs  intestate); 
that  his  reputation  was  that  of  a  careless  man  and  a  drink- 
ing man  for  about  one  year  before  his  death;  that  his,  the 
raotorraan's,  usual  and  customary  way  was  to  go  over  a 
railroad  crossing  at  full  speed,  when  the  conductor  flagged 
him  to  go  across;  that  full  speed  of  an  electric  car  is  fifteen 
toeighteen,  maybe  twenty -two  miles  an  hour;  that  witness 
never  heard  any  one  else  than  a  Mr.  Tuttle  say  that  O'Mal- 
ley  was  a  drinking  man;  that  during  the  time  witness  ran 
with  him,  O'Malley  went  into  a  saloon  three  or  four  times 
a  day,  but  witness  did  not  report  it;  that  witness  several 
times  heard  passengers  on  his  car  say  that  O'Malley  was  a 
careless  man,  but  witness  never  reported  it  to  his  superior 
officers,  because  he  never  reported  any  man;  that  Mr.  Tuttle 
told  him  that  he,  Tuttle,  would  not  run  with  O'Malley 
because  he  was  too  careless. 

Sexton,  the  gate  tender  at  the  railroad  crossing  at  the 
time  of  the  accident,  said  he  knew  O'Malley  three  or  fpur 
months  before  the  accident,  and  knew  his  reputation  for 
competency  and  carefulness  as  a  motorman  among  the 
people  with  whom  he  worked;  that  he  heard  quite  a  num- 
ber, two  or  three  at  least,  say  that  O'Malley  had  to  be 
watched;  that  his  reputation  was  not  very  good;  that  wit- 
ness had  seen  him  cross  the  tracks  at  the  crossing  in  ques- 
tion without  stopping  and  without  giving  the  conductor  a 
chance  to  get  off  the  car;  that  one  occasion  when  he  did 
this  was  about  two  hours  before  the  accident,  when  deceased 
was  acting  as  his  conductor  and  inside  the  car  near  the  cen- 
ter of  the  car  and  walking  back  toward  the  rear  end. 

n.  L.  Long,  called  as  a  witness  for  the  plaintiff,  testified 
that  he  knew  O'Malley  and  acted  as  a  conductor  on  the 
same  run  with  him  while  employed  by  the  company,  which 
employment  commenced  three  or  four  years  before  the 
accident,  and  that  his  reputation  for  competency  and  care- 
fulness as  a  motorman  was  goo(|,  so  far  as  witness  knew 
personally. 

Edward  Dahl,  who  was  a  conductor  and  also  a  motorman 
for  the  company,  testified  that  he  knew  O'Malley  for  four 
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years  during  his  employment  with  the  company,  but  that 
he  could  not  tell  much  about  his  reputation  for  competency 
and  carefulness  as  a  motorman;  that  previous  to  the  acci- 
dent, O'Malley  crossed  the  crossing  twice  with  witness 
without  giving  him  a  chance  to  flag;  that  witness  heard 
Mr.  Tuttle  say  that  he  did  not  like  to  run  with  O'Malley; 
that  witness  never  reported  that  O'Malley  ran  the  crossing 
twice  without  giving  witness  a  chance  to  flag. 

H.  V.  Rusling,  who  was  master  mechanic  for  the  com- 
pany and  motorman  instructor  in  1893  and  1894,  testified 
that  O'Malley^s  competency  as  a  motorman  was  fair.  This 
was  more  than  two  years  before  the  accident.  He  also  tes- 
tified that  he  told  the  superintendent  of  the  company  that 
O'Malley  was  very  careless  in  running  over  switches  and 
curves,  but  that  he  never  told  the  superintendent  at  any 
time  of  O'Malley's  manner  of  going  across  railroad  cross- 
ings. 

The  testimony  on  behalf  of  plaintiff  in  error  is  in  sub- 
stance as  follows : 

Both  the  foremen  of  transportation  of  the  company  dur- 
ing the  time  of  O'Malley's  employment  as  a  motorman  by 
it,  testified  that  he  was  never  reported  to  them  by  passen- 
gers, employes  or  other  persons  for  incompetency  or  drunk- 
enness. 

Haller,  a  conductor  of  the  company  for  three  years,  testi- 
fied that  he  saw  O'Malley  cross  the  tracks  at  the  crossing 
in  question  between  eleven  and  twelve  o'clock  on  the  day 
of  the  accident,  without  flagging;  that  he  did  not  stop 
before  he  went  on  the  track;  that  deceased  did  not  get  off 
the  car  and  flao:  it  over;  that  deceased  **  started  to  the  front 
door  and  then  the  motorman  went  over  and  he  started  back 
again;  that  is  all  there  is  to  it;"  and  that  the  accident  was 
about  one  o'clock. 

Robert  P.  Hines  testified  that  he  was  employed  by  the 
company  from  February  29,  1895,  to  October  7,  1898,  but 
he  does  not  state  in  what  capacity;  that  he  knew  O'Malley 
and  was  acquainted  with  his  general  reputation  for  compe- 
tency as  a  motorman,  and  that  it  was  very  good   to  his 
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knowledge,  but  on  cross-examination  he  said  that  he  never 
spoke  to  anybody  about  his  reputation  and  nobody  ever 
spoke  to  him  about  it,  and  that  he  "  never  heard  anybody 
say  anything  about  his  being  good  or  bad  at  all." 

At  the  close  of  plaintiflTs  case,  and  also  at  the  close  of 
all  the  evidence,  counsel  for  plaintiff  in  error  moved  the 
court  to  instruct  the  jury  to  find  the  defendant  not  guilty, 
which  motions  were  overruled. 

Kenesaw  M.  Landis,  attorney  for  plaintiff  in  error. 

I.  B.  LiPsoN,   attorney  for   defendant  in   error;    Hof- 

HEIMEB  &  PfLAUM,  of  COUnSCl. 

Mr.  Justice  Windes  delivered  the  opinion  of  the  court. 

It  is  contended  by  plaintiff  in  error  that  the  court  erred 
in  not  taking  the  case  from  the  jury  at  the  close  of  all  the 
evidence,  and  that  the  verdict  is  against  the  law  and  the 
evidence.  Under  these  contentions  it  is  argued  that  defend- 
ant in  error,  plaintiff  below,  failed  to  prove  that  O' Mai  ley 
was  habitually  careless  and  incompetent,  or  that  the  com- 
pany had  knowledge  thereof,  or  by  the  exercise  of  reason- 
able diligence  might  have  known  it,  and  also  that  deceased 
was  in  a  position  to  know  whether  O'Malley  was  a  careless 
or  careful  man,  and  that  he  therefore  assumed  all  risk  by 
reason  of  O'Malley's  carelessness  or  incompetence. 

There  was  no  evidence  on  behalf  of  plaintiff  in  error  as 
to  the  general  reputation  of  O'Malley  for  carefulness  or 
competency  by  the  foremen  of  transportation,  the  men  of 
all  others  who  should  have  known  of  it  had  it  been  good, 
because  they  had  charge  of  the  motormen  and  conductors 
and  were  their  immediate  superiors.  These  two  witnesses 
only  testified  that  no  report  was  ever  made  to  them  as  to 
his  incompetency  or  drunkenness.  They  were  not  asked 
whether  any  report  was  made  to  them  as  to  his  carelessness. 

On  behalf  of  plaintiff  two  witnesses  testified  as  to 
O'Malley's  reputation:  one  that  he  was  reckless,  careless  and 
a  drinking  man;  that  O'Malley's  usual  and  customary  way 
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was  to  go  over  a  railroad  crossing  at  fall  speed;  and  another, 
that  O'Malley's  reputation  for  competency  and  carefulness 
as  a  motorman  was  not  very  good,  and  that  he  had  seen 
O'Malley  on  two  occasions  cross  the  railroad  tracks  with 
his  car  without  stopping.  These  witnesses  were  in  a  posi- 
tion to  know  as  to  O'Malley's  reputation  for  competency 
and  carefulness.  One  of  them  ran  with  him  as  a  conductor, 
and  the  other  was  the  gate  tender  at  the  crossing  where 
the  accident  happened. 

There  were  also  two  other  witnesses  who  testified  to  care- 
less and  reckless  acts  on  the  part  of  O'Malley  as  a  motor- 
man,  which  are  set  out  in  the  statement  preceding  this 
opinion. 

Whether  O'Malley  was  an  incompetent  or  careless  serv- 
ant, and  whether  plaintiff  in  error  knew  of  such  incom- 
petency or  carelessness,  and  whether  by  the  exercise  of 
reasonable  diligence  it  might  have  known  of  such  incom- 
petency or  carelessness,  were  questions  of  fact  for  the 
determination  of  the  jury,  under  proper  instructions  by  the 
court  There  is  no  such  absence  of  evidence  on  either  of 
these  points  as  would  have  justified  the  court  in  taking  the 
case  from  the  jury.  The  conclusions  which  might  naturally 
be  reached  upon  these  matters,  under  the  evidence  in  this 
record,  by  reasonable  and  fair-minded  persons,  might  well 
diflfer.  No  complaint  is  made  as  to  the  instructions  given 
l>y  the  court,  and  after  a  full  consideration  of  the  evidence 
on  these  matters,  we  can  not  say  that  the  verdict  of  the 
jury  is  manifestly  against  the  evidence. 

The  proof  of  general  reputation  of  O'Malley,  together 
with  the  proof  of  the  specific  acts  of  carelessness,  which 
latter  proof  is  competent  in  connection  with  proof  of  his 
general  reputation  in  that  regard  (Western  Stone  Co.  v. 
Whalen,  151  111.  482),  was  entirely  sufficient  to  justify  the 
submission  of  the  case  to  the  jury,  and  sufficient,  in  our 
opinion,  to  sustain  its  verdict,  when  it  is  considered  in  con- 
nection with  the  evidence  that  the  company  was  notified 
by  its  instructor  of  motormen  that  O'Malley  was  very  care- 
less in  running  over  switches  and  curves,  and  that  the  fore- 
men of  transportation  of  the  company  were  not  asked  as  to 
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his  general  reputation  for  carefulness,  and  were  not  asked 
whether  they  had  any  reports  as  to  O'Malley  in  that  regard. 
In  the  Whalen  case,  supraj  the  Supreme  Court,  in  speak- 
ing on  this  subject  (p*.  483),  quote  from  Shearman  &  Eed- 
field  on  Negligence,  as  follows : 

"It  is  clearly  sufficient  for  a  servant  injured  by  the 
incompetency  of  a  fellow-servant,  to  prove  that  such  fellow- 
servant's  incompetency  was  actually  known  to  the  master, 
♦  ♦  ♦  or  that  the  servant  had  a  general  reputation  for 
incompetency  to  such  an  extent  that,  if  the  master  had 
maintained  a  habit  of  vigilant  supervision  and  inquiry,  he 
would  probably  have  learned  the  fact.'^ 

The  contention  that  deceased  knew  that  O'Malley  was 
incompetent  and  careless,  and  therefore  assumed  any  risk 
in  that  regard,  was  also  a  question  for  the  jury,  and  we 
think  that  the  evidence  justifies  their  verdict.  The  only 
evidence  that  deceased  knew  of  the  carelessness  or  incom- 
petency of  O'Malley,  is  that,  between  one  and  two  hours 
before  the  accident  which  resulted  in  the  death  of  deceased, 
O'Malley  ran  his  car  over  the  railroad  crossing  without 
stopping  to  allow  the  conductor  (dejceased)  to  fiag  it  over, 
and  it  appears  that  then  the  deceased  started  toward  the 
front  of  the  car,  and  when  O'Malley  ran  the  car  onto  the 
crossing  he  started  back  again,  thus  plainly  indicating  by 
his  actions  that  deceased  expected  that  O'Malley  would 
stop  the  car  to  give  an  opportunity  to  deceased  to  fiag  it 
over  the  crossing,  if  it  was  safe  to  cross.  There  is  no  evi- 
dence that  deceased  ever  ran  on  a  car  with  O'Malley  before 
the  day  of  his  injur}%  or  that  he  knew  of  any  specific  acts 
of  carelessness  on  O'Malley's  part  beyond  this  one,  or  that 
he  knew  of  his  reputation  for  carelessness.  Neither  does  it 
appear  that  deceased  had  any  opportunity  of  seeing  any  of 
the  officials  of  the  company  to  whom  he  could  make  report 
of  this  one  instance  before  the  time  of  the  accident.  It 
could  not  be  reasonably  expected  or  required  that  deceased 
should  stop  his  car  in  the  midst  of  a  run  and  refuse  on  the 
instant  to  proceed  further  with  his  duties  at  the  peril  of 
assuming  the  risk  of  injury  by  reason  of  O'Malley's  care- 
lessness.   The  judgment  is  affirmed. 
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Elizabeth  Mackie^  Adm'x^  y.  Heywood  &  Morrill  Bat- 
tan  Co.    - 

1.  Trespassbrs— TVTio  Are  JVb^.— When  one  visits  the  place  of 
another  upon  an  errand  connected  with  the  joint  business  of  the  two,  it 
can  not  be  said  that  he  is  a  trespasser,  nor  that  he  is  there  without  invi- 
tation. 

2.  EJviDENCE— Of  Dccccwcd  Peraon's  Duties  and  Requirements  Thereof 
—  When  Admissible,— For  the  purpose  of  showing  or  tending  to  show 
tlie  reason  for  deceased^s  presence  where  he  was  injured,  evidence  as  to 
his  duties  and  the  requireuients  thereof  is  competent 

3.  Same— 0/  Verbal  Declarations  by  Injured  Person  to  Employer, 
Indicating  Necessity  of  His  Presence  Where  Injured,  Competent — Evi- 
dence of  a  verbal  declaration  made  by  a  deceased  person  to  his  employer 
the  day  prior  to  his  death,  by  which  he  indicated  the  necessity  of  a  call 
by  him  at  the  factorjr  on  the  day  of  the  injury,  is  competent 

Action  in  Case,  for  personal  injuries.  Appeal  from  the  Circuit  Court 
of  Cook  County;  the  Hon.  Abnbr  Smith,  Judge,  presiding.  Heard  in 
this  court  at  the  October  term,  1899.  Reversed  and  remanded.  Opin- 
ion filed  March  12,  1900. 

Appellant  brought  this  suit  against  appellee  to  recover 
damages  resulting,  as  was  alleged,  by  reason  of  negligence 
of  appellee,  through  which  negligence  the  death  of  appel- 
lant's intestate  was  caused. 

Appellant's  intestate  was  a  salesman,  who  was  engaged 
in  vending  a  compound  used  in  boilers  to  remove  scale. 
He  had  transacted  business  with  appellee  in  selling  to  it 
this  compound,  and  for  that  purpose  had  on  at  least  two 
occasions  visited  the  factory  of  appellee.  A  part  of  this 
factory  consisted  of  an  engine  room  and  boiler  room. 
Within  these  premises  and  near  the  southeast  corner  of  the 
boiler  room  was  an  open  catch  basin,  several  feet  deep, 
used  to  collect  the  drip  from  steam  pipes,  and  at  the  time 
in  question  filled  with  hot  water.  This  catch  basin  was 
usually  and  upon  the  occasion  in  question,  uncovered,  and 
it  so  overflowed  that  the  water,  from  it  spread  over  the 
cement  flooring  and  gave  to  it  the  appearance  of  a  shallow 
pool  of  water  collected  upon  the  floor  from  the  drippings 
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of  the  Steam  pipes.  .  The  barrel  containing  the  compound 
which  deceased  sold  to  appellee  was  kept  standing  within 
a  foot  of  this  catch  basin. 

The  evidence  shows  that  the  deceased  had  been  upon 
appellee's  premises  twice  prior  to  the  accident.  The  first 
time  was  several  weeks  before,  when  he  called  on  the 
engineer  in  the  engine  room  to  sell  his  compound,  and  was 
referred  to  the  superintendent,  who  bought  supplies.  The 
second  time  was  a  week  or  so  before  the  accident,  when  he 
a:^in  called  on  the  engineer  in  the  engine  room  and  talked 
with  him  about  the  operation  of  the  compound.  On  this 
occasion  the  engineer  conducteii  him  into  the  boiler  room 
to  the  barrel  of  compound,  which  was  standing  near  the, 
catch  basin  referred  to.  Whether  or  not  Mackie  saw  this 
catch  basin  at  that  time  or  whether  or  not  the  engineer 
called  his  attention  to  it,  does  not  appear,  as  the  engineer 
says  he  does  not  remember  all  the  details  of  the  conversa- 
tion that  day. 

On  the  morning  of  the  injurj'  Mackie  entered  the  appel- 
lee's premises  for  the  third  time.  He  first  accosted  a  team- 
ster, inquired  for  the  engineer,  and  was  directed  to  the 
engine  room,  which  he  was  seen  to  enter.  He  was  next 
seen  to  enter  the  boiler  room  alone.  As  he  came  in  he 
spoke  to  one  of  the  firemen,  Dolsky,  and  asked  him  if  he 
had  one  of  the  boilers  "  oflF."  meaning  out  of  service, -on 
that  morning.  Dolsky  replied  that  none  of  the  boilers 
were  "off"  and  told  him  that  the  engineer  was  in  the 
engine  room  and  that  the  first  fireman  was  on  top  of  the 
boilers.  Mackie  then  spoke  a  few  words  with  the  head 
fireman.  He  was  next  seen  by  Dolsky  in  the  catch  basin 
containing  the  hot  water,  was  helped  out  by  Dolsky  and 
was  sent  home,  where  he  died  from  scalds  thus  received. 

Upon  the  trial  the  court  directed  a  verdict  for  appellee. 

From  judgment  thereon  this  appeal  is  prosecuted. 

Francis  J.  Woolley,  attorney  for  appellant. 
KicH  &  LoEHR,  attorneys  for  appellee. 
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Mk.  Presiding  Justice  Sears  delivered  the  opinion  of 
the  court 

The  only  ground  upon  which  the  action  of  the  trial  court 
could  have  been  predicated  in  peremptorily  directing  a  ver-* 
diet  for  appellee,  is  that  appellant's  intestate  was  a  tres- 
passer upon  the  premises  of  appellee,  and  hence  that  appel- 
lee owed  to  him  no  duty  of  ordinary  care.  There  is  no 
other  ground  disclosed  upon  which  the  evidence  could  have 
been  properly  excluded  from  the  jury  and  a  verdict  directed. 

We  are  of  opinion  that  the  action  of  the  trial  court  was 
erroneous.  ^- 

It  is  clear  from  the  evidence  that  the  deceased  had  busi- 
ness relations  with  appellee;  that  he  had  visited  the  prem- 
ises in  question  before  the  time  of  the  injury  in  connection 
with  such  business,  and  it  is  fairly  inferable  from  the  evi- 
dence that  at  the  time  of  the  injury  his  vi^it  was  for  the 
purpose  of  the  same  business.  Therefore  the  jury  might 
properly  have  found  from  the  evidence  that  he  was  neither 
n  trespasser  nor  a  bare  licensee,  but  one  upon  the  premises 
by  invitation. 

When  one  visits  the  place  of  another  upon  an  errand  con- 
nected with  the  joint  business  of  the  two,  it  can  not  be  said 
that  he  is  a  trespasser,  nor  that  he  is  there  without  invita- 
tion. John  Spry  Lumber  Co.  v.  Duggan,  80  111  App.  394; 
affirmed  in  182  III.  218,  and  cases  there  cited;  Indermauer  v. 
Dames,  1  L.  R.  C.  P.  274;  McRickard  v.  Flint,  114  ^.  Y. 
222;  Gilbert  v.  Nagle,  118  Mass.  278;  Pel  ton  v.  Schmidt, 
104  Mich.  345. 

In  Indermauer  v.  Dames,  supra^  the  court  quotes  with 
approval  the  following  language,  referring  to  one  calling 
upon  an  errand  of  business : 

*  ♦  ♦  «  With  respect  to  such  a  visitor,  etc.,  we  con- 
sider it  settled  law  that  he,  using  reasonable  care  on  his 
own  part  for  his  own  safety,  is  entitled  to  expect  that  the 
occupier  shall  on  his  part  use  reasonable  care  to  pre- 
vent damage  from  unusual  danger,  which  he  knows,  or 
ought  to  know,  and  that,  when  there  is  evidence  of  neglect, 
the  question  whether  such  reasonable  care  has  been  taken 
by  notice,  lighting,  guarding  or  otherwise,  and   whether 
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there  was  such  contributory  negligence  in  the  suflFerer,  must 
be  determined  by  a  jury  as  a  matter  of  fact." 

Questions  are  raised  as  to  rulings  of  the  trial  court  upon 
admission  of  evidence. 

The  following  testimony  was  excluded  upon  objection  of 
appellee,  and  the  question  of  its  competency  may  again 
rise  upon  another  trial.     A  witness  deposed  : 

'*  It  was  one  of  Mr.  Mackie's  duties  to  make  examination 
of  boilers  when  they  were  open,  and  to  see  that  sufficient  of 
the  chemical  was  being  used  to  bring  about  satisfactory 
results,  and  that  it  was  applied  properly  and  only  in  suffi- 
cient quantities  as  would  accomplish  the  purpose  in  a  satis- 
factory manner." 

And  the  following  portion  of  the  deposition  of  the  same 
w^itness,  who  was  the  manager  of  the  company  in  whose 
employ  Mackie,  the  deceased,  was  at  the  time  of  the  injury, 
was  admitted  in  evidence. 

"  There  was  a  complaint  reported  by  Mr.  Mackie  as  com- 
ing from  some  one  in  charge  of  the  boilers  at  the  Heywood 
&  Morrill  Rattan  Company — I  think  the  engineer— that 
trisodium  phosphate  had  not  been  throwing  oflf  sufficient 
scale  to  satisfy  him;  that  Mr.  Mackie  had  ordered  the  dose 
increased,  and  that  he  had  an  appointment  to  inspect  the 
boilers,  one  or  all,  on  the  morning  of  the  day  on  which  he 
was  scalded.  Mackie  made  this  report  to  me  the  evening 
of  the  day  before  he  was  scalded.  This  report  was  made 
in  the  ordinary  course  and  routine  of  his  duties  in  our 
business.  Those  reports  were  not  unusual.  They  were 
made  by  all  the  salesmen,  every  day,  as  well  as  b}'^  Mr. 
Mackie.  With  reference  to  the  report  Mackie  made  to  me 
the  evening  before  he  was  fatally  scalded,  he  told  me  the 
evening  previous  to  his  being  scalded  that  he  had  an  appoint- 
ment with  the  engineer  of  the  Heywood  &  Morrill  Kattan 
Company  the  next  day  to  examine  the  boilers,  and  that  he 
was  going  to  keep  that  appointment.  He  said  the  appoint- 
ment was  made  verbally;  that  the  arrangement  for  the  day 
following  had  been  made  a  week  or  so  previous,  and  that 
he  had  seen  the  engineer  personally  and  made  these  arrange- 
ments. Mackie  reported  to  me  at  the  same  time  and  place 
that  the  Heywood  &  Morrill  Uattan  Company  had  com- 
plained of  the  chemical  not  removing  scale  fast  enough; 
that  the  engineer  had  made  this  complaint  tp  him." 
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We  are  of  opinion  that  the  first  item  was  competent  evi- 
dence. The  purpose  of  the  visit  of  deceased  to  appellee's 
factory  could  not  be  established  by  any  direct  evidence. 
The  superintendent  of  apjiellee,  with  whom  Mackie  dealt, 
was  also  deceased  at  the  time  of  the  trial. 

For  the  purpose  of  showing  or  tending  to  show  the 
reason  for  Mackie's  presence  at  the  factory,  the  evidence  as 
to  his  duties  and  the  requirements  thereof  was  competent. 
Galvin  v.  Mayor,  112  N.  Y.  223. 

Whether  it  was  competent  to  admit  the  second  item  of 
testimony  above  set  forth,  viz.,  the  declaration  of  Mackie 
made  to  his  employer  the  day  prior  to  the  injury,  b}'^  which 
he  indicated  the  necessity  of  a  call  by  him  at  the  factory  on 
the  day  of  the  injury,  is  another  question.  There  is  no 
decision  of  this  State  in  point,  so  far  as  we  are  aware.  But 
we  are  of  opinion  that  this,  too,  was  competent.  Best  on 
Evid.  (Chamberlayne's  Ed.).  Sec.  502;  Taylor  on  Evid.  (8th 
Ed.),  Sec.  697,  708;  2  Jones'  Law  of  Evid.,  Sec.  333;  Stapy)- 
ton  V.  Clough,  2  Ellis  &  B.  933;  ChaflFee  v.  U.  S.,  18  Wall. 
516;  Lossone  v.  B.  &  L.  R.  Co.,  66  N.  H.  345;  County  v. 
Ingalls,  16  la.  81. 

Mr.  Best  says : 

"In  both  classes,  viz.,  declarations  against  interest  and 
declarations  in  the  regular  course  of  business,  the  evidence 
commonly  appears  in  a  written  form,  and  it  has  even  been 
made  a  question  whether  this  is  not  essential  to  ,its  admissi- 
bility. Furdson  v.  Clagg,  M.  &  W.  572.  But  the  inclination 
of  the  authorities  is  rather  to  the  effect  that  verbal  declara- 
tions, answering  of  course  all  other  requisite  conditions,  are 
equally  receivable,  and  it  seems  difficult  to  establish  a  dis- 
tinction in  principle  between  the  cases,"  citing  Sussex  Peer- 
age Case,  11  CI.  &  F.  113. 

No  other  questions  are  presented.  For  error  in  peremp- 
torily directing  a  verdict,  the  judgment  is  reversed  and  the 
cause  remanded. 
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1.  Appellate  Court  Practice— W/i^re  No  Exceptions  Are  Taken.— 
Where  no  exception  is  taken  to  any  ruling  of  the  coui*t  at  the  trial,  the 
Appellate  Court  can  only  review  such  questions  as  are  saved  by  the 
motion  for  a  new  trial  and  an  exception  to  the  ruling  upon  it. 

2.  Consideration— rfc€  Question  of,  to  be  Raised  at  the  First  Oppor- 
tunity.— The  question  of  consideration  or  no  consideration  of  a  contract 
sued  upon  can  not  be  raised  for  the  first  time  in  the  Appellate  Court. 

3.  New  Trials — Cumulative  Testimony  Not  a  Sufficient  Cause  for 
Granting,— The  fact  that  mere  cumulative  testimony  may  be  had  upon 
another  trial  is  never  sufficient  ground  for  granting  a  new  trial,  espe- 
cially when  it  is  only  by  pure  conjecture  that  it  can  be  said  that  such 
additional  evidence,  if  had,  would  alter  the  verdict. 

4.  Verdicts— 27i£  One  Recorded  Controls.— Where  it  is  claimed  that 
the  jurors  sworn  to  try  the  cause  did  not  return  the,  verdict,  and  the 
point  is  based  upon  a  variance  of  names  appearing  upon  a  supposed 
paper  verdict,  signed  by  the  jurors,  from  those  appearing  in  the  recorded 
verdict,  and  the  paper  verdict  does  not  appear  in  the  bill  of  exceptions, 
the  recorded  verdict  controls. 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon.  Gbobqe 
W.  Brown,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1890.    Affirmed.     Opinion  filed  March  18,  1900. 

Phelps  &  Cleland,  attorneys  for  appellant. 

Eichard  W.  Robinson,  attorney  for  appellee. 

Objections  not  made  and  presented  below  can  not  be 
considered  in  the  Appellate  Court  for  the  first  time.  Buck- 
ingham V.  P.,  26  111.  App.  273;  C.  P.  &  St.  L.  Ey.  Co,  v. 
Lewis,  145  111.  79. 

Mr.  Presiding  Justice  Shepard  delivered  the  opinion  of 
the  court. 

No  exception  was  taken  to  any  ruling  of  the  court  at  the 
trial,  and  we  are  therefore  at  liberty  to  review  only  such 
questions  as  were  saved  by  the  motion  for  a  new  trial  and 
an  exception  to  the  overruling  thereof. 

The  suit  was  begun  before  a  justice  of  the  peace,  and 
there  being  no  pleadings  we  can  only  gather  from  the  evi- 
dence what  the  issues  were  that  were  tried. 
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The  real  controversy  between  the  parties  is  whether  or 
not  appellant  agreed  with  the  appellee  to  pay  back  to  him 
the  sum  of  $160  which  he  had  paid,  and  which  was  indorsed 
upon  a  certain  $1,000  note,  made  by  him  and  given  up  to 
him — the  conditions  under  which  it  was  given  having 
ceased. 

The  verdict  of  the  jury  in  appellee's  favor  was  tanta- 
mount to  a  finding  by  them,  upon  the  evidence,  that  appel- 
lant agreed  to  pay  back  the  $160  so  paid  by  appellee. 

But  it  is  urged  that  there  was  no  consideration  for  the 
agreement,  or  promise,  to  pay  back  the  $160;  that  if 
appellant  did  so  agree  it  was  a  mere  nudum  pactum^  there 
being  neither  benefit  to  the  promisor  nor  detriment  to  the 
promisee,  which  might  stand  as  a  consideration  for  the 
promise. 

It  does  not  appear  that  this  question  was  ever  raised  in 
the  court  below,  and  we  might  dismiss  its  consideration  for 
that  reason.  But  we  think  a  complete  answer  to  it  may  be 
found  in  the  circumstance  that  the  relinquishment  by  appel- 
lee of  his  right  to  receive  the  shares  of  stock  for  the  pur- 
chase of  which  by  him  the  $1,000  note  was  given,  constituted 
a  suflBcient  consideration  for  the  promise.  The  stock  was 
not  to  be  transferred  to  appellee  until  one  year  after  the 
note  was  given  and  should  be  paid,  and  appellee  having 
paid  the  $160  on  account  of  the  purchase  represented  by  the 
note,  his  relinquishment  of  right  to  receive  any  of  the  stock 
was  all  the  consideration  necessary  to  support  a  promise  to 
pay  back  to  him  what  he  had  paid  on  account  of  its  pur- 
chase. 

Although  we  do  not  observe  from  the  abstract  that  there 
was  any  such  express  relinquishment  made  by  appellee,  such 
is,  by  inference,  the  clear  effect  of  the  transaction  as  shown 
by  the  evidence. 

It  is  next  claimed  that  appellant  was  entitled  to  a  new 
trial  in  order  that  he  might  be  able  to  produce  on  such  trial 
an  absent  witness  whose  affidavit  was  presented  and  read 
on  the  hearing  of  the  motion  for  a  new  trial. 

If  testimony  of  the  absent  witness  to  the  precise  facts 
stated  in  his  affidavit  were  to  be  had,  it  would  amount  only 
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to  a  corroboration  of  the  testimony  of  appellant  in  denial 
of  a  conversation  between  appellant  and  a  witness  who  tes- 
tified for  appellee.  The  fact  that  mere  cumulative  testimony 
may  be  had  upon  another  trial  is  never  sufficient  ground 
for  granting  a  new  trial.  C,  B.  &  Q.  E.  R.  Co.  v.  Sullivan, 
21  111.  App.  580. 

The  testimony  would  be  far  from  decisive  of  the  case 
under  the  other  evidence.  It  is  only  by  pure  conjecture 
that  it  can  be  said  that  such  additional  evidence,  if  had, 
would  alter  the  verdict. 

If  there  were  any  errors  concerning  the  admission  or  re- 
jection of  evidence,  there  was  no  exception  to  the  ruling  of 
the  court  in  such  regard,  and  the  same  applies  to  the  limit 
of  time  placed  for  argument  to  the  jury. 

The  remaining  assigned  error  of  which  we  can  take 
notice,  is  that  the  jurors  sworn  to  try  the  cause  did  not  re- 
turn the  verdict.  This  point  is  based  upon  a  variance  of 
names  appearing  upon  a  supposed,  paper  verdict  signed  by 
the  jurors,  from  those  appearing  in  the  recorded  verdict. 

The  paper  verdict  referred  to  does  not  appear  in  the  bill 
of  exceptions,  and  though  appearing  in  the  record  proper, 
that  is  certified  to  by  the  clerk,  it  has  no  place  there,  and 
can  not  be  looked  at  by  us  for  any  purpose  involved  at  this 
time.  The  recorded  verdict  controls.  Goldstein  v.  Rey- 
nolds, 86  111.  App.  390. 

Nothing  remains  for  us  but  to  affirm  the  judgment,  which 
is  done  accordingly.    Affirmed. 


Chicago  Title  and  Trust  Co.^  Receiver  of  the  Globe 
Savings  Bauk^  v.  Household  Guest  Co. 

1.  Banks  and  Banking— Presumpftorw  as  to  Knowledge  of  Insolv- 
«rM?y.— Where  a  bank,  within  an  hour  after  a  deposit  was  made,  closed 
its  doors,  and  its  officers  concluded  within  twenty-four  hours,  that  it 
was  impossible  to  realise  on  the  remaining  assets  an  amount  sufficient 
to  meet  liabilities  and  enable  the  bank  to  continue  business,  the  fact 
of  failure  to  resume  business  the  next  business  day  tendn  to  show  insolv- 
ency, and  of  this  the  bank  is  presumed  to  have  had  knowledge. 
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2.  SAM&^Special  Deposits* — Where  a  party  deposited  four  checks, 
with  other  checks,  postal  orders  and  currency,  with  a  bank  during  its 
last  business  day,  and  the  checks  were  not  mingled  with  the  general 
funds  of  tiie  bank  as  was  the  rest  of  the  deposit,  but  came  into  the  hands 
of,  and  were  collected  by  the  receiver,  it  teas  held  that  the  checks  hav- 
ing been  received  and  held  as  a  separate  deposit,  and  not  collected  by 
the  bank  before  its  failure,  nor  the  proceeds  thereof  merged  with  the 
other  assets  so  as  not  to  be  capable  of  identification,  the  depositor  was 
entitled  to  the  proceeds. 

3.  iNSOLTBNGfT — Defined.  — Insolvency  has  been  held  to  mean  a  present 
inability  to  pay  debts  as  they  become  due  in  the  ordinary  course  of  busi- 
ness, but  it  does  not  follow  that  a  man  is  not  insolvent  because  he  may 
ultiuiately  have  a  surplus  uik>n  the  winding  up  of  his  affairs. 

4.  Fraud — Wliat  is  Evidence  of  an  Intent  to  ZV/raiid.— Under  the 
statute  (R  S.  Chap.  88,  Sec.  25a)  the  receipt  of  a  deposit  by  a  bank  officer 
when  the  bank  is  insolvent  is  prima  facie  evidence  of  intent  to  defraud. 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon.  Mitrrat  F. 
TcLBT,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at  the 
March  term,  1899.    Affirmed.    Opinion  filed  March  18,  -1900. 

Statement. — Appellee  filed  its  intervening  petition  in  the 
Circuit  Court,  in  proceedings  there  pending  for  the  dissolu- 
tion and  winding  up  of  the  Globe  Savings  Bank,  and  seeks 
to  recover  from  the  receiver  of  said  bank  the  proceeds  of 
four  checks,  which,  with  other  checks,  postal  orders  and 
currency,  appellee  deposited  with  said  bank  Saturday,  April 
3,  1897,  the  last  business  day  preceding  the  failure.  On 
that  day  the  bank  closed  its  doors  at  twelve  o'clock.  The 
appointment  of  the  receiver  was  made  Monday  morning, 
April  6th. 

The  petition  alleges  the  insolvency  of  the  bank  at  the 
time  such  deposit  was  made;  that  the  fact  of  insolvency 
was  fraudulently  concealed;  that  the  bank  owed  appellee 
at  that  time  more  than  one  thousand  dollars;  that  when  the 
bank  received  the  deposit  its  officers  knew  it  to  be  insolvent, 
and  that  failure  and  suspension  were  impending,  and  that 
said  checks  were  not  collected  by  the  bank  but  came  into 
the  hands  of,  and  were  collected  by,  the  receiver. 

The  checks  in  controversy  came  into  the  hands  of  the 
receiver  in  the  condition  in  which  they  were  deposited. 
The  account  of  appellee  was  a  commercial  deposit  account, 
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subject  to  be  drawn  against.  Deposits  as  made  were 
entered  in  a  pass  book,  which  was  furnished  by  the  bank, 
and  contained  the  following  printed  matter  upon  the  out- 
side of  its  cover : 

"Checks  on  this  bank  will  be  credited  conditionally.  If 
not  found  good  at  the  close  of  business  they  will  be  charged 
back  to  depositors,  and  the  latter  notified  of  the  fact.  Checks 
on  other  city  banks  will  be  carried  over  for  presentation 
through  the  clearing  house  on  the  following  day.  This  bank 
in  receiving  checks  or  drafts  on  depo.sit  for  collection,  acts 
only  as  your  agent,  and  beyond  carefulness  in  selecting 
agents  at  other  points  and  in  forwarding  to  them,  assumes 
no  responsibility  as  to  indorsements." 

The  master  found  that  the  four  checks  in  question  were 
not  commingled  with  the  general  funds  of  the  bank  as  was 
the  rest  of  the  deposit  made  at  the  same  time,  and  did  not 
bacome,  therefore,  a  part  and  parcel  of  its  general  assets, 
and  held  that  as  they  were  collected  by  the  receiver,  appel- 
lee was  entitled  to  have  the  proceeds  of  such  collection  paid 
over.  The  Circuit  Court  sustained  the  finding  and  recom- 
mendation of  the  master. 

Henry  W.  MAOEEand  Max  Pam,  attorneys  for  appellant. 

Hatnes.  &  Peale,  attorneys  for  appellee. 

Mr.  Justice  Freeman  delivered  the  opinion  of  the  court. 

It  is  contended  by  appellant  that  the  proof  does  not  sus- 
tain the  finding  that  the  bank  in  receiving  this  deposit  com- 
mitted fraud  in  law. 

The  master  finds  that  the  officers  of  the  bank  believed  at 
the  time  this  deposit  was  made  that  sufficient  money  could 
be  raised  with  which  to  meet  the  needs  of  the  bank  for  con- 
tinuing its  business,  b}'  borrowing  from  other  banks  and 
realizing  upon  securities.  This  may  be  true,  and  still  not 
justify  such  officers  in  taking  chances  with  other  people's 
money,  resulting  in  the  commission  of  a  legal  fraud.  There 
is  evidence  amply  sufficient  to  indicate  that  whatever  the 
officers  may  have  chosen  to  believe  they  had  reason  to  know 
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that  the  concern  was  not  solvent.  The  cashier  knew  that 
the  auditor  of  public  accounts  had  ordered  an  assessment 
upon  stockholders  to  make  good  the  impaired  capital,  and 
that  a  large  number  of  stockholders  had  refused  to  pay  such 
assessment.  Within  an  hour  after  the  deposit,  the  bank 
closed  its  doors  not  to  be  reopened,  and  its  officers  concluded, 
within  twenty-rfour  hours  at  least,  that  it  was  impossible  to 
realize  on  the  remaining ussets  an  amount  sufficient  to  meet 
liabilities  and  enable  the  bank  to  continue  business.  The 
fact  of  failure  to  resume  business  the  next  business  day  after 
receipt  of  the  deposit,  tends  to  show  insolvency,  and  of  this 
the  bank  is  presumed  to  have  had  knowledge.  Meadow- 
craft  V.  The  People,  163  111.  56  (69).  Insolvency  has  been 
held  to  mean  a  present  inability  to  pay  debts  as  they  become 
due  in  the  ordinary  course  of  business.  Thompson  v. 
Thompson,  4  Cush.  127;  Herrick  v.  Borst,  4  Hill.  (N.  Y.) 
652;  Century  Die,  title.  Insolvency.  It  does  not  follow 
that  a  man  is  not  insolvent  because  he  may  ultimately  have 
a  surplus  upon  the  winding  up  of  his  affairs.  On  the  other 
hand,  if  it  can  bo  reasonably  found  that  he  can,  by  proper 
use  of  his  means,  promptly  recover  from  a  merely  temporary 
embarrassment  caused  by  some  unforeseen  contingency,  and 
carry  on  his  business  and  meet  his  engagements  ib  the  ordi- 
nary course,  he  ought  not  to  be  deemed  insolvent,  because 
he  temporarily  failed  to  meet  his  obligations.  In  the  present 
case  the  presumption  of  insolvency  is  not  rebutted  by  the 
evidence  introduced  for  that  purpose.  No  sufficient  facts 
are  in  evidence  to  justify  the  formation  of  an  opinion  as  to 
whether  there  can  be  enough  realized  from  the  assets,  even 
ultimately,  tomeet  the  liabilities.  The  receipt  of  the  deposit 
was  by  the  stsitnte  prima  facie  evidence  of  intent  to  defraud. 
Rev.  Stat.,  Chap.  38,  25a.  The  fact  that  in  the  then  con- 
dition of  the  bank's  affairs,  a  part  of  the  deposit  was  actu- 
ally commingled  with  the  general  funds,  instead  of  being 
kept  separate  and  apart  therefrom,  tends  to  support  the 
prirrui  facie  intent.  As  was  said  in  American  T.  &  S.  Bank 
v.  The  Gue<ler  &  Paeschke  Mfg.  Co.,  150  111.  336  (341), 
"  the  legal  proof  of  a  fraud  both  intended  and  consummated 
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must  be  deemed,  for  all  the  purposes  of  this  proceeding,  to 
be  conclusive."  The  checks  in  controversy  must  be  deemed 
to  have  come  fraudulently  into  the  possession  of  the  bank, 
the  title  remaining  with  the  depositor,  and  the  receiver, 
finding  them  separate  from  the  bank's  assets,  was  not 
entitled  to  retain  or  collect  them  and  hold  the  proceeds. 

The  master  found  that  the  said  checks  were  not  commin- 
gled with  the  general  funds  of  the  bank,  as  were  other  parts 
of  the  same  deposit,  "  but  were  simply  retained." 

This  was  in  accordance  with  the  custom  of  the  bank  as 
stated  upon  the  pass-book.  Notice  is  there  given  that 
''  checks  on  other  city  banks  will  be  carried  over  for  presen- 
tation through  the  clearing  house  the  following  day."  The 
depositor  was  told  that  such  checks  would  not  even  be  cred- 
ited conditionally,  as  was  done  with  checks  upon  the  bank 
itself  drawn  by  its  own  depositors. 

The  checks  were  still  the  property  of  the  petitioner,  when 
they  passed  into  the  hands  of  the  receiver.  Th^  money 
which  they  represented  had  not  become  a  part  or  parcel  of 
the  general  assets  of  the  bank. 

"  When  the  deposit  has  been  kept  separate  and  not  fully 
received  before  insolvency,  the  depositor  may  claim  it." 
Am.  Ex.  Bank  v.  Mining  Co.,  165  111.  103  (113).  The  pro- 
ceeds  became  a%trust  fund  in  the  hands  of  the  receiver, 
capable  of  complete  identification. 

The  checks  in  dispute  having  been  received  and  held  as 
a  separate  deposit,  and  not  collected  by  the  bank  before  its 
failure,  nor  the  proceeds  thereof  mergred  with  the  other 
assets  so  as  not  to  be  capable  of  identification,  appellee  is 
entitled  to  the  relief  granted,  and  the  judgment  of  the  Cir- 
cuit Court  will  be  affirmed. 
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City  of  Chicago  v.  John  Jackson. 

1.  Damages — What  is  Not  a  Proper  Element  in  ^«»es«tng.— Evi- 
dence tending  to  show  what  the  extent  of  tratfic  was  npon  one  side  of  a 
street  compared  to  the  traffic  on  the  other  sidewalk,  and  to  show  that 
by  reason  of  the  change  in  tlie  grade,  traffic  liad  been  diverted  from  the 
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east  to  the  west  side  of  the  street,  is  not  competent  to  show  such  tempo- 
rary diversion  of  traffic  as  an  element  proper  for  the  jury  to  consider  in 
assessing  damages. 

2.  Same— -^rictencc  Presenting  an  Element  Which  the  Jury  Can  Not 
Consider  in  Assessing  Danmges.^Evidence  as  to  the  number  of  trains 
which  stopped  at  a  station  near  the  property  in  question  before  and 
after  the  change  of  grade,  is  error,  as  presenting  an  element  which  the 
jury  could  not  properly  consider  in  aasessing  damages. 

3.  Same — Effect  of  Change  of  Grade  in  Making  Connection  with 
City  Sewer, — There  is  no  error  in  admitting  evidence  as  to  the  location 
of  the  city  sewer  and  the  difficulty  which  would  result  from  the  change 
of  grade  in  connecting  a  basement  in  any  building  upon  plaintifTs  lot 
with  such  sewer. 

4.  Same — Evidence  as  to  the  Number  of  Tenants  in  a  Building  Op" 
posite  to  the  Property  in  Question,— Evidence  as  to  the  number  of  ten- 
ants in  a  building  opposite  to  the  plaintifiTs  property  is  not  proper  as  a 
measurement  of  the  damage  to  plaintifiTs  property. 

5.  JuDQUEST—When  it  Will  Not  be  Reversed  for  Errors  in  Proced- 
ure,— Where  substantial  justice  has  been  accomplished  through  the 
trial,  and  where  it  seems  obvious  that  no'decision  more  favorable  to  the 
defendant  would  result  from  another  trial,  it  is  not  necessary,  nor  is  it 
proper,  that  the  judgment  should  be  reversed  because  of  the  errors  in 
procedure  indicated  in  this  caa& 

Action  in  Case,  for  damages  from  change  of  street  grade.  Appeal 
from  the  Superior  Court  of  Cook  County;  the  Hon.  Marcus  Kav- 
ANAQH,  Judge,  presiding.  Heard  in  this  court  at  the  October  term,  1899. 
Affirmed.    Opinion  filed  March  12,  1900. 

Statement. — The  appellant,  the  city  of  Chicago,  passed 
an  ordinance  requiring  the  Chicago  &  Northwestern  Rail- 
way Company  to  elevate  its  tracks  and  right  of  way  within 
the  limits  of  said  city,  and  in  connection  therewith,  and  as 
part  of  the  work,  to  construct  subways  under  the  railroad 
tracks  at  certain  intersecting  streets.  One  of  these  sub- 
ways was  part  of  West  Fortieth  street,  upon  which,  street 
property  of  appellee  was  located.  By  the  construction  of 
the  subway  under  the  right  of  way  of  the  railroad  com- 
pany, the  street,  of  which  the  subway  was  part,  was  low- 
ered in  front  of  the  property  of  appellee.  Previous  to  this 
lowering  of  the  street  it  had  been  so  that  the  sidewalk  and 
street  were  practically  at  grade  with  the  lot  of  appellee, 
and  the  building  upon  appellee's  lot,  which  was  a  two-story 
brick  store  building,  had  its  store  floor  one  step  only  above 
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the  level  of  the  sidewalk.  After  the  lowering  of  the  street 
the  grade  of  the  street  in  front  of  appellee's  property  was 
eight  feet  below  the  level  of  the  store,  and  the  sidewalk  in 
front  of  the  building  was  lowered  about  four  feet;  so  that 
after  the  improvement,  the  sidewalk  was  four  feet  above 
the  roadway  of  the  street,  and  the  store  floor  of  appellee's 
building  was  four  feet  above  the  sidewalk  and  eight  feet 
above  the  roadway  of  the  street.  The  city  constructed  a 
series  of  seven  steps  from  the  strS&t  to  the  sidewalk,  and 
appellee  constructed  another  series  of  seven  steps  from  the 
sidewalk  to  the  store  floor  of  his  building. 

This  suit  was  brought  by  appellee  as  an  action  on  the 
case  to  recover  from  appellant  the  damages  thus  caused  to 
his  property  by  the  lowering  of  the  street  and  sidewalk. 
The  jury  returned  a  verdict  for  appellee  and  assessed  his 
damages  at  $2,000.  From  judgment  upon  that  verdict  this 
appeal  is  prosecuted. 

Charles  M.  Walker,  corporation  counsel,  and  Thomas  J. 
Sutherland,  attorneys  for  appellant. 

The  only  damage  to  be  arrived  at  in  this  case  is  the  dif- 
ference between  the  value  of  the  plaintiff's  property  just 
before  the  closing  of  the  street  and  that  immediately  after 
the  closing.  C,  M.  &  St.  P.  R.  R.  Co.  v.  Hall,  90  111.  42; 
Met.  West  Side  Elev.  R.  R.  Co.  v.  Stickney,  150  111.  362; 
Wabash,  St.  L.  &  Pac.  Ry.  Co.  v.  McDougall,  126  111.  Ill; 
Osgood  V.  City,  154  111.  198. 

Loss  of  business,  in  fixing  market  value  and  injury  by  a 
public  improvement,  can  not  be  shown,  either  as  to  the  prop- 
erty in  question  nor  as  to  neighboring  property.  111.  Cent. 
R.  R.  Co.  V.  Lostant,  167  111.  85;  J.  &  S.  £.  Ry.  Co.  v.  Walsh, 
106  111.  253;  Chicago  &  Pac.  R.  R.  Co.  v.  Francis,  70  111. 
238;  Braun  v.  Met.  West  Side  El.  R.  R.  Co.,  166  111.  437. 

Hamlin  &  Boyden,  attorneys  for  appellee. 

Damages  caused  to  real  estate  by  extraordinary  changes 
in  the  grade  of  a  public  highway  are  recoverable  since  the 
adoption  of  the  present  constitution.      Rigney  v.  Chicago, 
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102  111.  64;  Brereton  v.  City  of  Pekin,  67  111.  477;  Shaw- 
neetowa  v.  Mason,  82  111.  337;  Cram  v.  Chicago,  80  111. 
App.  350;  Marshall  v.  Chicago,  77  111.  App.  351;  Springer 
V.  Chicago,  135  111.  552;  Osgood  v.  Chicago,  164  111.  194; 
Elevated  Ry.  v.  Stickney,  150  111.  362. 

When  the  owner  is  deprived  of  the  legitimate  use  of  his 
property,  or  its  value  is  impaired  by  the  act  of  the  city,  he 
may  recover.  1  Chitty  on  Pleading,  254;  People  v.  Lane,  36 
IlL  App.  649;  Insurance  Co.  v.  Bank,  61  IlL  482,  485; 
Shawneetovvn  v.  Mason,  82  111.  337. 

Mr.  PfiEsiDiNa  Justice  Sears  delivered  the  opinion  of  the 
court. 

The  only  errors  assigned  which  are  argued  by  counsel  for 
appellant  in  their  briefs,  relate  to  ruling  of  the  trial  court 
in  admitting  or  excluding  evidence  and  the  refusing  of  one 
and  the  giving  of  one  of  the  instructions. 

Evidence  was  admitted  tending  to  show  what  the  extent 
of  traffic  was  upon  the  east  sidewalk  of  West  Fortieth  street 
compared  to  the  traffic  on  the  west  sidewalk,  and  to  show 
that  by  reason  of  the  change  in  the  grade,  traffic  had  been 
diverted  from  the  east  to  the  west  side  of  the  street.  This 
testimony  could  only  be  proper  in  so  far  as  it  was  of  neces- 
sity brought  out  in  discovering  the  elements  upon  which 
the  experts  based  their  opinions.  It  was  not  competent  to 
show  such  temporary  diversion  of  traffic  as  an  element 
proper  for  the  jury  to  consider  in  assessing  damages.  Hoh- 
raann  v.  City,  14(/  111.  226. 

And  so  far  as  its  admission  may  be  said  to  have  been  for 
that  purpose,  it  was  error.  It  was  sought  to  cure  the  error 
indicated  by  an  instruction  given  to  the  jury  by  the  court, 
by  which  they  were  informed  that  the  evidence  as  to  traffic 
could  only  be  considered  for  the  purpose  of  arriving  at  a 
conclusion  as  to  whether  access  to  the  premises  of  appellee 
had  been  interfered  with  by  the  change  of  grade.  This 
is  the  instruction,  the  giving  of  which  constitutes  one  of  the 
errors  assigned  and  argued.  We  are  of  opinion  that  the 
instruction  failed  to  cure  the  error.     The  matter  of  the 
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physical  condition  of  the  street  and  sidewalk,  and  lot  and 
building,  were  all  capable  of  direct  and  certain  proof,  with- 
out resort  to  proof  dependent  upon  the  action  of  the 
traveling  public. 

Whether  access  was  in  fact  out  oflf  or  impeded  could  be 
determined  by  a  showing  of  the  physical  condition  through 
witnesses,  and  by  the  view  of  the  premises  which  was  had 
by  the  jury,  without  looking  to  the  actions  of  persons  pass- 
ing upon  the  street  and  attempting  to  analyze  their  motives 
for  taking  the  one  sidewalk  or  the  other. 

Another  error  complained  of  was  the  admitting  of  evi- 
dence as  to  the  number  of  trains  which  stopped  at  the  sta- 
tion at  West  Fortieth  street,  near  the  property  in  question, 
before  and  after  the  change  of  grade.  This  presented  an 
element  which  the  jury  could  not  properly  consider  in 
assessing  appellee's  damages.  Kotz  v.  City  of  Chicago  et 
al.,  70  111.  App.  284. 

We  are  of  opinion  that  there  was  no  error  in  admitting 
evidence  as  to  the  question  of  the  city  sewer  and  the  dif- 
ficulty which  would  result  from  the  change  of  grade  in  con- 
necting a  basement  in  any  building  upon  appellee^s  lot  with 
such  sewer.  It  is  difficult  to  see  why  this  element  of  dam- 
age was  not  one  proper  for  consideration. 

We  do  not  regard  the  ruling  of  the  court  as  an  abuse  of 
discretion  when  it  limited  the  experts  to  testifying  to  the 
effect  of  general  depreciation  in  value  of  near  by  property. 

The  court  was  not  bound  to  let  the  witness  travel  over 
the  entire  cit}''  in  giving  estimates  as  to  such  depreciation. 
Some  limitation  was  proper.  The  degree  of  the  limitation 
was  a  matter  largely  of  discretion.  We  do  not  think  the 
discretion  was  abused  when  the  court  confined  the  expert 
to  a  territory  of  three  blocks  about  the  property  in  question. 

Counsel  for  appellee  were  permitted,  over  objection,  to 
cross-examine  one  expert  as  to  his  knowledge  of  the  num- 
ber of  tenants  in  a  building  opposite  to  the  property  of 
appellee.  It  was  not  proper  as  a  measurement  of  the  dam- 
age to  appellee's  property.  M.  W.  S.  E.  R.  R.  Co.  v.  White, 
166  111.  375. 
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It  is  complained  that  the  court  erred  in  excluding  testi- 
mony of  one  witness  as  to  the  general  effect  of  the  improve- 
ment upon  other  property.  But  the  witness  was  permitted 
to  testify  that  the  eflfect  had  been  beneficial. 

There  was  no  error  in  refusing  to  instruct  the  jury  to  find 
for  the  defendant. 

These  are  the  only  complaints  made  as  to  matters  of 
procedure. 

The  only  remaining  question  to  be  considered  is  as  to 
whether  the  errors  above  indicated  are  such  as  should  lead 
us  to  reverse  the  judgment  and  remand  the  cause  for  another 
trial.    We  are  of  opinion  that  they  are  not. 

It  is  beyond  dispute  that  appellee's  property  has  been  put 
to  a  disadvantage  and  damaged  by  having  the  sidewalk  and 
street  in  front  of  it  lowered,  the  one  to  the  extent  of  four 
feet  and  the  other  to  the  extent  of  eight  feet.  No  amount 
of  expert  evidence  would  be  likelj'  to  ever  convince  any 
jury  that  this  did  not  eflfect  a  damage  to  the  property.  The 
witnesses  who  testify  to  values  and  extent  of  injury,  do  not 
diflFer  widely,  except  in  the  case  of  those  who  testify  that 
there  was  no  damage.  Coe  testified  to  damages  amounting 
to  $3,500;  Bogue  estimated  the  damage  at  from  $3,500  to 
$1,000;  Snyder  at  $3,400;  and  Gushing  at  $4,000.  The 
witnesses  who  testified  simply  to  the  cost  of  adjusting  the 
building  to  the  new  grade  of  the  street,  fixed  the  cost  at 
different  sums;  Marble  at  $2,539.86,  Ilolman  at  $2,543,  and 
Cook  at  $2,529.35.  Mace,  a  witness  called  by  the  city, 
testified  as  follows : 

"  Q.  Mr.  Mace,  in  your  judgment  would  it  be  the  best 
thing  for  Jackson  to  lower  his  building  lower  than  the  side- 
walk down  to  the  street  level  2" 

"  A.  Well,  I  certainly  would  like  it,  if  I  owned  it,  that 
way,  similar  to  across  the  street." 

This  witness  testified  that  to  lower  the  building  to  the 
sidewalk  level  only  would  not  be  ''  a  feasible  changing  of 
the  building,"  and  that  to  lower  it  to  the  street  level,  four 
feet  below  the  sidewalk,  which  was  the  only  feasible  adjust- 
ment to  the  new  conditions,  would  cost  $2,080.40. 

We  think  it  apparent  from  all  the  evidence  that  the  prop- 
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erty  of  appellee  has  been  damaged,  and  that  the  verdict 
assessing  that  damage  at  $2,000  was  a  fair  and  just  ascer- 
tainment. Where  substantial  justice  has  thus  been  accom- 
plished through  the  trial,  and  where  it  seems  obvious  that 
no  decision  more  favorable  to  the  appellant  would  result 
from  another  trial,  it  is  not  necessary,  nor  is  it  proper,  that 
the  judgment  should  be  reversed  because  of  the  errors  in 
procedure  above  indicated.  Newkirk  v.  Cone,  18  111.  449; 
Dishon  v.  Schorr,  19  111.  59;  Schwartz  v.  Schwartz,  26  111. 
81;  H.  E.  F.  &  M.  Ins.  Co.  v.  Wetmore,  32111.  221;  The 
Penn.  Co.  v.  Stoelke,  104  III.  201;  The  L.  C.  &  M.  Ass'n  v. 
Zerwick,  77  111.  App.  491;  I.  &  I.  S.  Ey.  Co.  v.  Wilson,  Id. 
008. 
The  judgment  is  therefore  affirmed. 


Olof  Tider^  for  use  of>  etc.>  ?•  Edmund  Ferguson. 

1.  Waiver— 0/  the  Essence  of  Time  in  a  Contract^Forfeiture,— 
Where  the  conduct  of  the  defendant  in  receiving  past  due  payments, 
and  in  communications  to  the  plaintiff,  written  and  oral,  made  by  his 
agents,  was  such  as  necessarily  to  induce  in  the  mind  of  the  plaintiff  the 
conviction  that  the  provision  in  the  contracts  making  time  of  their 
essence,  would  not  be  insisted  on,  such  a  provision  is  temporarily 
waived,  and  reasonable  notice  must  be  given  of  an  intention  to  resort  to 
tlie  strict  terms  of  the  contracts  before  a  forfeiture  can  be  declared. 

2.  Same— Fold  Declaration  of  Forfeiture. — ^Where  strict  compliance 
with  the  terms  of  a  contract  as  to  times  of  payment  has  been  waived, 
and  no  notice  has  been  given  of  an  intention  to  enforce  these  terms, 
attempted  declarations  of  forfeitures  are  void  and  of  no  effect  upon 
the  rights  of  the  parties. 

8.  FoRFErruRE— What  is  Not  Sufficient  as  a  Declaration  o/.— Where 
strict  compliance  with  the  terms  of  a  contract  as  to  times  of  payment 
has  been  waived,  a  notice  that  *'  unless  you  wish  us  to  declare  the 
contract  forfeited,  kindly  call  iipmediately,**  is  not  sufficient,  it  being 
a  mere  suggestion  of  a  possibility.  The  provisions  as  to  time  having 
been  waived,  a  definite  and  specific  notice  is  necessary. 

4.  Rescission  op  Contracts— PT/i^n  by  Mutual  Assent,— It  either 
party,  without  right,  claims  to  rescind  a  contract,  the  otlier  party  need 
not  object,  and  if  he  permits  il  to  be  rescinded,  it  will  be  by  mutual 
assent 
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5.  SAMK^When  Neither  Party  Can  Base  Claim  upon  Contract—* 
Where  each  party  has  consented  to  a  recission  of  a  contract,  neither 
can  base  a  claim  on  it 

6.  SAUM^When  Vendee  May  Recover  BacJe  Money,— A  vendee  of  land 
may  recover  back  money  paid  on  his  contract  when  the  contract  haa 
been  rescinded  bj  the  mutual  consent  and  agreement  of  the  parties. 

Assanpsit,  for  money  paid.  Appeal  from  the  Superior  Court  of  Cook 
County;  the  Hon.  Samuel  O.  Stouqh,  Judge,  presiding.  Heard  in  this 
court  at  the  October  term«  1899.  Reversed  and  remanded.  Opinion 
filed  March  26, 1900. 

Statement. — Appellant  was  plaintiff  and  appellee  defend- 
ant in  the  trial  court.  Plaintiff  brought  two  suits,  each 
being  for  the  recovery  of  money  paid  by  plaintiff  to  defend- 
ant on  a  contract  of  sale  by  the  defendant  of  certain  lots  of 
land.  The  suits  were,  by  agreement  of  the  parties,  consoli- 
dated for  trial,  and  were  tried  by  the  court  without  a  jury,  a 
jury  being  waived.  The  court  found  the  issues  and  rendered 
judgment  for  the  defendant.    The  contracts  are  as  follows : 

"Chicago,  Illinois,  August  18th,  1894. 

"  The  foUowin;^  described  real  estate,  to  wit:  Lots  (25) 
twenty-five  and  tliir^-one  (31),  in  block  (7)  of  Cly bourn 
avenue  addition  to  Lake  View  and  Chicago,  in  section 
thirty  (30),  township  forty  (40)  north,  range  fourteen  (14) 
east  of  the  third  P  M.,  in  Cook  county,  Illinois,  is  this  day 
bargained  and  sold  to  Olof  Vider,  509  Ogden  Building,  Chi- 
cago, Illinois,  for  the  principal  sura  of  seventeen  thousand 
two  hundred  and  fifty  ($17,250)  dollars,  to  be  paid  as  fol- 
lows, to  wit:  Seventeen  hundred  and  twenty-five  ($1,725) 
dollars  cash,  the  receipt  whereof  is  hereby  acknowledged. 

'*  Thirty-one  hundred  and  five  ($3,105)  dollars,  August 
IS,  1895. 

"Thirty-one  hundred  and  five  ($3,105)  dollars,  August 
18,  1896. 

"Thirty-one  hundred  and  five  ($3,105)  dollars,  August 
18, 1897. 

"Thirty-one  hundred  and  five  ($3,105)  dollars,  August 
18,  1898. 

"Thirty-one  hundred  and  five  ($3,105)  dollars,  August 
18,  1899. 

"  With  interest  at  the  rate  of  six  per  cent  per  annum, 
payable  semi-annually. 

"  Purchaser  is  to  pay  the  taxes  and  specifd  assessments 
for  the  year  1894,  and  thereafter. 
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"  On  the  payment  of  thirty -one  hundred  and  five  ($8,105) 
dollars,  August  18,  1895,  as  above  specified,  at  the  office  of 
Albert  O.  Bosworth,  in  Chicago,  Illinois,  deed  conveying 
above  described  premises  to  be  delivered,  and  the  remainder 
of  the  deferred  payments  above  specified  to  be  evidenced 
by  notes  of  said  purchaser,  secured  by  trust  deed  on  said 
premises.  All  notes  to  bear  even  date  herewith  and  to  be 
payable,  both  principal  and  interest,  at  the  office  of  Albert 
O.  Bosworth,  in  Chicago,  Illinois. 

"This  sale  is  made  subject  to  the  express  condition,  which 
is  agreed  to  and  accepted  by  the  purchaser,  that  the  prem- 
ises shall  never  be  used  or  excavated  for  brick-making 
purposes.  Seller  will  furnish  certified  printed  copy  of 
abstract  of  title  covering  period  from  Government  to 
August  18,  1894.  Should^the  title  not  prove  good,  then 
the  said  seventeen  hundred  and  twenty-five  ($1,725)  dollars 
this  day  paid  shall  be  refunded,  and  this  contract  canceled. 
But  should  the  purchaser  fail  to  promptl}'^  fulfill  his  agree- 
ment herein  set  forth,  time  being  the  essence  of  this  con- 
tract, then  said  sum  shall  be  forfeited  by  him  as  liquidated 
damages,  and  this  contract  shall  be  and  become  null  and 
void,  and  shall  not  operate  to  create  a  lien  or  charge,  legal 
or  equitable,  in  any  manner,  upon  the  premises  herembefore 
described. 

"  Abstract  delivered  to  purchaser  August  29,  1894. 

"  Signed  in  duplicate. 

"  A.  O.  Bosworth, 
"  Agt.  for  Edmund   M.  Ferguson, 
"  Olof  Videb." 

"Chicago,  Illinois,  December  31, 1894. 

"  The  following  described  real  estate,  to-wit:  Lots  26, 
27,  28,  29  and  30,  in  block  seven  (7)  of  Cly bourn  avenue 
addition  to  Lake  View  and  Chicago,  in  section  thirty  (30), 
township  forty  (40)  north,  range  fourteen  (14)  east  of  3d 
P.  M.,  in  Cook  county,  Illinois,  is  this  day  bargained  and 
sold  to  Olof  Vider,  of  No.  509  Ogden  Building,  Chicago, 
Illinois,  for  the  principal  sum  of  sixty-nine  hundred  and 
fifty  ($6,950)  dollars,  to  be  paid  as  follows,  to-wit :  Six  hun- 
dred and  ninety -five  ($695)  dollars  cash,  the  receipt  whereof 
is  hereby  acknowledged. 

"  Twelve  hundred  and  fifty-one  ($1,251)  dollars,  December 
31,  1895. 

"  Twelve  hundred  and  fifty-one  ($1,251)  dollars,  December 
31,  1896. 

"  Twelve  hundred  and  fifty -one  ($1,251)  dollars,  December 
31,  1897. 
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"  Twelve  hundred  and  fifty-one  ($1,251)  dollars,  December 
31,  1898. 

"  Twelve  hundred  and  fifty-one  ($1,251)  dollars,  December 
31,  1899,  with  interest  at  the  rate  of  six  percent  per  annum, 
payable  semi-annually. 

"  Purchaser  is  to  pay  the  taxes  and  special  assessments 
for  the  year  1894,  and  thereafter. 

"  On  the  payment  of  twelve  hundred  and  fifty-one  ($1,251) 
dollars,  December  31,  1895,  as  above  specified,  at  the  ottice 
of  Albert  O.  Bosworth,  in  Chicago,  Illinois,  deed  conveying 
above  described  premises  to  be  delivered,  and  the  remainder 
of  the  deferred  payments  above  specified  to  be  evidenced 
by  notes  of  said  purchaser  secured  by  trust  deed  on  saitl 
premises.  All  notes  to  bear  even  date  herewith  and  to  be 
payable,  both  principal  and  interest,  at  the  office  of  Albert 
O.  Bosworth,  in  Chicago,  Illinois. 

"This sale  is  made  subject  to  the  express  condition,  which 
is  agreed  to  and  accepted  by  the  purchaser,  that  the  prem- 
ises shall  never  be  used  or  excavated  for  brick-making  pur- 
poses. Seller  will  furnish  certified  printed  copy  of  abstract 
of  title  covering  period  from  government  to  December  31, 
1894.  Should  the  title  not  prove  good,  then  the  said  six 
hundred  and  ninety-five  ($695)  dollars,  this  day  paid,  shall 
be  refunded  and  this  contract  canceled.     But  should  the 

Jmrchaser  fail  to  promptly  fulfill  his  agreement  herein  set 
orth,  time  being  the  essence  of  this  contract,  then  said  sum 
shall  be  forfeited  by  him  as  liquidated  damages,  and  this 
contract  shall  be  and  become  null  and  void,  and  shall  not 
operate  to  create  a  lien  or  charge,  legal  or  equitable,  in  any 
manner,  upon  the  premises  hereinbefore  described. 

"Abstract  delivered  to  purchaser ,  18 — . 

"  Signed  in  duplicate. 

"  A.  O.  Bosworth, 
'*  Agent  for  Edmund  Ferguson. 
"  Olof  Vider." 

The  plaintiff,  appellant  here,  took  possession  of  the  prem- 
ises at  the  dates,  respectively,  of  the  contracts,  and  contin- 
ued in  possession  until  May  26,  1898. 

Both  contracts  were  assigned  by  Olof  Vider  to  the  Stato 
bank  of  Chicago,  for  whose  use  the  suits  were  brought, 
September  8,  1897. 

The  following  are  all  the  payments  made  by  Vider  on  the 
contract  of  August  18,  1894: 

August  18,  1894,  the  first  or  cash  payment,  $1,725;  Feb- 
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ruary  16,  1895,  $465.75,  being  the  semi-annual  interest  due 
February  18,  1895;  August  20,  1895,  $465.75,  semi-annual 
interest  on  deferred  payments  due  August  18, 1895;  Decem- 
ber 12, 1895,  $1,500  on  first  deferred  installment  of  purchase 
money,  due  August  18,  1895.  Plaintitf  also  paid  the  taxes 
for  the  year  1894. 

On  the  contract  of  December  31,  1894,  Vider,  the  plaint- 
iff, made  the  following  payments,  only : 

December  31, 1894,  the  first  or  cash  payment,  $695;  July 
3,  1895,  $187.65,  being  semi-annual  interest  due  June  30, 
1895,  on  deferred  payments;  December  31,  1895,  $187.65, 
semi-annual  interest  then  due  on  deferred  payments;  also 
the  taxes  for  the  year  1894. 

The  following  letters  were  introduced  in  evidence  by  the 
plaintiff : 

**  Chioack),  III.,  Dec.  5, 1896. 
Mr.  Olof  Vider  : 

Dear  Sir  :  On  Aug.  18,  '95,  there  was  due  on  your  con- 
tract of  Aug.  18,  '94  (lots  25  and  31,  Blk.  7,  Cly bourn  Ave. 
Addn.),  the  sum  of  $3,105,  payment  of  which  was  deferred 
by  you  for  '  a  couple  of  months.'  My  yearly  report  of  the 
transaction  on  the  subdivision  is  due  Dec.  15th  and  I  do  not 
wish  to  report  the  above  amount  still  unpaid.  Can  you  not 
favor  me  with  a  generous  check,  say  at  least  one-half  of  the 
amount,  before  the  10th  inst. — $i,500  at  least?  this  will 
show  a  disposition  and  effort  to  pay  the  overdue  amount 
and  will  avoid  any  inquiry  from  Mr.  Ferguson  as  to  its  pay- 
ment. 

Please  do  me  the  favor  to  remit  a  portion  of  the  amount 
not  later  than  the  9th  inst. 

Yours  very  truly, 

A.  O.  BoSWORTH." 

"  Chicago,  October  12,  1896, 
Mr.  Olof  Vider: 

Dear  Sir:  I  am  advised  that  the  sale  of  property  in 
West  Chicago  commences  Friday  next  (Oct.  16th).  I  have 
now  been,  I  think,  very  lenient  with  you  and  must  ask  you 
for  check  by  return  mail  for  not  less  than  $700,  with  which 
to  pay  our  West  Side  taxes.  Am  short  just  $694  of  the 
amount  and  must  look  to  you  to  help  us  out.  1  am  doinij 
the  very  best  I  can  on  your  overdue  interest  and  payments 
and  when  necessity  demands  it  must  ask  you  not  to  disap- 
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point  me  in  this  request,  as  I  am  wholly  depending  on  you 
for  the  amount  asked. 

Please  do  not  disappoint  me  and  I  can  carry  the  remain- 
der for  you  for  some  time  to  come. 

Very  truly  yours, 

"  A.    O.    BOSWOBTH.'' 

"305  Ashland  Block, 
Chicago,  November  9,  1896. 
Mr.  Olof  Vider,  510  Ogden  Bldg.,  34  Clark  street,  city. 

Dear  Sib:  Upon  examination  of  the  accounts  of  A.  O. 
Bosworth,  who  is  about  to  give  up  the  agency  of  our  prop- 
erty, I  find  that  under  contract  dated  August,  1894,  you 
still  have  due  on  lots  number  25  and  31,  in  block  7,  in  our 
subdivision,  which  was  originall}'  sold  to  you  for  $17,250, 
the  following  amounts : 

Due  to  Augiist  18,  1896 $7,935  00 

Paid  on  account 3,225  00 

Amt.  still  due  on  principal  to  Aug.  18,  '96 $4,710  00 

Interest  on  total  amount  to  August  18, 1896. ..  621  50 

Total  du^  at  this  date $5,331  50 

Under  contract  dated  December  31,  1894,  on  lots  26,  27, 
28,  29  and  30,  in  block  7,  which  was  originally  sold  to  you 
for  $6,950,  we  have  the  following  amounts  due : 

To  December  31,  1895 $1,946  00 

Paid  on  account 695  00 

Still  due  from  you  to  Dec.  31,  1895 $1,251  00 

Interest  on  above  to  June  30,  1896 187  65 

$1,438  65 
Interest  on  this  account  has  been  paid  in  full  to  December 
31,  1895.  There  will  be  no  more  interest  or  principal  due 
farther  than  the  above  account  until  December  31,  1896. 
As  we  are  anxious  to  get  Mr.  Bosworth's  account  in  shape 
so  that  we  can  close  the  matters  up,  we  will  be  glad  to  have 
you  call  on  Mr.  Frank  J.  Loesch  in  the  next  few  days  and 
make  some  settlement  of  account  which  will  be  satisfactory 
to  Mr.  Loesch  and  to  yourself. 

Very  respectfully, 

E.  M.  Ferguson, 

By  Charles  McKnight.'* 

"  Chicago,  May  22,  1897. 
Mr.  Olof  Yider,  506  Ogden  Bldg.,  City. 
Dkab  Sir  :    The  writer  waited  at  this  office  from  10  to 
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12  o'clock  this  a.  m.,  pursuant  to  your  appointment  with  us. 
We  have  tried  to  see  you  a  number  of  times,  calling  at  your 
office  and  also  your  yard,  but  meeting  with  no  success. 

You  are  undoubtedly  aware  that  the  payments  and  inter- 
est on  both  of  your  contracts  with  Edmund  M.  Ferguson 
are  very  much  in  arrear,  in  fact  nothing  has  been  paid  on 
either  of  them  for  nearly  a  year  and  a  half.  It  is  impera- 
tive that  some  payments  be  made  at  once  and  at  least  the 
interest  squared  up  to  date. 

Please  call  at  this  office  at  your  earliest  convenience,  and 
I  shall  be  pleased  to  talk  with  you  regarding  the  matter. 
We  trust  that  vou  will  see  the  propriety  of  an  immediate 
compliance  witL  this  request. 

1  ours  truly, 

KOESTER  &    ZaNDEB.'' 

"  Chicago,  Aug.  30,  1897. 
Mr.  Olof  Videk,  City. 

Dear  Sir  :  Your  promise  regarding  payment  of  interest 
on  contract  for  your  dock  property  has  so  far  not  been  kept. 
Unless  you  wisli  us  to  declare  the  contract  forfeited,  kindly 
call  immediately  and  oblige. 

Yours  truly, 

KoESTER  &  Zander." 

*' Chicago,  Jan.  14,  1898. 
Cyrus  A.  Barker,  No.  509  Ogden  Bldg.,  City. 

Dear  Sir  :  As  per  your  request  we  enclose  you  herewith 
statement  of  interest  due  on  the  contract  of  Ofof  Vider,  and 
aggregating  $2,328.54.  Some  time  ago,  while  negotiating 
with  Mr.  Lmdgren  of  the  State  Bank  of  Chicago,  we  pro- 
posed to  him  that  if  the  arrears  of  interest,  as  styled  in  the 
statement,  were  paid  up  and  the  taxes  paid  up  to  date,  we 
would  be  inclined  to  make  very  liberal  extensions  on  the 
principal  past  due. 

However,  as  the  property  has  been  sold  for  taxes,  we 
must  insist  upon  prompt  action,  and  trust  that  we  may 
hear  of  what  you  elect  to  do  at  the  earliest  possible 
moment. 

We  suppose  that  you  are  thoroughly  familiar  with  the 
status  of  the  contract;  however,  for  your  information,  we 
will  say  that  the  principal  stands  as  follows : 

On  the  contract  No.  1,  dated  August  18,  K94,  there 
remains  due : 

On  payment  maturing  August  18, 1895 $1,605 

The  payment  maturin^g  August  18, 1896 $3,105 

The  payment  maturing  August  18,  1897 $3,105 
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On  the  contract  dated  December  31,  1894,  there  is  past 
due  on  the  principal,  the  three  payments  due,  respectively, 
on  the  3Ist  day  of  December,  1895,  '96  and  '97,  for  $1,251 
each,  and  affgregating  a  total  of  $3,753. 

We  simply  give  you  the  above  information  so  that  the 
entire  matter  may  be  properly  before  you,  and  assure  you 
that  liberal  extensions  can  be  arranged  on  all  of  them,  pro- 
vided the  conditions,  as  to  interest  and  taxes,  as  above 
classified,  are  complied  with. 

Very  truly  yours, 

KoESTEB  &  Zander." 

Inclosed  in  the  foregoing  letter  was  a  statement  show- 
ing interest  due  on  the  August,  1894,  contract,  $1,331.55, 
and  on  the  December,  1894,  contract,  $996.99.  McKnight 
was  the  private  secretary  of  defendant  Ferguson;  the 
others,  whose  names  are  signed  to  the  foregoing  letters, 
were  Ferguson's  agents. 

Bosworth  was  defendant's  agent  at  the  dates  of  the  con- 
tracts, and  continued  so  to  be  till  some  time  in  November, 
1896.  While  he  was  such  an  agent  he  furnished  defendant 
each  month  a  statement  showing  payments  on  the  contracts 
up  to  and  including  the  15th  day  of  the  month,  and  the 
dates  of  such  payments,  thus  informing  defendant  how  the 
payments  were  being  made.  On  one  occasion,  while  Bos- 
worth was  the  agent,  he  extended  the  time  to  make  past 
due  payments  two  months.  Zander,  while  he  was  agent, 
and  between  July  10  and  15,  1897,  extended  the  time  to 
meet  overdue  payments  till  September  1,  1897.  These 
extensions  were  oral. 

The  following  notices  were  served  on  plaintiff  and  the 
State  Bank  of  Chicago,  about  May  14, 1898 : 

"  To  Olof  Vider  and  State  Bank  of  Chicago,  his  assignee : 
Take  notice,  that,  by  reason  of  the  non-payment  of  said 
Olof  Vider  of  the  taxes  for  the  year  1896,  and  other  years, 
and  the  non-payment  of  installments  due  August  18,  1895, 
and  August  18,  1896,  and  on  August  18,  1897,  and  by 
reason  of  non-payment  of  interest  upon  all  installments 
since  February,  1896,  all  as  providea  in  contract  dated 
August  18,  1894,  whereby  I  agreed  to  sell  to  said  Olof 
Vioer,  and  he  agreed  to  purchase  lots  twenty-five  (25)  and 
thirty-one  (31)  in  block  seven  (7),  of  Cly bourn  avenue  addi- 
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tion  to  Lake  View  and  Chicago,  in  section  thirty  (30), 
township  forty  (40)  north,  range  fourteen  (14)  east  of  the 
third  principal  meridian,  situate  in  Cook  county,  Illinois,  I 
have  elected  to  determine  and  forfeit,  and  do  hereby  forfeit 
said  contract,  and  I  do  hereby  demand  immediate  posses- 
sion of  said  above  described  real  estate. 
Dated  Chicago,  May  14,  A.  D.  1S98. 

Edmund  M.  Ferguson, 

By  Koester  &  Zander, 

His  agents." 

"  To  Olof  Vider  and  State  Bank  of  Chicago,  his  assignee  : 
Take  notice,  that,  by  reason  of  the  non-payment  by  Olof 
Vider  of  the  taxes  and'special  assessments  ifor  the  year  189*), 
and  other  years,  and  by  reason  of  the  non-payment  of  install- 
ments due  on  December  31, 1895,  and  on  December  31,  1890. 
and  on  December  31, 1897,  and  by  reason  of  non-payment  of 
interest  on  principal  since  June  30,  1895,  all  as  provided  in 
contract  dated  December  31, 1894,  whereby  I  agreed  to  sell 
to  said  Olof  Vider  and  he  agreed  to  purchase  lots  twenty- 
six  (26),  twenty-seven  (27),  twenty-eight  (28),  twenty-nine  (29) 
and  thirty  (30),;  in  block  seven  (7),  of  Clyboum  avenue  addi- 
tion to  Lake  View  and  Chicago,  in  section  thirty  (30),  town- 
ship forty  (40)  north,  range  fourteen  (14)  east  of  the  third 
principal  meridian,  situate  in  Cook  County,  Illinois,  I  have 
elected  to  determine  and  forfeit,  and  do  hereby  forfeit  said 
contract,  and  I  do  hereby  demand  immediate  possession  of 
the  said  above  described  real  estate. 
Dated  Chicago,  March  21,  A.  D.  1898. 

Edward  K.  Ferguson, 

By  Koester  &  Zander, 

His  agents." 

Subsequently,  May  16  and  17, 1898,  the  defendant,  Fergu- 
son, commenced  two  suits  for  forcible  detainer  against 
plaintiff,  the  State  Bank  of  Chicago,  and  Axel  Chytraus. 
The  complaints  do  not  appear  in  the  transcript,  but  coun- 
sel for  the  parties  assume  in  their  arguments  that  the  suits 
were  for  the  recovery  of  possession  of  the  premises  in  ques- 
tion. Both  suits  were  dismissed  June  1, 1898,  on  motion  of 
Ferguson,  the  plaintiff  in  the  suits. 

While  these  suits  were  pending  the  following  communi- 
cations were  sent  by  Vider,  and  the  others  whose  names  are 
signed  to  it,  to  the  defendant : 
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"  Chicago,  May  26, 1898. 
Mr.  Edmund  H.  Ferguson  and  Messrs.  Koester  &  Zander, 
Agents : 
We  acknowledge  the  receipt  of  your  notices  of  March  31, 
1898,  and  May  14,  18'J8,  wherein  you  inform  us  that  you 
elect  to  determine  the  contracts,  dated  August  18, 1894,and 
December  31, 1894.  for  the  sale  bv  Edmund  M.  Ferguson  to 
Olof  Vider,  of  lots  25,  26,  27,  28,^^29,  30  and  31,  in  block  7, 
Clyboarn  avenue  addition  to  Lake  View  and  Chicago,  in 
section  30,  township  40  north,  range  14  east  of  the  third 
principal  meridian,  in  Cook  County,  Illinois,  and  demand 
immediate  possession  of  said  premises.  We  are  thus  advised 
that  you  repudiate  said  contracts,  and  decline  to  be  further 
bound  by  any  of  their  i)rovisions  on  your  jmrt  to  be  kept 
or  performeii.  While  we  deny  your  right  or  power  to  so 
terminate  said  contracts,  without  proceeding  according  to 
law,  or  without  our  consent  or  the  consent  of  either  ot  us, 
we  deprecate  any  contests  for  possession  of  the  real  estate 
involved,  and  we  therefore  yield  and  surrender  possession 
of  the  premises  and  property  involved  in  the  contract  which 
you  have  so  wrongfully  annulled  and  rescinded,  reserving 
to  ourselves  such  further  or  other  legal  remedy  as  we  insist 
that  we  have.  We  also  beg  to  further  notify  you,  that 
because  of  your  said  wrongful  acts  we  shall  regard  said  con- 
tracts as  rescinded  and  no  longer  binding  upon  either  of  the 
parties  thereto.  We  further  notify  you  that  the  under- 
signed State  Bank  of  Chicago  has  never  been  in  possession 
of  said  premises  and  has  never  claimed,  and  does  not  now 
claim  possession  thereof,  and  that  the  undersigned  Olof 
Vider  has,  in  response  of  your  demand  for  possession  of  the 
said  premises,  abandoned  the  same,  and  hereby  places  the 
same  at  your  disposal.  And  both  of  the  undersigned  here- 
by surrender  all  claim  to  the  possession  of  said  premises, 
reserving  our  right  to  such  personal  property  belonging  to 
us  as  may  now  remain  thereon. 

Olof  Vider, 
State  Bank  of  Chicago, 
By  John  R.  Lindgren,  Cashier." 

It  was  admitted  on  the  trial  that  the  defendant,  Fergu- 
son, took  possession  of  the  premises  in  question  May  20 
1898,  and  had  since  said  date  continuously  remained  in  pos- 
session. The  evidence  tends  to  prove  that  prior  to  the 
time  of  declaring  a  forfeiture  of  the  contracts,  the  defend- 
ant had  always  been  ready  and  willing  to  perform  his  part 

Vol.  LXXXVIIl  10 

Digitized  by  VjOOQIC 


146  Appellate  Courts  of  Illinois. 

Vol.  88.]  Vider  v.  Ferguson.  • 

' 

of  the  contracts,  but  that  the  plaintiff  had  been  financially 
unable  to  promptly  make  payments  on  the  contracts. 

Denebn  &  Hamill,  attorneys  for  appellant. 
LoEscH  Brothers  &  Howell,  attorneys  for  appellee. 

Mr.  Justice  Adams  delivered  the  opinion  of  the  court. 

The  first  question  presented  is  whether  there  was  a  legal 
declaration  of  forfeiture  by  the  defendant  Ferguson,  and 
we  iare  of  the  opinion  that  there  was  not.  The  plaintiff 
made  the  first  or  cash  payment  on  each  of  the  contracts. 
The  first  deferred  payment  on  the  contract  of  August  18, 
1894,  $3,105,  was  due  August  18,  1895,  and  no  part  of  it 
was  paid  until  December  12,  1895,  when  plaintiff  paid,  and 
Bosworth,  defendant's  agent,  received,  $1,500  on  account  of 
it.  This  was  the  last  payment  made  on  account  of  the 
deferred  installments  of  the  purchase  money. 

The  semi-annual  interest  on  the  deferred  payments  on 
the  August  contract,  due  February  18,  1895,  was  paid  at 
that  date.  The  semi-annual  interest  due  August  18,  1895, 
was  paid  August  20,  1895,  and  June  13,  1896,  the  semi- 
annual interest  on  the  deferred  payments  was  paid  up  to  and 
including  February  18,  1896,  which  was  the  last  payment 
made  on  the  August  contract.  December  5,  1895,  Bosworth 
wrote  to  plaintiff,  "  On  August  18,  1895,  there  was  due  on 
your  contract  of  August  18,  1894  (lots  25  and  31,  Blk.  7, 
Clybourn  avenue  addition),  the  sum  of  $3,105,  payment  of 
which  was  deferred  by  you  for  a  couple  of  months."  On 
the  contract  of  December  31,  1894,  only  the  first  or  cash 
payment  and  two  semi-annual  payments  of  interest,  the 
last  December  31,  1895,  were  made. 

October  12,  189<),  Bosworth  wrote  to  plaintiff  requesting 
a  check  for  $700,  and  saying : 

*'  I  am  doing  the  very  best  I  can  on  your  overdue  pay- 
ments, and,  when  necessity  demands  it,  must  ask  you  not 
to  disappoint  me  in  this  request,  as  I  am  wholly  depending 
on  you  for  the  amount  asked.     Please  do  not  disappoint  me 
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and  I  can  carry  the  remainder  for  yoa  for  some  time  to 
come." 

At  the  date  of  this  letter  only  $1,500  had  been  paid  on 
the  first  deferred  installment  of  $3,105,  due  August  18, 1895, 
on  the  August  contract,  and  nothing  had  been  paid  on  the 
first  deferred  payment  on  the  December  contract,  due 
December  31,  1895. 

May  22,  1896,  Eoester  &  Zander,  defendant's  agents, 
wrote  to  plaintiff,  saying : 

"  You  are  doubtless  aware  that  the  payments  and  interest 
on  both  of  your  contracts  with  Edmund  M.  Ferguson  are 
very  much  in  arrears.  In  fact  nothing  has  been  paid  on 
either  of  them  for  nearly  a  year  and  a  half,"  etc. 

January  14, 1898,  Koester  &  Zander  wrote  to  Cyrus  A. 
Barker,  inclosing,  by  his  request,  a  statement  of  interest 
due  on  the  contracts,  in  which  letter  is  stated  the  amount 
of  the  purchase  money  past  due  on  each  contract.  The  let- 
ter contains  the  following : 

"  Some  time  ago,  while  negotiating  with  Mr.  Lindgren 
of  the  State  BanE  of  Chicago,  we  proposed  to  him  that  if 
the  arrears  of  interest,  as  styled  in  tnis  statement,  were  paid 
up,  and  the  taxes  paid  up  to  date,  we  would  be  inclined  to 
make  very  liberal  extensions  on  the  principal  past  due.  * 
*  *  We  simply  give  you  the  above  information  so  that 
the  entire  matter  may  be  properly  before  you,  and  assure 
you  that  liberal  extensions  can  be  arranged  on  all  of 
them,  provided  the  conditions  as  to  interest  and  taxes  as 
above  classified,  are  complied  with." 

No  deferred  installment  of  the  purchase  money,  on  either 
of  the  contracts,  fell  due  between  the  date  of  the  last  letter 
and  the  attempted  declarations  of  forfeiture.  We  think  it 
clear  that  the  defendant,  prior  to  the  time  of  the  attempt 
to  declare  the  contracts  forfeited,  had  waived  his  right  of 
forfeiture,  in  so  far  that  he  could  not  exercise  such  right  by 
a  mere  declaration,  or  otherwise,  than  by  giving  a  reason- 
able notice  to  the  plaintiff.  The  conduct  of  defendant  in 
receiving  past  due  payments,  and  in  communications  to  the 
plaintiff,  written  and  oral,  made  by  his  agents,  was  such  as 
necessarily  to  induce  in  the  mind  of  the  plaintiff  the  convic- 
tion that  the  provision  in  the  contracts  making  time  of  their 
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essence,  would  not  be  insisted  on  by  the  defendant.  That 
such  a  provision  may  be  temporarily  waived,  and  if  so 
waived,  that  reasonable  notice  must  be  given  of  an  intention 
to  resort  to  the  strict  terms  of  the  contract  before  a  fbrfeit- 
nre  can  be  declared,  is  well  settled.  Palmer  v.  Ford,  70 
111.  369;  Allen  v.  Woodruff,  96  ill.  11;  Thayer  v.  Star 
Mining  Co.,  105  lb.  340;  Watson  v.  White,  152  lb.  364; 
Munson  v.  Bragdon,  159  lb.  61;  Benedict  v.  Lynch,  1  Johns. 
C.  R.  369,  379;  Harris  v.  Troup,  8  Paige,  423. 

Counsel  for  defendant  seem  to  rely  on  the  letter  of  Koester 
&  Zander  of  August  30,  1897,  in  which  they  say,  "unless 
you  wish  us  to  declare  the  contract  forfeited,  kindly  call 
immediately,"  as  a  notice  of  defendant's  intention  to  insist 
on  the  strict  terms  of  the  contract.  It  was  not  such  notice; 
it  was  not  even  a  direct  threat;  it  was  a  mere  suggestion  of 
a  possibility.  The  provisions  as  to  time  having  been  waived, 
a  •'  definite  and  specific  notice  "  was  necessary.  79  111.  375; 
152  lb.  375.  In  Palmer  v.  Ford,  mjpra^  the  agent  of  the 
lessor  remarked  to  the  lessee,  that  unless  the  ground  rents 
were  paid,  he  would  have  to  declare  a  forfeiture,  and  iil 
Monson  v.  Bragdon,  supra^  the  vendor  wrote  to  the  vendee : 

"  Please  pay  up  what  is  due  on  your  contract,  and  don't 
wait  for  me  to  dun  you  every  time,  for  I  dislike  to  do  it. 
I  guess  we  had  better  go  back  to  the  plan  of  the  contract 
and  have  monthly  payments.'' 

It  was  held  in  the  former  case  that  the  oral  statement, 
and  in  the  latter  that  the  written  communication,  was  not 
such  notice  of  an  intention  to  insist  on  the  strict  terms  of 
the  contract  as  the  law  requires. 

Strict  compliance  with  the  terms  of  the  contracts  as  to 
times  of  payment  having  been  waived,  and  no  iK)tice  having 
been  given  of  an  intention  to  enforce  those  terms,  the 
attempted  declarations  of  forfeiture  were  "void  and  of  no 
effect  upon  the  rights  of  the  parties"  (Monson  v.  Bragdon, 
159  111.  67);  and  the  demands  of  the  defendant  for  possession 
of  the  premises,  based  on  the  void  declarations  of  forfeiture, 
were  unwarranted,  so  that  the  plaintiff,  had  he  seen  fit  so 
to  do,  might  have  ignored  the  void   declaration  and   stood 
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on  his  rights.  But,  while  protesting  that  the  defendant's 
demand  for  possession  was  without  lawful  right,  the  plaint- 
iSr,  in  his  communication  to  the  defendant  of  May  26,  1898, 
offered  to  surrender  to  the  defendant  possession  of  the 
premises,  which  offer  the  defendant  accepted  by  immediately 
taking  possession  thereof,  at  that  date,  since  which  time  he 
has  continuously  remained  in  possession.  This  was  a  re- 
scission of  the  contracts  by  mutual  consent,  and  the  parties 
have  since  acted  on  that  theory,  the  defendant  by  ceasing 
to  claim  from  the  plaintiff  any  of  the  purchase  money  due 
by  the  terms  of  the  contracts,  \ind  the  plaintiff  by  ceasing 
to  claim  any  interest  in  the  premises  described  in  them. 
That  it  was  and  is  the  understanding  of  the  parties  that  the 
change  of  possession  mentioned,  terminated  the  contract,  is 
illustrated  by  the  record  before  us  of  the  consolidated  suits. 
In  each  of  the  suits,  the  plaintiff  seeks  to  recover  back  the 
money  paid  by  him  on  the  contracts,  and  in  each  the 
defendant  seeks  to  recoup  as  against  the  plaintiff's  claim  the 
value  of  the  use  of  the  premises  while  the  plaintiff  was  in 
possession. 

"  If  either  party,  without  right,  claims  to  rescind  the  con- 
tract, the  other  party  need  not  object,  and  if  he  permit  it  to 
be  rescinded,  it  will  be  done  by  mutual  assent."  2  Parsons 
on  Cont,  678. 

Had  the  defendant  at  all  times  insisted  on  the  strict 
terms  of  the  contracts,  he  might  lawfully  have  exercised 
his  right  of  declaring  them  forfeited,  in  the  event  of  non- 
payment of  the  purchase  money  or  interest  as  provided  in 
them;  in  which  case  he  would,  as  we  think,  have  had  the 
right  to  retain  the  first  or  cash  payments,  stipulated  as 
liquidated  damages,  because  in  that  case  the  forfeiture 
would  merely  operate  to  defeat  the  rights  of  the  plaintiff 
under  the  contracts,  leaving  the  defendant's  right  under  the 
contracts  to  retain  the  sums  stipulated  as  liquidated  dam- 
ages unimpaired.  But  the  contract  having  been  rescinded 
and  abandoned  by  mutual  consent,  we  can  not  perceive  how 
the  defendant  can  reasonably  rely  on  its  provisions  in  sup- 
port of  his  claim  of  right  to  retain  the  money  paid  by  the 
plaintiff. 
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The  plaintiff  does  not  sue  on  the  contracts,  but  on  a 
promise  of  the  defendant  implied  by  law  to  Refund  to  him, 
the  plaintiff,  money  which  he  paid  to  the  defendant  by  vir- 
tue of  contracts  which  have  been  rescinded  and  abandoned 
by  mutual  consent,  and  which  the  defendant  in  equity  and 
good  conscience  should  not  retain.  He  sues  as  if  the  con- 
tract had  never  existed.    Bannister  v.  Read,  1  Gilm.  100. 

Each  party  having  consented  to  a  rescission  of  the  con- 
tracts, neither  can  base  a  claim  on  the  contracts.  See 
authorities  cited  in  Bannister  v.  Read,  9upra^  p.  100. 

In  Bryson  v.  Crawford,  rffe  111.  362,  the  court,  enumerat- 
ing cases  in  which  a  vendee  of  land  may  recover  back 
money  paid  on  his  contract,  say : 

"First,  when  the  contract  has  been  rescinded  by  the 
mutual  consent  and  agreement  of  the  parties."    lb.  365. 

The  defendant  claims  to  recoup,  as  against  plaintiff^s 
demand,  damages  consisting  of  the  value  of  the  use  of  the 
land  while  the  plaintiff  remained  in  possession,  and  plaint- 
iff's counsel  resist  this  claim  on  the  ground  that  the  rela- 
tion between  the  parties  was  that  of  vendor  and  vendee, 
and  that  to  sustain  an  action  for  use  and  occupation,  the 
relation  of  landlord  and  tenant  must  exist. 

It  would  seem  that  the  contracts  having  been  rescinded 
by  mutual  consent,  which  is  the  theory  on  which  the  plaint- 
iff sues,  equity  and  good  conscience  would  require  that  the 
%iaiu%  quo  of  the  parties  shall  be  restored  as  nearly  as 
may  be. 

In  the  case  of  Baston  v.  Clifford,  68  111.  74,  the  court  say : 

"  We  are  inclined  to  think  that  under  the  authority  of 
Burroughs  v.  Clancey.  53  111.  30,  and  cases  there  referred 
to,  the  defendant  below  should  be  allowed,  upon  a  proper 
plea  or  notice,  to  prove  by  way  of  recoupment  or  set-off, 
and  to  avoid  circuity  of  action,  not  only  the  rents,  issues 
and  profits  arising  from  appellee's  possession,  and  be  allowed 
the  same,  but  also  for  aamages  arising  from  waste  com- 
mitted by  him  or  his  agent  or  tenant  while  in  possession." 

Appellee's  counsel  have  discussed  the  question  whether 
a  deed  must  be  tendered  prior  to  a  declaration  of  forfeiture 
for  non-payment  of  the  purchase  money,  but  in  the  view  of 
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the  case  expressed  in  this  opinion,  we  do  not  deem  it  neces- 
sary to  pass  on  that  question.  Our  conclusions  are,  that 
the  appellant  can  maintain  his  actions  for  money  paid  by 
him  on  the  contracts,  and  that  appellee  may  recoup  as 
expressed  in  Baston  v.  Clifford,  supra. 

The  judgment  will  be  reversed  and  the  cause  remanded 
for  further  proceedings  in  accordance  with  this  opinion. 


•Sr.i§/ 


»8      1511 
107    4260 

Chicago  G.  W.  Ry.  Co.  t.  William  Mohan^  by  his  Next   107   "260 

Friend. 

I  1.    Question  of  Fact— Speed  of  Trainn  and  Ringing  of  Bell— The 

matter  of  the  speed  of  the  train,  the  ringing  of  the  bell  and  the  contrib- 
utory negligence  of  the  plaintiff  are  in  this  case  questions  properly  and 
peculiarly  for  the  consideration  of  the  jury. 

2.  Ordinaby  CAUR—Queation  of  Fac/.— The  question  as  to  whether 
plaintiff  was  in  the  exercise  of  ordinary  care  for  his  own  safety  is  prop- 
erly submitted  to  the  jury,  and  it  can  not  be  said  that  a  finding  by  the 
jury  that  he  was  in  the  exercise  of  ordinary  care,  considering  all  the 
circumstances  surrounding  him  at  the  time,  is  manifestly  against  the 
evidenoe. 

3.  Harmless  Error— TT/iere  There  is  One  Good  Coun^— Where 
there  is  one  good  count  about  which  there  can  be  no  question  in  the 
declaration,  it  is  harmless  error,  if  error  at  all,  for  the  court  to  refuse  to 
instruct  the  jury  that  tlie  plaintiff  can  not  recover  under  the  other 
counts. 

4.  Instructions— -4«  to  Hliat  is  Negligence,^ An  instruction  which 
tells  the  jury,  in  substance,  that  certain  acts  of  the  plaintiff,  if  they  be- 
lieve them  proved,  were  negligence,  is  improper,  because  what  was 
negligence  is  a  question  for  the  jury. 

5.  Same— 2l«  to  What  Constitutes  Due  Care.— An  instruction  which 
tells  the  jury  that  certain  acts  of  the  plaintiff  did  not  constitute  due 
care  on  his  part,  is  properly  refused. 

Action  in  Case,  for  personal  injuries.  Appeal  from  the  Circuit  Court 
of  Cook  County;  the  Hon;  Elbridoe  Hanecy,  Judge,  presiding.  Heard 
in  this  court  at  the  October  term,  1899.  Affirmed.  Opinion  filed 
March  26,  1900. 

Statement  by  the  Conrt. — William  Mohan,  aged  fifteen 
years,  was  injured  on  April  18,  1896,  by  being  struck  by 
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the  pilot  beam  of  appellant's  engine  drawing  a  train  of 
twenty-four  freight  cars  going  from  west  to  east,  at  the 
crossing  of  appellant's  railway  at  South  Forty-first  avenue, 
Chicago,  the  injury  resulting  in  the  boy's  insanity  of  a 
grave  and  chronic  type,  which  is  apt  to  prove  incurable. 
Prior  to  the  injury  he  enjoyed  good  health  and  was  a  bright, 
intelligent  boy.  He  brought  an  action  by  his  next  friend, 
upon  a  trial  of  which  before  the  court  and  a  jury  he  re- 
covered a  verdict  of  $15,000,  upon  which,  after  a  remittitur 
of  $7,000,  the  court  rendered  judgment  for  $8,000,  from 
which  this  appeal  is  taken. 

The  declaration  as  originally  filed  consisted  of  five  counts, 
the  first  of  which  set  up  an  onlinance  of  the  city  of  Chi- 
cago requiring  the  bell  of  each  locomotive  engine  running 
within  the  city  to  be  rung  continually  except  in  certain 
sections  of  the  city  away  from  the  place  of  the  accident, 
and  charges  that  the  defendant  carelessly  and  negligently 
ran  its  engine  without  ringing  or  causing  to  be  rung  a  bell 
thereon;  the  second  count  charges  negligence  in  failing  to 
ring  a  bell  of  at  least  thirty  pounds  weight,  at  the  crossing 
of  the  railroad  at  a  public  highway  in  violation  of  the  stat- 
ute; the  third  count  sets  up  an  ordinance  of  the  city  of  Chi- 
cago requiring  the  bell  to  bo  rung  by  a  corporation  operating 
a  railroad  within  the  limits  of  the  city  at  all  streets  or 
public  crossings,  and  charges  a  violation  of  this  ordinance; 
the  fourth  count  charges  that  the  defendant,  while  operat- 
ing its  engine  and  train  across  the  public  highway,  so  care- 
lessly and  improperly  drove  and  managed  its  engine  that 
by  and  through  the  negligence  and  improper  conduct  of  its 
servants,  the  engine  ran  into  and  struck  the  plaintiflf;  the 
fifth  count  charges  that  the  defendant,  while  operating  its 
engine  and  train  along  its  railroad  intersecting  the  high- 
way along  and  upon  which  it  knew  great  multitudes  of 
people  were  constantly  passing  to  and  over  the  crossing  of 
the  highway,  it  recklessly  and  negligently  drove  and 
operated  its  engine  and  train  of  cars  along  and  upon  its  rail- 
road and  over  the  highway  without  giving  any  signal  or 
warning  to  travelers  upon  the  highway  of  the  approach  of 
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the  engine  and  train,  and  in  so  doing  negligently  drove  the 
same  upon  and  against  the  plaintiff,  whereby  he  was  injured, 
etc. 

Subsequently  the  declaration  was  amended  and  the  first, 
second,  third,  fourth  and  fifth  counts  of  the  amended  decla- 
ration are  the  same  as  the  original.  The  sixth  count  of  the 
amended  declaration  was  dismissed  upon  the  motion  of  the 
plaintiff,  and  the  jury  instructed  that  there  could  be  no 
recovery  under  it. 

The  seventh  count  of  the  amended  declaration  sets  up  an 
ordinance  of  the  city  of  Chicago  with  regard  to  the  opera- 
tion of  freight  trains,  dividing  the  city  into  three  districts 
and  limiting  the  speed  of  freight  trains  in  the  third  district 
to  twelve  miles  per  hour,  and  charges  a  violation  of  this 
ordinance,  in  that  the  defendant  operated  its  freight  train 
at  a  greater  rate  of  speed  than  twelve  miles  per  hour,  and 
in  so  doing  caused  the  injury  in  question.  The  plea  was 
the  general  issue. 

It  may  be  stated  in  a  general  way,  that  the  evidence 
shows  that  plaintiff,  about  6:20  p.  m.  on  the  day  in  question, 
which  was  bright  and  clear,  was  proceeding  to  do  an  errand 
for  his  mother,  and  as  be  came  south  on  the  west  side  of 
Forty-first  avenue  on  the  sidewalk,  there  being  no  sidewalk 
on  the  east  side  of  the  street,  and  as  he  came  near  the  cross- 
ing of  the  street  at  the  railroad  tracks,  a  passenger  train  of 
appellant  of  about  300  feet  in  length  came  by,  going  at  the 
rate  of  about  twenty  miles  per  hour  from  the  east  toward  the 
west,  and  along  the  northerly  of  the  two  tracks  of  the  rail- 
road, and  as  soon  as  this  train  had  passed  the  crossing  of 
Forty -first  avenue,  plaintiff  continued  on  his  way,  coming 
upon  the  railway  tracks  immediately  behind  the  passenger 
train,  and  just  as  he  had  cleared  the  south  rail  of  the  south 
tracks  he  was  struck  on  the  hip  or  side  by  the  south  end  of 
the  pilot  beam  of  appellant's  engine,  going  from  west  to 
east  on  the  south  tracks,  drawing  a  train  of  twenty-four 
freight  cars  and  going  at  the  rate,  as  estimated  by  the  vari- 
ous witnesses,  of  from  ten  to  nearly  fifteen  miles  per  hour, 
and  as  others  state  it,  **  going  fast."    The  evidence  tends 
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to  show  that  the  plaintiff  left  the  westerly  sidewalk  about 
the  time  he  went  upon  the  railway  traoks  and  ran  in  a 
southeasterly  direction  and  was  struck  near  the  middle  of 
the  planking  roadway  which  made  the  street  crossing  over 
the  railway  tracks,  thus  indicating  that  in  his  attempt  to 
avoid  the  swiftly  approaching  engine  which  suddenly  came 
to  his  view  as  he  went  upon  the  tracks,  he  swerved  from 
the  direct  course  to  the  south,  which  he  was  going  at  the 
time  the  passenger  train  was  passing,  and  as  he  came  upon 
the  tracks.  The  evidence  tends  to  show  that  the  engines 
of  the  two  trains  met  at  or  near  Crawford  avenue  station, 
which  was  some  400  feet  to  the  west  of  Forty-first  avenue; 
and  that  when  the  plaintiff  went  upon  the  railway  tracks 
and  was  some  twenty  feet  to  the  north  of  the  east  bound 
track,  the  engine  of  the  freight  train  came  to  his  view  two 
or  three  car  lengths — that  is  from  sixty  to  ninety  feet  to 
the  west  of  him. 

There  is  a  conflict  in  the  evidence  as  to  the  rate  of  speed 
at  which  the  freight  train  was  running,  one  of  plaintiff's 
witnesses,  the  engineer  in  charge  of  the  freight  engine,  testi- 
fying that  it  was  "  running  very  near  fifteen  miles  an  hour," 
and  three  others,  ladies,  who  appear  from  the  evidence  to 
have  been  in  a  position  to  see  the  train  and  to  form  an  esti- 
mate of  the  rate  at  which  it  was  going,  say,  two  of  them, 
that  it  "  was  going  or  running  fast,-'  and  the  other,  that  it 
was  "  going  very  fast,  I  could  not  say  how  fast."  It  also 
appears  from  other  testimony,  both  on  the  part  of  the 
plaintiff  and  the  defendant,  that  the  train  was  stopped  as 
quickly  as  possible  after  the  boy's  danger  was  observed  by 
the  train  men,  and  that  when  the  engine  was  stopped  it  was 
from  400  to  500  feet,  or  about  a  block  east  of  Forty-first 
avenue,  thus  indicating  that  its  speed  must  have  been  quite 
considerable,  as  there  is  no  evidence  that  there  was  any 
difficulty  in  stopping  the  train  by  reason  of  its  being  down 
grade  or  from  any  other  cause. 

On  behalf  of  the  defendant  three  witnesses,  two  switch- 
men and  the  fireman  of  the  freight  train,  each  testify  that 
the  train  was  going  "between  ten  and  twelve  miles  an 
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hour."  One  of  the  switchmen  was  upon  the  front  foot- 
board of  the  engine  and  the  other  on  the  rear  end  of  the 
train.     The  fireman  was  at  his  post  in  the  engine  cab. 

There  is  a  conflict  in  the  evidence  as  to  whether  the  bell 
was  rung  at  the  crossing,  the  engineer  testifying  that  he 
could  not  say  whether  the  bell  was  rung  or  not,  that  he 
was  not  ringing  the  bell,  that  there  was  no  one  to  ring  the 
bell  except  the  fireman,  and  that  the  fireman  was  feeding 
the  fire  about  the  time  of  the  accident.  Another  of  plaint- 
iff's witnesses  testified  that  a  bell  was  not  rung  or  a  whistle 
sounded. 

On  behalf  of  the  defendant  the  fireman  testified  that  he 
was  ringing  the  bell  at  the  time  of  the  accident.  No  other 
witness  testified  on  that  point  except  the  switchman  on  the 
rear  end  of  the  train,  who  said  he  could  not  say  whether 
the  bell  was  ringing  or  not.  The  switchman  who  was  on 
the  front  foot  board  of  the  engine  was  not  asked  anything 
on  that  subject,  and  there  was  evidence  that  no  other  signal 
or  warning  was  given  of  the  approach  of  the  train.  There 
were  no  gates  nor  fiagman  at  the  crossing. 

There  w^ere  three  photographs  offered  in  evidence,  show- 
ing the  place  of  accident,  the  railway  tracks,  sidewalk, 
planking  at  the  street  crossing  of  the  tracks  and  the  immedi- 
ate surroundings,  which  can  not  be  described  accurately. 
They  must  be  seen  to  be  appreciated. 

There  were  also  offered  in  evidence  two  ordinances  of  the 
city  of  Chicago,  by  one  of  which  the  speed  of  freight  trains 
in  the  third  district  of  the  city  of  Chicago  is  limited  to 
twelve  miles  per  hour.  It  is  agreed  that  the  accident  hap- 
pened in  said  third  district.  The  other  ordinance  provides 
in  substance  that  every  corporation  operating  a  railroad 
within  the  limits  of.  the  city  of  Chicago  shall  be  required 
to  cause  the  engine  bell  to  be.  rung  when  being  operated 
and  when  crossing  streets  and  public  crossings  within  the 
corporate  limits  of  the  city. 

The  court  gave  to  the  jury  on  behalf  of  the  defendant 
thirty-seven  instructions,  no  instructions  being  asked  by 
the  plaintiff, and  also  refused  to  give  eight  instructions  asked 
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by  the  defendant.  These  eio^ht  refused  instructions  appear 
in  the  abstract  and  record  after  the  ones  given,  and  were 
apparently  asked  at  the  same  time  as  were  the  given  instruc- 
tions. The  first  of  the  refused  instructions  is  to  find  the 
defendant  not  guilty.  The  second,  third,  fourth,  fifth  and 
sixth  refused  instructions  direct  the  jury,  in  substance,  to 
the  effect  that  the  plaintiff  is  not  entitled  to  recover  under 
the  fifth,  fourth,  third,  second  and  first  counts,  respectively, 
of  the  declaration.  The  seventh  and  eighth  refused  instruc- 
tions will  be  referred  to  in  the  opinion. 

Henby  a.  Gardner  and  Henry  L.  Stern,  attorneys  for 
appellant. 

Wing  &  Chadbourne,  attorneys  for  appellee. 

Mr.  Justice  Windes  delivered  the  opinion  of  the  court. 

Appellant  claims,  first,  that  the  preponderance  of  the 
evidence  is  in  its  favor  as  to  the  speed  of  the  train,  the 
ringing  of  the  bell  at  the  crossing,  and  as  to  the  plaintiff's 
contributory  negligence;  second,  that  there  was  error  in 
refusing  each  of  the  eight  refused  instructions;  and,  third, 
that  proper  eviderTce  was  excluded;  and  that  by  reason  of 
each  and  all  of  these  claims  the  judgment  should  be  reversed. 

As  to  the  matter  of  the  speed  of  the  train,  the  ringing  of 
the  bell  and  the  contributory  negligence  of  the  plaintiff,  we 
are  of  opinion,  after  a  careful  and  critical  reading  of  the  evi- 
dence in  the  lightof  the  exhaustive  arguments  of  appellant's 
counsel,  that  each  of  these  matters  is  a  question  properly 
and  peculiarly  for  the  consideration  of  the  jury.  As  will  be 
seen  from  the  statement  preceding  this  opinion,  there  is  a 
conflict  in  the  evidence  as  to  the  speed  of  the  train  and  the 
ringing  of  the  bell,  and  we  can  not  set  out  and  discuss  all 
the  various  elements  and  circumstances  shown  by  the  evi- 
dence without  unduly  extending  this  opinion.  We  are 
inclined  to  the  view  that  the  preponderance  of  the  evidence 
allconsidered  justified  the  jury  in  finding  that  the  speed  of 
the  freight  train  exceeded  tw^elve  miles  per  hour,  and  thus 


Digitized  by 


Google 


First  District — October  Term,  1899.      157 

Chicago  G.  W.  Ry.  Co.  v,  Mohan. 

that  the  city  ordinance  in  evidence  and  counted  upon  in  the 
declaration,  limiting  the  speed  of  freight  trains  in  the  dis- 
trict where  the  accident  happened  to  twelve  miles  per  hour, 
was  violated.  And  in  this  connection  it  is  important  to 
note  that  each  of  the  appellant's  witnesses  who  testified  on 
this  subject,  do  not  vary  in  the  least,  placing  the  speed  of 
the  train  at  "  between  ten  and  twelve  miles  an  hour."  This 
justified  the  jury  in  believing  that  the  train  was  going  at 
least  at  the  rate  of  twelve  miles  an  hour,  which  was  the 
extreme  limit  of  the  ordinance.  The  evidence  on  behalf  of 
the  plaintiff  was  to  the  effect  that  the  speed  was  "  very  near 
fifteen  miles  an  hour,"  that  the  train  was-  "going  or  run- 
ning fast,"  that  it  was  "  running  very  fast."  The  evidence 
as  to  the  distance  the  train  ran  after  the  trainmen  saw  the 
boy,  was  that  it  went  from  400  to  500  feet,  or  about  a  block, 
and  that  it  was  stopped  as  sooa  as  possible.  The  jury  hav- 
ing seen  the  witnesses  and  heard  them  testify,  and  having 
observed  the  manner  of  giving  their  testimony  and  their 
appearance,  were  in  a  better  position  to  judge  of  their  credi- 
bility than  we  are.  The  trial  judge  having  had  the  same 
advantages  and  having  apparently  agreed  with  the  jury  by 
overruling  the  motion  for  new  trial,  we  do  not  think  the 
verdict  should  be  disturbed  in  this  respect. 

As  to  the  ringing  of  the  bell,  only  four  witnesses  testify; 
the  engineer,  that  he  did  not  know  whether  the  bell  was 
rung  or  not,  and  that  the  fireman  was  feeding  the  fire  about 
the  time  of  the  accident;  and  the  witness,  Jennie  Styler, 
that  it  was  not  rung;  and  on  behalf  of  the  appellant,  the 
fireman  testified  that  he  did  ring  the  bell.  The  switchman 
on  the  rear  of  the  train  said  ho  did  not  know  whether  the 
bell  was  rung  or  not.  We  can  not  say,  from  anything 
appearing  in  the  record  as  to  the  evidence  on. this  point 
that  the  jury  was  not  justified  in  finding  that  the  bell  was 
not  rung,  and  therefore  that  the  appellant  violated  not 
only  the  city  ordinance  offered  in  evidence,  but  also  the 
statute  of  this  State,  both  of  which  were  counted  upon  in 
the  declaration. 

As  to  the  question  of  the  contributory  negligence  of  the 


Digitized  by 


Google 


158  Appellate  Courts  of  Illinois. 

Vol.  88.]  Chicago  G.  W.  Ry.  Co.  v.  Mohan. 

boy,  we  are  of  opinion  that  reasonable,  intelligent  and  fair- 
minded  persons  might  well  have  reached  different  conclu- 
sions. There  is  a  conflict  in  the  evidence  on  this  point. 
In  a  letter,  written  four  days  after  the  accident  by  the 
engineer,  to  appellant^s  division  superintendent,  he  said,  in 
speaking  of  a  conversation  with  the  boy  after  the  accident, 
"  I  asked  him  what  was  the  matter  ?  Did  he  not  see  us 
coming  ?  and  he  said  *  No. ' "  Nellie  Russell  testified  that 
the  boy  walked  out  "just  as  the  passenger  train  got  by. 
*  *  *  I  saw  him  walk  right  in  front  of  the  freight 
train,  behind  the  passenger,  right  after  the  passenger  train 
went  by.  *  *  *  I  did  not  see  him  before  the  passenger 
train  went  by;  just  as  the  passenger  train  passed  I  saw  him 
walk  up." 
Jennie  Styler  testified : 

"  Just  as  soon  as  the  passenger  train  went  by,  the  boy- 
came  right  in  there.  I  did  not  see  the  freight  at  all  until 
it  almost  struck  the  boy,  *  *  ♦  i  suppose  the  passen- 
ger train  had  just  got  bv,  and  then,  just  as  the  freight  train 
got  to  the  crossing  the  Soy  attempted  to  go  by  on  the  side- 
walk; just  as  I  saw  him  he  was  right  on  the  track  and  the 
engine  struck  him  just  as  1  saw  him." 

On  behalf  of  appellant  the  switchman  on  the  front 
footboard  of  the  engine  testified : 

"  He  started  to  run  across  ahead  of  us.  I  hollered  at 
him  and  was  sfjellbound.  I  thought  we  would  probably 
kill  him,  and  he  just  got  by,  but  not  far  enough  to  clear  the 
engine,  and  we  hit  him  on  the  hip  or  side,  Knocked  him 
down  a  little,  and  he  picked  himself  up  and  started  to  go 
off.  *  *  *  He  cut  diagonally  across  ahead  of  us  and 
tried  to  beat  us  across  there.  *  *  *  When  the  engine 
of  the  freight,  on  which  I  was  standing,  reached  the  cross- 
ing, the  end  of  the  passenger  train  had  cleared  Forty-first 
street  by  two  or  three  car  lengths.  *  *  *  I  am  sure 
that  the  end  of  the  passenger  train  had  cleared  Forty-first 
street  crossing  before  the  engine, of  the  freight  on  which  I 
was  standing  reached  Forty-first  street.  *  *  *  He  was 
hit  by  the  beam  and  had  almost  cleared  the  track  when  he 
was  struck.  Just  as  he  was  leaving  the  track  the  beam  of 
the  engine  caught  him.  When  I  first  saw  him  he  was  run- 
ning south.  At  the  time  I  first  saw  him,  when  he  got  on 
the  track,  he  ran  diagonally  to  get  ahead  of  us." 
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The  same  witness,  in  speaking  of  a  conversation  he  had 
with  the  boy  immediately  after  the  accident,  testified  : 

"  I  asked  the  boy  why  he  tried  to  get  ahead  of  us  on  the 
crossing.  He  said  he  had  a  parcel  to  deliver  to  somebody 
down  the  street  some  place,  and  thought  he  could  beat  us 
across.  *  *  ♦  He  told  the  engineer  that  he  was  in  a 
hurry  and  he  thought  he  could  beat  us  across  or  get  across 
ahead  of  us.  *  *  *  When  I  first  saw  him  he  was  on 
the  north  side  of  the  track,  probably  twenty -five  or  thirty 
feet  north  of  the  north  rail  of  the  north  track.  The  north 
rail  of  the  north  track  is  about  twelve  to  fifteen  feet  from 
the  north  rail  of  the  south  track  on  which  we  were  running. 
*  *  ♦  When  I, first  saw  the  boy  the  foremost  part  of 
our  engine  was  between  thirty-five  to  forty  feet  from  the 
west  side  of  the  street.  I  did  not  know  at  what  rate  of 
s|>eed  the  boy  was  running.  *  *  *  When  the  rear  of 
the  passenger  train  passed  our  engine  we  were  about  two 
and  one-half  car  lengths  west  of  Forty-first  avenue.  A  car 
length  is  thirty  to  thirty-three  feet.  The  boy  was  on  a 
smart  run  when  1  first  saw  him." 

The  fireman  testified  that  when  he  first  saw  the  boy  the 
engine  was  "between  three  and  four  car  lengths  west  of 
the  crossing.  When  I  first  saw  him  he  was  running  toward 
the  tracks.  He  was  on  the  sidewalk.  There  is  only  one 
sidewalk  on  that  street,  and  it  is  on  the  west  side  of  the 
street.  He  was  running  down  the  street  and  I  was  ringing 
the  bell  and  he  got  perhaps  ten  feet  from  the  track  on  the 
south  main  line  and  he  started  to  run  diagonally  with  the 
train.     Then  he  got  struck." 

In  view  of  this  evidence,  we  think  that  the  question  as  to 
whether  plaintiff  was  in  the  exercise  of  ordinary  care  fur 
his  own  safety  was  properly  submitted  to  the  jury,  and  that 
it  can  not  be  said  that  a  finding  by  the  jury  that  he  was  in 
the  exercise  of  ordinary  care,  considering  all  the  circum- 
stances surrounding  him  at  the  time,  was  manifestly  against 
the  evidence.  C.  &  N.  W.  Ry.  Co.  v.  Hanson,  166  111.  628; 
R.  R.  Co.  V.  Kelsey,  180  111.  530;  R.  R.  Co.  v.Nowicki,  148 
111.  33;  R.  R.  Co.  v.  Smith,  180  111.  453;  R.  R.  Co.  v,  Fos- 
ter, 74  111.  App.  387;  Offut  v.  Columbian  Exp'n,  175  111.  472. 

In  the  Hansen  case  the  court  say: 

*'  It  seems  to  us  impossible  that  there  should  be  a  rule  of 
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law  as  to  what  particular  thing  a  person  is  bound  to  do  for 
his  protection  in  the  diversity  of  cases  that  constantly 
arise,  and  the  question  what  a*  reasonably  prudent  person 
would  do  for  his  own  safety  under  like  circumstances  must 
be  left  to  the  jury  as  one  of  fact." 

In  the  Smith  case,  supra^  which  is  in  principle  somewhat 
similar  to  the  case  at  bar,  the  court  say  : 

*'  As  the  train  approached,  he  (the  injured  person)  was 
standing  between  the  track  and  another  train  passing  in  the 
opposite  direction,  the  space  between  them  being  only  about 
ten  feetj  and  it  was  a  question  to  be  determined  by  the  jury 
whether  it  was  carelessness  for  him  to  undertake  to  cross  the 
track  rather  than  remain  in  that  more  or  less  dangerous 
position." 

What  we  have  said  sufficiently  disposes  of  the  ruling  of 
the  court  in  refusing  the  first  of  appellant's  refused  instruc- 
tions. The  contention  that  it  was  error  to  refuse  the  sec- 
ond, third,  fourth,  fifth  and  sixth  of  appellant's  refused 
instructions,  is  not,  in  our  opinion,  tenable.  First,  because 
the  instructions  refer  to  the  fifth,  fourth,  third,  second  and 
first  counts  of  the  declaration,  whereas  the  case  was  tried 
upon  the  original  five  counts  as  well  as  upon  the  first,  sec- 
ond, third,  fourth,  fifth  and  seventh  counts  of  the  plaintiff's 
amended  declaration;  and,  second,  because  there  was  at  least 
one  good  count  about  which  there  can  be  no  question  in 
the  declaration  (the  seventh)  to  which  the  evidence  was 
applicable,  and  if  it  was  error  for  the  court  to  refuse  to 
instruct  the  jury  that  the  plaintiff  could  not  recover  under 
the  other  counts,  it  was  harmless.  Coal  Co.  v.  Scheiber, 
167  111.  539;  R.  R.  Co.  v.  Weiland,  179  III.  610-14;  Swift  v. 
Rutkowski,  82  111.  App.  113;  affirmed,  182  111.  18-24. 

Moreover,  appellant,  by  nineteen  instructions  given  at  its 
request,  at  the  same  time  as  the  refused  instructions  numbers 
one  to  eight,  inclusive,  were  presented,  being  the  fourteenth 
to  thirty-second  instructions,  both  inclusive,  asked  the  jury 
to  consider  the  issues  under  these  several  counts.  By  so 
doing  it  should  be  held  to  have  waived  the  instructions  ask- 
ing the  court  to  direct  the  jury  there  could  be  no  recovery 
under  these  counts. 
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The  seventh  instruction  was  properly  refused,  because  it 
tells  the  jury,  in  substance,  that  certain  acts  of  the  plaintiff, 
if  they  believed  they  were  proven,  were  negligence.  This 
was  improper,  because  what  was  negligence,  as  we  have 
seen  under  the  facts  of  this  case,  was  for  the  jury. 

The  eighth  refused  instruction  was  properly  refused, 
because  it  tells  the  jury  that  certain  acts  of  the  plaintiff  did 
not  constitute  due  care  on  his  part.  Moreover,  by  numer- 
ous instructions  given  by  the  court  and  presented  at  the 
same  time  as  this  instruction,  the  questions  of  care  and  neg- 
ligence, under  every  possible  view  of  the  case,  were  submit- 
ted to  the  jury. 

Objection  is  also  made  that  the  court  excluded  proi)er 
evidence.  It  is  sufficient  to  say  that  in  the  respects  com- 
plained of,  no  exception  was  taken  by  the  appellant  to  the 
exclusion  of  the  evidence. 

Considerable  argument  of  appellant's  counsel  is  devoted 
to  the  credibility  of  certain  witnesses,  and  also  as  to  the 
action  of  the  court  in  permitting  counsel  for  plaintiff  to  call 
a  number  of  witnesses  as  to  the  mental  condition  of  the 
plaintiff  before  and  after  the  accident  at  a  stage  in  the  case 
when  six  witnesses  had  already  testified  on  that  subject, 
none  of  whom  were  experts,  counsel  for  appellant  stating 
that  he  would  not  introduce  any  testimony  on  that  subject. 
We  deem  it  unnecessary  to  consider  in  detail  the  evidence 
of  the  several  witnesses  referred  to  on  the  matter  of  their 
credibility,  as  that  was  a  question  peculiarly  for  the  jury. 
As  to  the  action  of  the  court  in  declining  to  limit  the  num- 
ber of  plaintiff's  witnesses  as  to  mental  condition,  we  think 
there  was  no  orror. 

No  objection  has  been  made  to  the  amount  of  the  judg- 
ment, and  being  of  the  opinion  that  there  is  no  material 
error  in  the  record,  the  judgment  is  affirmed. 

Vol.  LXXXVni  U 
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Swift  &  Company  t.  Peter  O'Neill. 

1.  Master  and  Bery Ayr— Negligence  of  Master  a  Concurring  and 
Efficient  Cause, — If  the  negligence  of  the  master  operates  as  a  concur- 
ring and  efficient  cause,  his  liability  will  not  be  relieved  by  other  causes 
also  concurring. 

2.  CoNTBiBUTORY  Nbguoence— H^Tiaf  is  AW.— Where  a  promise  is 
made  by  one  in  authority  to  the  injured  person,  to  remove  a  defect  and 
its  consequent  danger,  such  person  is  warranted  in  remaining  in  the 
employment  for  a  reasonable  time  to  await  the  fulfillment  of  the  prom- 
ise and  without  accepting  the  risk  in  question  as  an  assumed  risk,  or 
becoming  thereby  guilty  of  such  contributory  negligence  as  will  bar 
a  recovery. 

8.  Evidence — Exhibiting  Injured  Member, — There  is  no  error  in  per- 
mitting a  plaintiff  to  exhibit  his  injured  leg  to  the  jury,  nor  in  declining 
to  compel  him  to  remove  the  salve  from  the  wound. 

4.  Same— i^*oo/«  Admissible  Under  the  Oeneral  Allegations  of  the 
Declaration,— 'Tlie  proof  of  occupation  as  a  brick-layer  and  inability  to 
labor  at  that  work,  are  admissible  under  the  general  allegations  of  the 
declaration. 

5.  Dabiaoes— TT/ien  $7,000  Not  Excessive,— Where  the  evidence  is 
quite  sufficient  to  warrant  the  jury  in  concluding  that  the  injury  pre- 
vented the  person  from  continuous  labor  at  his  usual  occupation,  con- 
sistently with  any  hope  of  a  recovery,  or  where  it  appears  that  he  might 
work  and  did  work,  but  that  a  continuance  of  such  labor  would  involve  a 
permanency  of  the  ailment,  and  if  he  could  recover  at  all,  it  would  seem 
that  it  would  be  necessary  to  forego  such  labor  and  as  well  to  submit  to 
an  operation,  which  could  be  scarcely  regarded  as  less  than  serious,  and 
is  at  best  uncertain  in  its  results,  $5,000  is  not  excessive. 

Aetion  in  Ca^e,  for  personal  injuries.  Appeal  from  the  Superior 
Court  of  Cook  County;  the  Hon.  Arthur  H.  Chetlain,  Judge,  presid- 
ing. Heard  in  this  court  at  the  October  term,  1899.  Affirmed.  Opin- 
ion filed  March  26,  1900. 

Statement. —  This  suit  was  brought  by  appellee  to 
recover  damages  resulting,  as  is  alleged,  from  negligence  of 
appellant.  Appellee  was  an  employe  of  appellant,  and 
during  his  emplo3'^ment  was  transferred  from  a  building 
where  he  had  worked  into  a  new  building  which  was  being 
constructed  by  appellant  for  use  in  the  business  of  smoking 
and  curing  meats.  The  building  was  nearly  if  not  quite 
completed,  and  consisted  of  several  floors,  each  floor  being 
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laid  off  in  alleys,  upon  which  alleys  the  various  compart- 
ments for  smoking  meat  were  situate.  Each  alley  or  pas- 
sageway was  provided  with  electric  wires  for  lighting. 
In  front  of  each  smoke  vault  or  compartment  a  wire  was 
suspended  from  the  main  wire,  and  at  the  end  of  each  of 
these  suspended  wires  there  was  a  socket  upon  which  a 
globe  could  be  screwed  to  make  it  available  for  lighting. 
Globes  had  not  been  placed  upon  these  sockets  of  the  sus- 
pended wires,  but  in  working  in  the  alleys  the  men  carried 
with  them  a  globe  and  attached  it  as  it  was  needed  in 
front  of  any  particular  vault. 

The  alleys  or  passageways  were  very  dark  when  not 
lighted  by  the  electric  light.  There  was  evidence  tending 
to  show  that  this  darkness  of  the  alleys  was  such  as  to 
make  it  dangerous  to  work  there  in  absence  of  electric  or 
other  artificial  light. 

Engleman,  the  foreman,  testified  that  four  of  the  em- 
ployes spoke  to  him  of  the  conditions,  and  said  that  '^  it 
was  pretty  dark;  dangerous." 

The  evidence  disclosed  that  appellee,  when  transferred  to 
this  new  building,  complained  of  the  darkness  of  these 
alleys,  where  he  was  required  to  work,  and  of  the  danger 
consequent;  that  he  made  such  complaint  to  the  foreman 
who  was  over  him  in  authority;  that  the  foreman  promised 
to  see  the  assistant  superintendent  in  regard  to  having 
lights  put  in,  and  said  that  they  could  not  then  stop  to  talk 
about  lights,  that  the  meat  must  be  got  out,  and  that 
afterward  the  foreman  told  appellee  that  he  had  spoken  to 
the  assistant  superintendent  and  that  the  latter  had  said  that 
"  he  would  get  the  lights  in  time — to  keep  going."  Appel- 
lee testified  that  he  repeated  his  complaint  upon  this  almost 
every  day,  and  that  on  these  occasions  the  foreman  told 
him  "  to  go  right  ahead  and  keep  going  and  we  would  get 
the  lights  in  time,  that  he  didn't  have  time  to  stop  and  talk 
any  more  about  it."  And  appellee  testified  that  "  he  sup- 
posed those  lights  would  come  in,  and  still  kept  working." 

While  thus  working  it  became  his  duty  to  go,  with  several 
others,  to  one  of  the  floors  of  the  new  smokehouse  to  move 
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meat.  Appellee,  by  order  of  the  foreman,  then  present, 
preceded  the  others  for  the  purpose  of  screwing  a  globe 
upon  the  wire  suspended  in  front  of  the  v^ault  to  be  used, 
and  thereby  obtaining  light  for  their  work.  The  other 
employes  followed  with  a  truck.  In  order  to  reach  the 
socket  on  the  wire  and  attach  the  globe  to  it,  appellee  was 
obliged  to  get  up  on  something,  and  to  this  end  and  by 
direction  of  the  foreman,  he  climbed  up  on  a  truck  which 
was  standing  there,  and  following  the  specific  order  of  his 
foreman,  who  stood  by  and  directed  his  movements,  pro- 
ceeded to  attach  the  globe.  While  so  engaged,  the  other 
men  approached  in  the  dark  alley  with  the  truck  which 
they  were  bringing,  and,  not  seeing  appellee,  ran  their 
truck  into  the  one  upon  which  appellee  stood.  Appellee 
was  thereby  thrown  to  the  floor  and  his  leg  was  severely 
injured  by  being  caught  in  the  framework  of  the  truck. 

As  to  the  extent  of  the  injury,  one  of  the  physicians, 
called  as  a  witness,  testified  that  ^'  the  injury  is  permanent 
unless  there  should  be  an  operation,  and  then  they  will  have 
to  remove  a  portion  of  the  bone,  which  may  relieve  the 
condition  entirely,  and  may  not." 

Another  physician  testified  that  the  shin  bone  was 
injured;  that  part  of  the  bono  was  dead,  and  that  "it  will 
set  up  inflammation  in  that  leg — such  a  severe  inflammation 
that  an  abscess  or  running  sore  will  break  out  in  the  leg, 
and  I  think  the  inflammation  would  be  so  great  that  the 
man  would  have  to  go  to  bed  and  raise  his  leg  above  his 
head,  provided  there  was  no  other  operative  procedure  taken 
for  him." 

Another  physician  testified : 

"  If  his  occupation  is  such  as  not  to  require  him  to  stand 
on  his  feet  too  much,  why,  the  probabilities  are  he  will  get 
fairly  well;  but  if  he  is  to  follow  day  labor.  I  don't  see  how 
he  can  recover,  but  will  be  troubled  with  that  as  long  as  he 
lives.     ♦    *    *    An  operation  may  relieve  him  partially." 

At  the  trial  appellee  was  permitted,  over  objection  of 
appellant's  counsel,  to  exhibit  the  injured  leg  to  the  jury. 
The  injured  part  was  covered  w^ith  a  salve  at  the  time,  and 
counsel  for  appellant  requested  the  court  to  direct  this  salve 
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to  be  removed  to  enable  a  better  inspection  of  the  injary. 
This  request  was  denied,  and  coansel  for  appellant  excepted 
thereto.  The  declaration  alleges  no  other  occupation  of 
the  appellee  than  that  of  an  ordinary  laborer.  Evidence 
was  admitted,  over  objection  by  appellant,  tending  to  show 
that  appellee  had  worked  as  a  bricklayer,  and  that  after  the 
injary  he  could  not  perform  such  work.  A  hypothetical 
question  was  answered  by  an  expert  over  objection  of 
appellant,  a  part  of  the  hypothesis  being  that  appellee's  leg 
was  in  a  healthy  condition  before  the  injury.  Appellee  had 
already  testified  that  his  condition  of  health  before  the 
injury  was  '*  the  best  of  health." 

The  issues  of  fact  were  submitted  to  a  jury  and  a  verdict 
was  returned  for  the  appellee  and  his  damages  were  assessed 
at  $7,000.  After  a  remittitur  of  $2,000  upon  this  verdict, 
judgment  was  rendered  thereon  for  $5,000,  and  from  that 
judgment  this  appeal  is  prosecuted. 

Americus  B.  Melvillb  and  Frank  J.  Cantt,  attorneys 
for  appellant. 

Francis  T.  Mcrphy  and  Thaddeus  S.  Allbe,  attorneys 
for  appellee. 

Mr.  Presiding  Jcistiob  Sears  delivered  the  opinion  of  the 
court. 

The  principal  question  presented  upon  this  appeal  is  as  to 
whether  Che  complaint  by  appellee  of  the  dangerous  condi- 
tions arising  from  lack  of  light  and  the  promise  by  the  fore- 
man and  the  assistant  superintendent  to  better  the  conditions, 
are  sutBcient  to  take  this  case  out  of  the  application  of  the 
general  rule  as  to  assumed  risks. 

We  are  of  opinion  that  the  evidence  is  ample  to  establish 
the  fact  that  the  conditions  arising  from  the  darkness  of  the 
alley  were  dangerous  conditions,  and  that  the  jury  were 
warranted  in  finding  that  there  was  negligence  in  this 
regard  on  the  part  of  appellant.  Whether  the  injury  was 
caused  solely  by  the  negligence  of  appellant  in  the  failure 
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to  properly  light  the  place  where  its  employe  was  directed 
to  work,  or  such  negligence  was  only  a  oondurring  cause 
together  with  negligence  of  others,  who  were  fellow- 
servants,  was  not  a  question  of  controlling  importance.  In 
either  case  if  the  negligence  of  appellant  operated  as  a  con- 
curring and  efficient  cause,  the  liability  of  appellant  would 
not  be  relieved  by  other  causes  also  concurring.  N".  C.  St, 
Ey.  Co.  V.  Dudgeon,  83  111.  App.  52S,  and  cases  therein  cited. 

And  a  jury  might  well  have  found  from  this  evidence 
that  the  action  of  the  fellow-servants  of  appellee  was  not, 
under  the  circumstances,  negligent. 

The  right  to  a  recovery  would  depend,  then,  upon  the 
question  of  whether  the  risk  was  within  the  assumed  hazards 
of  the  employment. 

The  evidence  is  sufficient  to  establish  a  promise  to  remove 
the  defect  and  its  consequent  danger,  and  that  the  promise 
was  made  by  a  vice-principal  of  appellant.  There  is  no  con- 
troversy as  to  the  making  of  the  promise.  The  foreman 
himself  testified  to  it,  as  well  as  appellee.  Nor  is  there  any 
question  but  that  the  promise  was  made  by  those  who  could 
thereby  bind  appellant  in  relation  to  this  employe.  Engle- 
man  was  foreman.  To  him  the  complaint  was  made.  He 
in  turn  communicated  it  to  an  assistant  superintendent,  who 
was  superintendent  of  the  smoking  department,  and  the 
latter  promised  the  removal  of  the  danger,  and  directed 
appellee,  the  employe  who  complained,  to  go  on  with  his 
work.  This  promise  and  direction  were  conveyed  by  the 
foreman  to  appellee.  It  is  idle  to  argue  that  the  foreman 
and  the  assistant  superintendent  bad  no  authority  to  make 
such  repairs.  It  is  enough  that  they  had  authority,  by  rea- 
son of  their  relationship  to  appellee  as  vice-principal  of 
appellant,  to  promise  to  make  them.  By  that  promise 
appellee  was  warranted  in  remaining  in  the  employment  for- 
a  reasonable  time^ to  await  the  fulfillment  of  the  promise, 
and  without  accepting  the  risk  in  question  as  an  assumed 
risk,  or  becoming  thereby  guilty  of  such  contributory  neg- 
ligence as  would  bar  a  recovery.  M.  F.  Co.  v.  Abend,  107 
111.  44;  Weber  Wagon  Co.  v.  Kehl,  139  111.  644;  Ridges  v. 
City,  72  111.  App.  142. 
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It  could  hardly  be  said  that  a  reasonably  prudent  man 
might  not,  relying  upon  such  promise,  continue  exposed  to 
the  hazard  in  question.  The  verdict  is  sufficiently  sup- 
ported by  the  evidence  in  this  regard. 

But  it  is  contended  by  counsel  for  appellant  that  there  is 
a  distinction  between  a  promise  to  repair  a  defect  which 
existed  when  the  employment  was  entered  into,  and  a  prom- 
ise to  repair  a  defect  which  has  arisen  during  the  employ- 
ment. It  is  strenuously  argued  that  the  exception  to  the 
general  rule  as  to  assumed  risks,  which  applies  to  a  promise 
to  repair  a  subsequently  arising  risk,  has  no  application  to 
a  risk  which  existed  when  the  employment  was  enterea 
into,  because  the  employer  had  the  right  to  conduct  his 
business  as  he  chose,  even  to  adopting  methods  and  appli- 
ances which  were  not  the  best  and  safest,  and  the  employe 
was  free  to  reject  the  employment  if  he  was  unwilling  to 
assume  the  risks  and  perils  arising  from  such  methods  and 
appliances.  In  support  of  this  contention  several  Massa- 
chusetts cases  are  cited.  These  decisions  are  in  eflfect  a 
construction  of  a  Massachusetts  statute  entitled  "Employer's 
Liability  Act."  Whatever  analogy  may  be  found  in  the 
interpretation  of  this  statute  to  the  principles  of  the  com- 
mon law,  it  is  enough  to  say  that  we  are  unable  to  find  in  any 
Illinois  decision  a  recognition  of  any  such  distinction  between 
promises  to  repair.  No  Illinois  case  holds,  so  far  as  we  are 
aware,  that  if  an  employe  undertook  an  employment  in 
which  there  was  a  hazard  to  which  he  objected  and  which 
the  master  promised  to  remove,  the  former  might  not 
remain  a  reasonable  time  in  the  employment  without 
assuming  the  dangers  of  such  hazard  or  making  himself 
necessarily  guilty  of  such  contributory  negligence  as  would 
bar  a  recovery  for  injury  received  through  such  danger. 
It  would  seem  in  reason  that  there  could  be  no  such  dis- 
tinction. The  promise  to  repair  operates  in  either  case 
merely  to  negative  the  presumption,  otherwise  obtaining, 
that  the  employe  in  consideration  of  his  hire  assumed  the 
peril  of  the  hazard  in  question,  or  that  he  was  guilty  of  such 
contributory  negligence  in  remaining  exposed  to  it  as  would 
of  necessity  bar  a  recovery.     Ridges  v.  City,  supra. 
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And  it  would  seem  to  do  this  in  the  one  case  as  well  as  in 
the  other.  But  as  a  matter  of  fact  in  this  case  the  appellee 
was  at  the  beginning  of  his  employment  engaged  in  the  old 
building,  and  it  was  during  his  employment  that  he  was 
transferred  to  the  new  building  and  for  the  first  time 
exposed  to  the  hazards. 

We  are  of  opinion  that  the  promise  to  remove  the  danger 
was  sufficient  in  this  case  to  prevent  the  application  of  the 
general  rule  as  to  assumed  risks. 

There  is  another  element  in  this  case  which  bears  as  well 
upon  the  question  of  negligence  of  appellant  as  upon  the 
question  of  any  contributory  negligence  on  the  part  of 
appellee,  and  upon  each  supports  the  recovery.  Appellee, 
when  he  climbed  upon  the  truck  in  the  dark  alley  to  attach 
the  globe  to  the  wire,  was  acting  under  the  direct  and  con- 
trolling order  of  his  foreman,  who  stood  by  and  directed  his 
movements.     Offutt  v.  Col.  Ex.  Co.,  175  111.  472. 

Appellee  was  permitted  to  testify  that  '*he  supposed 
those  lights  would  come  in  and  still  kept  working."  Coun- 
sel for  appellant  complains  of  the  admission  of  this  evidence. 
Perhaps  it  was  not  necessary  that  appellee  should  thus  show 
by  direct  testimony  that  he  had  relied  upon  the  promises 
in  remaining  exposed  to  the  danger,  for  the  evidence  dis- 
closes that  the  promises  were  made  **  almost  every  day," 
and  up  to  the  time  of  the  injury,  so  that  in  the  absence  of 
direct  proof  the  jury  would  have  been  warranted  in  infer- 
ring that  the  promise  was  the  reason  for  remaining  at  work. 
But  the  admission  of  the  evidence  could  in  no  way  have 
prejudiced  appellant.  It  only  showed  directly  and,  we  think, 
properly,  that  which  is  otherwise  apparent  and  uncontra- 
dicted. 

There  was  no  error  in  permitting  appellee  to  exhibit  the 
injured  leg  to  the  jury  (Springer  v.  City,  135  111.  552;  City 
V.  Dougherty,  153  111.  163),  nor  in  declining  to  compel  him 
to  remove  the  salve  from  the  wound.  In  each  instance  the 
action  of  the  trial  court  was  largely  a  matter  of  sound 
discretion,  upon  consideration  of  all  surrounding  circum- 
stances, and  we  are  unable  to  say  that  the  discretion  was 
abused. 
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The  proof  of  occupation  as  a  bricklayer  and  inability  to 
labor  at  that  work,  was  admissible  under  the  general  alle- 
gations of  the  declaration.  C.  &  E.  R.  R.  Co.  v.  Meech,  163 
111.  305. 

We  regard  the  hypothetical  question  complained  of  as 
proper  so  far  as  the  objections  raised  are  concerned.  The 
testimony  of  appellee  that  his  health  had  been  "  the  best" 
before  the  injury  was  enough  to  warrant  the  hypothesis 
that  the  leg  was  sound. 

Complaint  is  made  as  to  the  amount  of  the  verdict.  The 
evidence  as  to  the  probability  of  a  recovery  is  not  positive. 
It  is,  however,  quite  sufficient  to  warrant  the  jury  in  conclud- 
ing that  the  injury  prevented  the  appellee  from  continuous 
labor  at  his  usual  occupation,  consistently  with  any  hope  of 
a  recovery.  In  other  words,  it  appears  that  appellee  miglit 
work,  and  did  work,  but  that  a  continuance  of  such  labor 
would  involve  a  permanency  of  the  ailment.  If  he  can 
recover  at  all,  it  would  seem  that  it  will  be  necessary  to 
forego  such  labor  and  as  well  to  submit  to  an  operation, 
which  can  scarcely  be  regarded  as  less  than  serious,  and  is 
at  best  uncertain  in  its  results.  There  is  no  ground  upon 
which  we  can  hold  that  the  amount  recovered  is  excessive. 
C.  &  E.  I.  R.  R.  Co.  V.  Cleminger,  77  111.  App.  186. 

The  judgment  is  affirmed. 


George  Pagels  v.  Anton  Meyer. 

1.  Master  and  Servant— WTien  Master  U  Liable  for  Injuries  to 
Servant. — Where  the  servant  is  injured  while  obeying  the  orders  of  his 
master  to  perform  work  in  a  dangerous  manner,  the  master  is  liable, 
unless  the  danger  is  so  imminent  that  a  man  of  ordinary  prudence 
would  not  incur  it. 

2.  Same— THien  Master  Orders  Servant  to  Dangerous  Work,— The 
master  is  liable  to  a  servant  when  he  orders  him  to  perform  a  dangerous 
work,  unless  the  danger  is  so  imminent  that  no  man  of  ordinary  prudence 
would  incur  it 

3.  ShMR—Relaiion  o/.— The  master  and  servant  are  not  altogether 
upon  a  footing  of  equality.    The  primary  duty  of  the  servant  is  obedi- 
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ence,  and  he  can  not  be  charged  with  negligence  in  obeying  an  order  of 
the  master  unless  he  acts  recklessly  in  so  obeying.  Whether  he  acted 
thus  recklessly  in  obeying  his  master's  order,  or  whether  he  acted  as  a 
reasonably  prudent  person  should  act,  are  questions  of  fact  to  be  deter- 
mined by  the  jury. 

4.  Saue^  Question  of  Servant's  Reckless  Obedience,  One  for  the 
Jury, — Even  if  the  injured  party  knew  that  to  do  the  work  at  tlie  place 
and  under  the  circumstances  was  dangerous,  the  question  as  to  whether 
he  recklessly  obeyed  the  master's  order  or  acted  as  a  reasonably  pru- 
dent person  would  do,  is  for  the  jury  to  determine. 

5.  SAVE^Emploffnient  of  Inexperienced  and  Incompetent  Help,  a 
Question  of  Fact  for  the  Jury,— As  to  whether  the  master  employed 
inexperienced  and  incompetent  help  to  assist  the  servant  in  doing  his 
work,  or  by  the  exercise  of  reasonable  diligence  should  have  known  that 
the  help  so  employed  was  inexperienced  and  incompetent,  are  questions 
for  the  jury. 

6.  Fellow-Servants—  Mlio  Are.  —To  constitute  fellow-servants  they 
must  either  directly  co-operate  in  the  particular  business  so  that  they 
may  exercise  an  influence  upon  each  other  promotive  of  proper 
caution,  or  their  duties  must  be  such  as  to  bring  them  into  habitual 
association  so  that  they  may  exercise  such  influence  upon  each  other. 

7.  lasTRVCTioas— Erroneous  Definition  of  Fellow-Seirants,— An  in- 
struction which  is  liable  to  the  construction  that  in  order  to  be  fellow- 
servants  it  is  only  necessary  that  they  co-operate  in  the  particular  busi- 
ness in  hand,  without  their  duties  being  such  as  to  promote  proper 
caution,  is  erroneous. 

Action  in  Case,  for  personal  injuries.  Appeal  from  the  Superior 
Ck)urt  of  Cook  County;  the  Hon.  Marcus  Kayanagh,  Judge,  presiding. 
Heard  in  this  court  at  the  October  term,  1899.  Affirmed.  Opinion  filed 
March  26,  1900. 

Americds  B.  Melville  and  Frank  J.  Canty,  attorneys 
for  appellant. 

Brandt  &  Hoffmann,  attorneys  for  appellee. 

Mr.  Justice  Windes  delivered  the  opinion  of  the  court. 

Appellee,  Meyer,  an  experienced  sawyer,  was  on  October 
13,  1897,  injured  in  the  workshop  or  factory  of  appellant 
while  employed  therein,  bj''  having  the  four  fingers  and 
knuckles  of  his  right  hand  cut  off  by  a  rip-saw  at  which  he 
was  engaged  in  preparing  certain  timbers  or  planks  to  be 
made,  by  gluing  the  pieces  together,  into  certain  turned 
posts. 
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He  brouo^ht  an  action  a^inst appellant,  his  employer,  for 
damages,  and  on  a  trial  before  the  Superior  Court  and  a 
jury,  recovered  a  verdict  and  judgment  thereon  of  $5,000, 
from  which  this  appeal  is  taken. 

Counsel  for  appellant  contend,  first,  that  the  trial  court 
should  have  taken  the  case  from  the  jury  for  the  reason 
that  Meyerassumed  the  risk  of  his  employment;  and  second, 
that  the  court  erred  in  refusing  to  give  certain  instructions 
on  the  subjects  of  inexperienced  and  incompetent  servant 
and  fellow-servant. 

The  declaration  is  composed  of  eleven  counts  which  take 
up  thirty-three  pages  of  the  abstract,  and  as  it  seems  to  us, 
presents  a  most  remarkable  illustration  of  needless  prolixity 
in  pleading.  The  essential  charges  of  negligence  in  the 
declaration,  in  so  far  as  there  is  any  proof  to  sustain  them, 
are,  first,  that  the  defendant  failed  to  furnish  the  plaintiff 
with  a  reasonably  safe  place  in  which  to  do  his  work  and 
reasonably  safe  appliances;  second,  that  defendant's  foreman 
ordered  the  plaintiff  to  do  his  work  in  a  dangerous  way, 
when  the  latter  was  proceeding  at  his  work  in  another  and 
safer  way;  third,  that  defendant  knowingly  employed  inex- 
perienced and  incompetent  help  to  assist  plaintiff  in  doing 
his  work,  or  by  the  exercise  of  reasonable  diligence  should 
have  known  that  the  help  so  employed  was  inexperienced 
and  incompetent;  and,  fourth,  that  defendant's  foreman 
hurried  plaintill  in  the  performance  of  a  dangerous  work. 

There  is  nomaterial  conflict  in  the  evidence  as  to  the  second 
and  fourth  of  these  charges.  We  think  that  it  is  clearly 
shown  by  the  evidence  thatdefendant's  foreman,  after  having 
directed  plaintiff  as  to  the  particular  piece  of  work  he  was  to 
do  and  plaintiff  had  proceeded  to  prepare  the  material  and 
appliances  necessary  and  proper  to  do  the  work  in  a  proper 
and  reasonably  safe  way,  ordered  him  to  arrange  the 
material  and  appliances  in  another  and  different  way  in 
order  to  save  time,  which  latter  way  was  more  danger- 
ous. We  think  the  jury  were  justified  from  all  the  evi- 
dence in  finding  that  this  order  of  the  foreman  to  plaintiff 
was  negligent  and  that  it  directly  contributed  to  the  injury. 
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It  also  clearly  appears  from  a  preponderance  of  the  evi- 
dence that  the  work  which  plaintiff  was  ordered  to  do,  in 
the  manner  in  which  h^  was  directed  to  do  it  by  the  fore- 
man, was  both  difficult  and  dangerous,  and  that  plaintiff 
was  hurried  by  the  foreman  to  complete  the  work,  and  there 
is  no  showing  in  the  evidence  that  there  was  any  partic- 
ular demand  or  exigency  of  defendant's  business  which 
necessitated  that  plaintiff  should  have  been  hurried  in  so 
dangerous  and  difficult  a  work.  We  think  the  jury  were 
justified  from  the  evidence  in  finding  that  the  defendant's 
foreman  was  negligent  in  this  regard  and  that  such  negli- 
gence directly  contributed  to  plaintiff's  injury. 

It  appears  from  the  evidence  that  in  carrying  out  the 
order  of  the  foreman  to  prepare  the  timbers  or  planks  to 
make  the  turned  posts,  it  was  necessary  for  the  plaintiff  to 
use  a  mitre  box  and  certain  boards  or  pieces  of  timber,  in 
order  to  support  and  steady  the  pieces  of  timber  or  planks 
which  were  to  be  sawed  by  plaintiff  in  order  to  properly 
prepare  them  for  the  posts.  For  the  purpose  of  showing 
and  illustrating  to  the  jury  and  the  court  the  exact  manner 
in  which  this  box  and  the  planks  and  timbers  were  used  in 
doing  the  work  in  the  manner  in  which  plaintiff  was  pro- 
ceeding to  do  it,  as  well  as  the  manner  in  which  he  was 
ordered  to  do  it  by  the  foreman,  first  there  was  presented 
to  the  jury  and  court,  and  offered  in  evidence,  a  certain 
model  of  the  mitre  box  made  to  a  scale  of  about  one-fourth 
the  dimension  of  the  original.  The  witnesses  were  exam- 
ined with  the  model  before  them,  were  asked  to  and  did 
illustrate  to  the  jury  the  manner  in  which  the  mitre  box 
and  timbers  were  prepared  to  be  used  in  the  first  instance 
by  the  plaintiff,  and  as  they  were  actually  used  by  him  in 
doing  the  work  as  he  was  ordered  to  do  it  by  the  foreman. 
On  behalf  of  the  defendant  the  mitre  box  itself,  which  was 
used  by  plaintiff,  was  exhibited  to  the  court  and  jury  and 
offered  in  evidence  for  the  same  purposes  as  the  model. 
Neither  this  model  nor  mitre  box  has  been  made  a  part  of 
the  record  in  any  way,  nor  exhibited  to  this  court,  and  we 
therefore  have  not  the  same  advantages  as  the  trial  court 
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and  jury  bad  in  determining  just  how  the  work  was  done 
by  plaintiff  and  how  he  proposed  to  do  it,  nor  as  to  the 
relative  danger  of  the  different  methods;  but  we  are  satis- 
fied from  a  reading  of  the  evidence  that  the  verdict  of  the 
jury  in  the  two  respects  last  above  mentioned  is  justified. 
In  the  case  of  Offut  v.  Col.  Exp'n,  175  111.  479,  where  it 
appears  that  a  servant  suggested  that  a  rope  be  placed  to 
hang  a  scaffold  in  a  particular  way,  and  was  ordered  to  do 
it  in  a  different  way  by  his  foreman,  the  question  of  the 
negligence  of  the  foreman,  as  well  as  care. of  the  servant,  it 
was  held,  should  have  been  submitted  to  the  jury,  and  the 
court  say : 

"The  rule  is,  that  where  the  servant  is  injured  while 
obeying  the  orders  of  his  master  to  perform  work  in  a 
dangerous  manner,  the  master  is  liable,  unless  the  danger 
is  so  imminent  that  a  man  of  ordinary  prudence  would  not 
incur  it."  Citing  111.  Steel  Co.  v.  Schymanowski,  162  III. 
447;  Anderson  rressed  Brick  Co.  v.  Sobkowiak,  148  Id. 
573;  and  West  Chicago  St.  R.  R.  Co.  v.  Dwyer,  162  Id.  482. 

In  the  Schymanowski  case  the  court  say  : 

"  The  master  is  liable  to  a  servant  when  he  orders  the 
latter  to  perform  a  dangerous  work,  unless  the  danger  is  so 
imminent  that  no  man  of  ordinary  prudence  would  incur  it. 
♦  *  *  The  master  and  servant  are  not  altogether  upon 
a  footing  of  eouality.  The  primary  duty  of  the  latter  is 
obedience,  and  ne  can  not  be  charged  with  negligence  in 
obeying  an  order  of  the  master  unless  he  acts  recklessly  in 
so  obeying.  WHether  he  acted  thus  recklessly  in  obeying 
his  master's  order,  or  whether  he  acted  as  a  reaiisonably  pru- 
dent person  should  act,  are  questions  of  fact  to  be  deter- 
minea  by  the  jury."  (Citing  numerous  cases.)  This  last 
case  also  disposes  of  the  contention  of  appellant  here  that 
plaintiff  did  not  exercise  due  care. 

To  like  effect  are  Drop  Forge  &  F.  Co.  v.  Van  Dam,  149 
111.341,  and  Colson  v.  Craver  et  al.,  80  111.  App.  99. 

As  to  the  point  that  defendant  failed  to  furnish  a  reason- 
ably safe  place  and  appliances,  there  is  a  conflict  in  the  evi- 
dence as  to  whether  or  not  the  place  where  plaintiff  was 
directed  to  do  his  work  was  reasonably  safe.  In  so  far  as 
the  appliances  are  concerned,  what  has  been  said  in  connec- 
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tion  with  the  order  of  the  foreman  to  plaintiff  and  the 
hurrying  of  him  in  his  work,  sufficiently  disposes  of  it, 
except  perhaps  as  to  a  minor  contention  under  this  heading 
that  plaintiff  assumed  the  risk.  This  question  of  assumed 
risk  is  also  made  with  regard  to  the  place,  in  case  it  should 
be  held  not  to  be  reasonably  safe. 

The  evidence  tends  to  show  that  on  the  opposite  side  of 
the  saw-table  where  plaintiff  was  ordered  to  do  the  Xvork  in 
question,  and  in  the  place  where  plaintiff's  helper  stood, 
there  were  accumulated  strips  and  pieces  of  wood  which 
came  from  the  timber  and  planks  as  they  were  sawed,  upon 
which  the  helper  was  compelled  to  stand  and  walk  as  he 
assisted  at  the  sawing;  that  this  accumulation  of  strips  and 
pieces  of  wood  was  more  or  less  uneven  and  difficult  to  stand 
or  move  about  upon,  and  necessarily  made  it  quite  difficult 
for  the  helper  to  hold  steadily  the  planks  or  pieces  of  tim- 
ber as  they  came  from  the  saw  from  plaintiff,  and  caused 
the  same  to  move  unsteadily  or  to  "  joggle,"  and  thus  made 
plaintiff's  work  the  more  dangerous  and  difficult  to  per- 
form. On  the  part  of  the  defendant  the  evidence  in  this 
respect  tends  to  show  that  the  accumulation  of  the  strips 
and  pieces  of  timber  did  not  cause  any  inconvenience  to  the 
helper,  nor  make  his  work  or  that  of  the  plaintiff  any 
more  difficult  or  dangerous.  It  also  appears  that  it  was  the 
duty  of  plaintiff,  as  well  as  his  helper,  to  remove  said 
accumulated  strips  and  pieces  of  timber  when  it  became 
necessary;  but  also  the  evidence  clearly  shows  that  plaint- 
iff was  hurried  by  the  foreman  at  this  particular  time  to  do 
his  work.  We  can  not  say  from  a  careful  reading  of  the 
evidence  that  a  finding  by  the  jury  that  the  place  where 
plaintiff  was  set  to  work  was  not  a  reasonably  safe  place,  was 
manifestly  against  the  evidence,  and  in  view  of  the  order  of 
the  foreman  to  hurry  with  his  work  we  are  not  prepared  to 
hold  that  it  clearly  appears  that  plaintiff  assumed  the  risk 
either  of  place  or  appliances.  We  think  that  was  a  question 
of  fact  proper,  under  the  evidence,  for  submission  to  the  jury. 
Even  if  plaintiff  knew  that  to  do  his  work  at  the  place  and 
under  the  circumstances  was  dangerous,  the  question  as  to 


Digitized  by 


Google 


First  District — October  Term,  1899.      176 

Pagels  V.  Meyer. 

whether  he  recklessly  obeyed  the  foreman's  order  or  acted 
as  a  reasonably  prudent  person  should  do,  was  for  the  jury 
to  determine.  Dallemand  et  al.  v.  Saalfeldt,  Adm'r,  175  111. 
310;  The  U.  S.  C.Co.  v.  Blindauer,  175  Id.  325;  McGregor 
V.  Reid,  Murdoch  &  Co.,  178  Id.  464,  and  Oflfut  case,  supra. 

As  to  whether  the  defendant  employed  inexperienced  and 
incompetent  help  to  assist  plaintiff  in  doing  his  work,  or  by 
the  exercise  of  reasonable  diligence  should  have  known  th^t 
the  help  so  employed  was  inexperienced  and  incompetent, 
were,  in  our  opinion,  questions  for  the  jury,  on  which  there 
is  a  conflict  in  the  evidence,  and  we  can  not  say  that  in  this 
respect  the  verdict  of  the  jury  is  clearly  against  the  pre- 
ponderance of  the  evidence. 

It  appears  that  an  experienced  sawyer  was  directed  by  the 
foreman  to  assist  plaintiff  in  his  work,  and  after  the  two 
had  sawed  several  pieces  of  timber,  the  foreman  ordered 
the  experienced  helper  to  do  other  work  in  the  factory  and 
put  in  his  place  a  boy  named  Voght,  about  seventeen  years 
old,  who  had  never,  as  he  testifies,  "  done  any  work  like 
that  at  mitering  before."  It  also  appears  that  the  plaintiff, 
although  he  had  worked  in  different  factories  as  a  sawyer 
for  thirteen  or  fourteen  years  prior  to  the  accident,  "  had 
never  done  any  sawing  like  that  before.*'  It  further 
appears  that  as  the  timbers  were  put  through  the  saw  by 
the  plaintiff  and  held  by  Voght,  as  they  came  toward  him, 
moved  unsteadily  and  "  joggled."  Also  that  Voght  had 
worked  in  this  factory  three  or  four  years  prior  to  the  acci- 
dent, had  worked  mostly  on  machines  and  saws,  and  had 
worked  on  every  saw  in  the  place.  Voght  testified  that  the 
pieces,  as  he  pulled  them  through,  did  not  "  joggle,"  and 
that  he  did  not  **  joggle  "  them,  but  he  admits  that  there 
was  an  accumulation  of  waste  pieces  of  timber  upon  the 
floor,  about  a  foot  deep,  and  that  he  walked  on  top  of  them 
while  he  assisted  plaintiff  at  the  saw.  Another  of  defend- 
ant's witnesses,  who  testified  that  Voght  had  been  in  the 
habit  of  helping  around  the  sawyers  in  the  factory  and  that 
he  did  "  his  work  all  right,"  admitted  that  in  order  to  do 
the  work  of  assisting  plaintiff,  it  was  necessary  that  the 
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helper  sboald  have  '^education  and  experience  to  learn  how 
to  do  it." 

Appellant's  counsel  claims  that  the  court  erred  in  refus- 
ing his  29th  and  30th  instructions  on  the  question  of  fellow- 
servant,  but  we  think  there  was  no  error  in  this  respect. 
The  29th  instruction  attempts  to  define  fellow-servants,  and 
says: 

'^  It  is  essential  that  they  shall  be,  at  the  time  of  the 
injury,  directly  co-operating  with  each  other  in  the  partic- 
ular business  in  hand,  or  that  their  duties  shall  bring  them 
into  habitual  association  so  that  they  may  exercise  an 
influence  upon  each  other  promotive  of  proper  caution." 

The  phrase  beginning  "so  that,"  etc.,  is  not  separated 
from  the  words  preceding  by  a  comma.  This  is  not  a 
proi^er  definition  of  fellow-servants.  To  constitute  fellow- 
servants  they  must  either  directly  co-operate  in  the  partic- 
ular business,  so  that  they  may  exercise  an  influence  upon 
each  other  promotive  of  proper  caution,  or  their  duties  must 
be  such  as  to  bring  them  into  habitual  association,  so  that 
they  may  exercise  such  influence  upon  each  other.  The 
instruction  is  liable  to  the  construction  that  in  order  to  be 
fellow-servants  it  is  only  necessary  that  they  directly 
co-operate  in  the  particular  business  in  band,  without  their 
duties  being  such  as  to  promote  proper  caution.  C.  &  A. 
E.  R.  Co.  V.  Swan,  70  III.  App.  331,  and  cases  there  cited; 
affirmed  in  176  III.  427. 

The  30th  instruction  is  based  upon  the  definition  of  fel- 
bw-servants  as  given  in  the  29th,  and  was  therefore  prop- 
erly refused. 

The  32d  instruction  is  based  upon  the  claim  that  defendant 
employed  inexperienced  and  incompetent  help,  and  besides 
being  uncertain  and  complicated  in  its  language,  makes  the 
plaintiff's  right  of  recovery  depend  solely  upon  that  point 
in  the  case,  without  any  reference  to  any  other  claim  of 
plaintiff  to  recover  by  reason  of  defendant  failing  to  fur- 
nish a  reasonably  safe  place  to  do  his  work,  or  reasonably 
safe  appliances,  or  by  reason  of  the  negligent  order  of  the 
foreman  or  of    the  foreman's  negligently  hurrying  the 
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plaintiff  in  the  performance  of  a  difficalt  and  dangerous 
work. 

It  is  objected  that  the  plaintiff  was  allowed  to  prove  that 
his  left  arm  was  not  strai<:^ht,  and  that  this  proof  necessarily 
caased  the  jury  to  give  an  excessive  verdict.  We  think 
that  this  was  not  improper,  as  it  showed  the  physical  con- 
dition of  the  plaintiff  before  his  injury  and  enabled  the  jury, 
to  some  extent,  to  determine  the  damage  to  plaintiff  by 
reason  of  the  loss  of  the  fingers  and  knuckles  of  his  right 
hand.  It  was  shown  on  cross  examination  of  plaintiff  that 
his  left  arm  was  stiff  in  his  elbow,  that  he  could  not  bend 
the  arm,  and  that  was  his  condition  when  he  was  born.  But 
it  also  appears  that  while  he  could  not  work  with  it,  he 
could  do  his  work  of  sawing  with  his  right  hand,  and  could 
use  his  left  in  holding  the  timbers  or  planks.  It  was 
expressly  stated  to  the  court  by  counsel  for  plaintiff,  in  the 
presence  of  the  jury,  that  this*  evidence  was  not  offered  for 
the  purpose  of  making  any  claim  by  reason  of  the  condi- 
tion of  his  left  arm,  but  only  to  show  that  by  reason  of  the 
injury  that  plaintiff  was  entirely  disabled.  If  plaintiff's 
left  arm  had  been  sound  and  strong,  the  damage  to  him 
from  his  injury  would  probably  have  been  found  by  the 
jury  to  be  less,  but  we  think  the  condition  of  plaintiff  prior 
to  and  up  to  the  time  of  the  injury  was  a  proper  matter  for 
the  consideration  of  the  jury,  and  that,  even  if  his  left  arm 
had  been  perfectly  sound  and  strong,  we  can  not  say  that 
the  verdict  is  excessive.     The  judgment  is  therefore  affirmed. 


Miehael  Banerle  v.  Andrew  Long*  John  M.  Bronson  and 
Anthony  J.  Antello^  Executors^  etc. 

1.  Admintstratton  of  Estatbs— General  R^tle  in  Retation  to  Cov- 
enants,— An  administrator  has  no  power  to  charge  the  effects  of  the 
estate  of  his  intestate  by  any  contract  originating  with  himself:  and  his 
contracts,  in  the  due  course  of  administration,  or  for  the  debts  of  his 
Uittistate,  render  him  liable  de  bonia  p9\)prus* 
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2.  Sa^ie— When  Administrator  ia  Liable  for  Contracts  Madc—lf  an 
administrator  or  guardian,  in  his  representative  capacity,  make  a  con- 
tract or  covenant  which  he  has  no  right  to  make,  and  which  is  not 
binding  upon  the  estate  or  ward,  he  is  bound  personally  to  make  it  good. 

8.  SiME^When  Executory  Contract  of  Administrator  is  His  Per- 
sonal  Contract,— An  executory  contract  of  an  executor  or  administrator, 
if  made  on  a  new  and  independent  consideration,  moving  between  the 
promisee  and  the  promisor,  is  his  personal  contract,  and  does  not  bind 
the  estate,  in  the  absence  of  authority  given  by  statute  or  by  the  will  of 
the  decedent. 

Action  for  Dnmajces.— Breach  of  contract.  Appeal  from  the  Superior 
Court  of  Cook  County;  the  Hon.  Samuel  C.  Stouoh,  Judge,  presiding. 
Heard  in  this  court  at  the  October  term,  1899.  Affirmed.  Opinion 
filed  March  26,  1900. 

J.  Henry  Kraft,  attorney  for  appellant. 

Dow,  Waiter,  Walker  &  Marsh,  attorneys  for  appellees; 
JosiAH  BuRNHAM,  of  counsel. 

Mr.  Justice  Adams  delivered  the  opinion  of  the  court. 

Appellant  sued  appellees,  as  executors  of  the  last  will  of 
John  Schoenberger,  deceased.  A  demurrer  to  the  declara- 
tion was  sustained,  and  appellant  electing  to  stand  by  his 
declaration,  judgment  was  rendered  for  appellees.  The 
declaration  is  very  lengthy.  It  avers,  in  substance,  as  fol- 
lows :  That  appellees,  in  their  official  capacity,  as  exec- 
utors, by  one  Ballard,  their  agent,  contracted  to  sell  and 
convey  to  appellant  certain  premises  described  in  the  decla- 
ration, and  situated  in  Cook  county,  Illinois;  that  appellees 
were,  by  the  last  will  of  John  II.  Schoenberger,  deceased, 
authorized  to  sell  and  dispose  of  the  real  estate  described, 
upon  such  terms  as  to  them  should  seem  most  advantageous, 
at  either  public  or  private  sale;  th^t  appellees,  by  their  said 
agent,  gave  to  appellant  their  receipt,  as  follows: 

"  Chicago,  August  14,  1890. 
Received  of  Michael  Bauerle  live  thousand  dollars  pay- 
ment on  a  certain  contract,  dated  August  14,  1890,  for  the 
purchase  of  the  south  half  of  the  southeast  quarter  of  sec- 
tions 17,  39,  13,  bargained  to  him  according  to  the  terms 
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of  said  contract,  a  copy  of  which  has  this  day  been  sent  for- 
ward for  signatures,  and  I  agree  that  said  sale  shall  be  con- 
summated at  the  price  therein  mentioned. 

O.  W.  Ballard." 

That  the  contract  following  was  then  drafted  and  for- 
warded to  appellees  for  their  signatures.  The  alleged 
contract  is  set  out  in  full.  It  is  dated  August  14,  1890, 
and  purports  to  be  an  agreement  "  between  the  estate  of 
John  H.  Schoenberger,  deceased,  party  of  the  first  part, 
and  Michael  Bauerle,  of  the  city  of  Chicago,  State  of  Illi- 
nois, party  of  the  second  part."  The  alleged  contract  pro- 
vides, in  substance,  that  if  Bauerle  will  make  the  payments 
and  perform  the  covenants  on  his  part  to  be  made  and  per- 
formed, 'Hhe  said  party  of  the  first  part  covenants  and 
agrees  to  convey  and  assure  to  the  said  party  of  the  second 
part,  in  fee  simple,  clear  of  all  incumbrances  whatever,  by 
good  and  suflBcient  warranty  deed,"  ♦  ♦  «  the  south 
half  of  the  southeast  quarter  of  section  17,  township  39 
north,  range  13  east  of  the  third  principal  meridian,  except 
streets,"  situated  in  Cook  county,  Illinois.  The  party  of  the 
second  part  covenants  to  pay  $240,000,  as  follows :  $5,000 
cash,  $46,000  on  receipt  of  warranty  deed  and  abstract 
showing  good  title,  $60,000  on  or  before  one  year,  $60,000 
on  or  before  two  years,  and  $60,000  on  or  before  three 
years  after  date,  with  interest  at  the  rate  of  six  per  cent 
per  annum  on  the  whole  sum  from  time  to  time  remaining 
unpaid,  and  to  pay  all  taxes,  assessments  and  impositions 
subsequent  to  the  year  1890.  In  case  of  failure  of  the  party 
of  the  second  part,  contract  may  be  forfeited  at  the  option 
of  the  first  party,  in  which  case  all  payments  to  be  retained 
by  the  first  party,  who  shall  have  right  to  re-enter.  All 
covenants  and  agreements  to  be  fulfilled  within  thirty  days 
after  abstract  furnished.  Time  to  be  of  the  essence  of  the 
contract  The  so-called  contract  is  not  signed  by  any  one, 
but  at  the  end  of  it  is  a  certificate  of  the  recorder  of 
Cook  county,  that  it  was  filed  for  record  in  his  office  August 
26,  1890. 

The  declaration  then  avers,  in  substance,  that  the  con- 
tract was  not  returned  signed,  but  that  appellees  subse- 

Digitized  by  V^UO^lC 


180  Appellate  Courts  of  Illinois. 

Vol.  88.]  Bauerle  v.  Long. 

qnently  ratified  the  acts  of  their  said  agent,  the  sale  made  by 
him  and  the  terms  of  the  said  contract,  by  their  bill  filed 
in  the  Circuit  Court  of  Cook  County,  February  11,  1891, 
entitled  The  Pennsylvania  Company  for  Insurance  on  Lives 
and  Granting  Annuities,  a  corporation,  Andrew  Long,  John 
M.  Bronson  and  Anthony  J.  Antello  v.  Michael  Bauerle,  in 
which  bill,  among  other  things,  appears  the  following: 
Part  of  the  bill  mentioned  is  then  set  out  in  the  declaration, 
the  averments  of  which  fully  sustain  the  allegation  that 
appellees  authorized  Ballard  to  make  the  sale  in  accordance 
with  the  terms  mentioned  in  the  unsigned  instrument  called 
a  contract.  The  bill  prays  that  Michael  Bauerle  be  decreed 
to  specifically  perform  the  contract.  It  is  then  averred 
that  appellees  filed  an  amendment  to  their  bill,  that  the  bill 
as  amended  was  demurred  to,  that  the  Circuit  Court  sus- 
tained the  demurrer  and  dismissed  the  bill,  and  that  there- 
after the  decree  of  the  Circuit  Court  dismissing  the  bill  was 
affirmed  by  the  Supreme  Court.  It  is  then  averred  that 
appellees  otherwise  ratified  the  sale  and  agreed  to  convey 
the  property;  that  at  the  date  of  said  receipt  appellant 
paid  $5,000  cash,  and  was  ready  and  willing  to  make  all- 
payments  in  accordance  with  the  terms  of  said  draft  of  con- 
tract, and  that  it  was  the  duty  of  appellees  to  furnish  to  him 
a  sufficient  warranty  deed  and  abstract  showing  good  title, 
etc.    The  declaration  concludes  as  follows : 

"  Plaintiflf  further  avers  that  said  defendants,  willfully  and 
wrongfully  neglecting  their  duty  in  that  behalf,  did  not 
furnish  to  plaintiff  a  sufficient  warranty  deed  and  did  not 
furnish  an  abstract  showing  good  title  to  the  premises,  but 
have  wrongfully  and  willfully  neglected  and  refused  so  to 
do,  and  have  wrongfully  and  willfully  failed  to  comply  with 
or  carry  out  the  terms  of  said  receipt  and  contract  hereto- 
fore mentioned;  by  means  of  which  premises  the  plaintiff 
has  suffered  a  ^reat  pecuniary  loss,  to  wit,  the  loss  of  the  said 
$5,000  so  paid  by  him  as  aforesaid,  and  the  loss  of  the  value 
of  the  property  mentioned  and  specified  in  and  by  said 
receipt  and  contract,  which  plaintiff  avers  was  of  the  value 
«f,  to  wit,  $340,000,  at  the  time  of  the  breach  of  said  con- 
tract by  said  defendants  as  aforesaid,  to  the  damage  of  the 
plain ti&,  of,  to  wit,  $100,000,  and  therefore  he  brings  his 
suit,"  etc. 
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Waiving  the  question  whether  any  action  at  law  can  be 
maintained  on  the  facts  stated  in  the  declaration,  the  pres- 
ent action  certainly  can  not  be  maintained.  The  suit  is 
against  the  executors,  as  such,  of  the  last  will  of  Schoen- 
berger,  deceased;  the  declaration  is  against  them  as  such 
executors,  the  draft  of  the  contract  set  out  in  the  declara- 
tion purports  to  be  "between  the  estate  of  John  H. 
Schoenberger,  deceased,  party  of  the  first  part,  and  Michael 
Bauerle,  *  ♦  *  party  of  the  second  part."  The  cove- 
nant of  the  party  of  the  first  part,  viz.,  the  estate  of  Schoen- 
berger, deceased,  is  "  to  convey  and  assure  to  the  said  party 
of  the  second  part,  in  fee  simple,  clear  of  all  incumbrances 
whatever,  by  a  good  and  sufficient  warranty  deed,"  etc. 

The  breach  alleged  is  the  failure  of  appellee  to  furnish 
to  appellant  a  sufficient  warranty  deed  and  an  abstract 
showing  good  title.  The  only  reference  in  the  declaration 
to  the  provisions  of  the  will  of  Schoenberger  is  "  that  by 
the  terms  and  provisions  of  the  last  will  and  testament  of 
said  John  H.  Schoenberger,  deceased,  said  executors  were 
authorized,  ordered  and  directed  to  sell  and  dispose  of  said 
last  mentioned  real  estate,  upon  such  terms  as  to  them 
should  seem  most  advantageous,  at  either  public  or  private 
sale."  This  clearly  is  no  authority  to  bind  the  estate  of  the 
deceased,  or  his  heirs,  by  a  warranty  deed,  or  to  furnish  an 
abstract  of  title  at  the  expense  of  the  estate.  In  Vincent 
et  al.  V.  Morrison,  Breese,  227,  it  appeared  that  Morrison 
and  wife,  as  administrators,  covenanted  in  a  deed  of  land 
sold  to  pay  the  debts  of  their  intestate,  that  the  land  was 
free  from  incumbrances,  etc.    The  court  says : 

"  In  relation  to  covenants,  the  general  rule  is  that  an 
administrator  has  no  power  to  charge  the  effects  of  the  estate 
of  the  intestate  by  any  contract  originating  with  himself; 
and  it  seems  from  the  current  of  decisions  that  his  con- 
tracts, in  the  due  course  of  administration,  or  for  the  debts 
of  his  intestate,  render  him  liable  de  hanis  propHis^^^  citing 
Sumner  v.  Williams,  8  Mass.  166. 

In  Mason  v.  Caldwell,  10  111.  196,  the  court  say: 

"  If  an  administrator  or  guardian,  in  his  representative 
capacity,  makes  a  contract  or  covenant  whicn  he  has  no 
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right  to  make,  and  which  is  not  binding  upon  the  estate  or 
ward,  he  is  bound  personally  to  make  it  good."     lb.  207. 

"  The  rule  is  well  settled  that  an  executory  contract  of  an 
executor  or  administrator,  if  made  on  a  new  and  independ- 
ent consideration,  moving  between  the  promisee  and  the 
promisor,  is  his  personal  contract,  and  does  not,  in  the 
absence  of  authonty  given  by  statute  or  by  the  will  of  the 
decedent,  bind  the  estate,"  etc.  Vol.  11,  Am.  &  Eng. 
Ency.,  2d  Ed.,  p.  932,  citing  numerous  cases. 

In  the  present  case  neither  statutory  authority  nor  the  pro- 
visions of  the  will,  as  stated  in  the  declaration,  can  be  relied 
on  in  support  of  the  proposition  that  appellees  can  bind  the 
estate  of  their  testator  by  covenants  of  warranty.  See,  also. 
Barker  v.  Kunkel,  10  111.  App.  407;  Austin  v.  Munro,  47 
N.  T.  360. 

Other  authorities  might  be  cited  to  the  same  effect,  but 
we  deem  the  foregoing  sufficient. 

The  judgment  will  be  affirmed. 
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John  Y.  Farwell  Co.  t*  Claude  B«  Garrett. 

1.  Remedies — Election  to  Follow  One  is  an  Abandonment  of  the  Other. 
— ^When  one  chooses  between  two  or  more  inconsistent  remedies,  the 
election  to  follow  one  involves  an  abandonment  of  the  other. 

Attachment. — ^Appeal  from  the  Circuit  Court  of  Cook  Countj;  the 
Hon.  Frank  Baker,  Jud^e,  presiding.  Heard  in  this  court  at  the  October 
term,  1899.  Reversed  and  remanded.  Opinion  filed  March  12,  1900. 
Rehearing  denied. 

Statement. — Appellee  purchased  from  Day  <fe  Co.  a  stock 
of  goods.  The  transaction  was  by  way  of  exchange,  appel- 
lee giving  to  Day  &  Co.  a  farm  in  Indiana  in  exchange  for 
the  merchandise.  After  appellee  had  taken  possession  of 
the  goods  an  attachment  was  levied  upon  them  at  the  suit 
of  appellant  against  Day  &  Co.  A  preponderance  of  the 
evidence  goes  to  show  that  at  the  time  of  the  levy  appellee 
declared  to  the  representative  of  appellant  in  effect  that  he 
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would  rescind  the  transaction  by  wliich  he  had  purchased 
the  goods  and  would  proceed  to  regain  his  farm  by  pro- 
cedure against  Day  &  Co.  At  the  same  time  it  was  stated 
to  appellee  by  the  representative  of  appellant,  that  appellant 
had  a  chattel  mortgage  upon  the  goods.  The  evidence 
tends  strongly  to  show  that  it  was  stated  the  amount  secured 
by  the  mortgage  was  $9,000,  and  that  it  was  as  a  result  of 
such  statement  and  the  levy  that  the  declaration  of  appellee 
was  made.  Appellee  surrendered  the  goods  to  the  officer 
who  levied  the  writ  of  attachment,  and  then  proceeded  to 
institute  a  suit  in  a  court  of  Indiana  to  set  aside  the  trans- 
action and  recover  the  farm,  alleging  as  ground  for  his 
action  that  Day  &  Co.  had  fraudulently  represented  to  him 
that  the  stock  of  goods  was  free  from  liens,  when  it  was  in 
fact  subject  to  the  lien  of  a  chattel  mortgage  to  the  extent 
of  $9,000. 

Later,  and  while  the  suit  was  still  pending  and  undeter- 
mined in  the  Indiana  court,  ap}>ellee  intervened  in  the 
attachment  suit  of  appellant  against  Day  &  Co.,  and  by 
way  of  an  interplea  set  up  his  claim  to  the  stock  of  goods 
as  purchaser  thereof  from  Day  &  Co.  Upon  the  trial  of  the 
issues  raised  by  his  interplea  a  verdict  was  rendered  for 
appellee.  From  judgment  upon  that  verdict  this  appeal  is 
prosecuted. 

Tenney,  MoConnell,  Coffeen  &  Habdino,  attorneys  for 
appellant. 

Phelps  &  Cleland,  attorneys  for  appellee. 

Mb.  Presiding  Justice  Seaks  delivered  the  opinion  of  th^ 
court. 

It  would  seem  from  the  evidence  that  appellee  was  an 
innocent  and  bona  fide  purchaser  of  the  stock  of  goods  in 
controversy,  and  that  if  he  had  insisted  upon  his  right,  it 
might  have  prevailed  over  the  claim  of  appellant  as  an 
attaching  creditor.  But  it  is  contended  that  appellee,  by 
announcing  his  determination  to  abandon  claim  to  the  goods, 
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to  rescind  the  transaction  by  which  he  bought  them,  and 
to  recover  back  the  farm,  so  far  elected  his  remedy  in  the 
matter  as  to  preclude  him  thereafter  from  setting  up  a  claim 
to  the  goods.  We  are  of  opinion  that  a  decided  prepon- 
derance of  the  evidence  establishes  that  appellee  did  elect,  at 
the  time  of  the  levy,  to  abandon  claim  to  the  goods,  and  to 
rescind  the  transaction  between  himself  and  Day  &  Co.  If 
this  be  so,  and  if  this  were  the  only  question,  then  the  claim 
of  appellee  under  his  interplea  could  not  be  maintained. 
For  it  is  well  established  that  when  one  chooses  between 
inconsistent  remedies,  the  election  to  follow  the  one  involves 
an  abandonment  of  the  other.  Harrington  v.  Hubbard,  1 
Scam.  569:  Daniels  v.  Smith,  15  111.  App.  339;  Butler  v. 
Hildreth,  5  Met.  49;  Morris  v.  Rexford,  18  N.  Y.  552; 
Thompson  v.  Howard,  31  Mich.  3'»9;  Connihan  v.  Thomp- 
son, 111  Mass.  270;  Robbv.  Voss,  155  U.  8.  13. 

And  in  Connihan  v.  Thompson,  supra^  the  Massachusetts 
court  hold  that  the  institution  of  a  suit  is  such  a  decisive 
act,  indicating  an  election  of  that  remedy,  as  to  constitute 
a  waiver  of  rights  which  would  be  inconsistent  with  the 
maintenance  of  such  suit. 

But  the  difficulty  here  is  that  it  is  contended  by  counsel 
for  appellee  that  the  election  by  appellee  was  procured 
through  false  and  fraudulent  representations  made  by  par- 
ties representing  appellant,  and  for  the  purpose  of  inducing 
such  election. 

If  the  evidence  should  establish  this  contention,  it  would 
constitute  a  very  complete  answer  to  the  claim  that  appel- 
lee was  bound  in  his  interplea  by  his  election  to  abandon 
his  right  to  the  goods,  Butler  v.  Hildreth,  supra^  wherein 
Chief  Justice  Shaw,  speaking  for  the  court,  said : 

4<  jf  *  *  #  i^  should  appear  that  he  had  made  his 
election  under  a  mistake  of  facts,  and  more  especially  if  he 
had  been  led  into  such  mistake  by  the  adverse  party,  it 
might  present  the  question  in  a  different  view," 

It  was  represented  to  appellee,  in  effect,  that  the  goods 
for  which  he  had  traded  were  then  subject  to  the  lien  of 
a  chattel  mortgage  owned  by  appellant.     It  is  difficult,  if 
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not  impossible,  to  determine  from  the  evidence  whether 
this  representation  was  true,  or,  as  insisted  by  appellee, 
false,  and  made  for  the  purpose  of  inducing  appellee  to  do 
precisely  what  he  did  do,  viz.,  abandon  all  claim  to  the 
goods. 

The  evidence  as  to  the  mortgage  of  appellant  upon  the 
property  in  question  is  scant  and  uncertain.  The  return  of 
sheriff  upon  the  writ  of  attachment  recites  that  he  levied 
upon  the  goods  "  subject  to  a  certain  chattel  mortgage  in 
favor  of  the  John  V.  Farwell  Co.,  numbered  2,648,743,  and 
recorded  in  the  recorder's  office  in  Cook  county  on  the  14th 
day  of  February,  1898,  in  book  6440  of  records,  on  page 
170."  W.  H.  Garrett,  the  father  of  appellee,  testified  that 
a  representative  of  appellant,  who  accompanied  the  officer 
who  made  the  levy,  told  appellee  that  appellant  had  a 
mortgage  upon  the  property  "for  something  over  $9,000." 
The  representative  of  appellant  denied  this,  and  testified 
that  he  had  said  that  the  balance  due  on  the  mortgage  was 
about  $1,500.  The  declaration  of  appellant  in  its  suit, 
wherein  the  writ  of  attachment  was  issued,  sets  up  a  note 
for  $1,500,  dated  February  7,  1898,  and  due  eight  months 
after  date,  and  the  note  recites  that  it  is  secured  by  chattel 
mortgage  of  even  date.  The  chattel  mortgage  in  question, 
if  it  secured  this  note,  may  not  have  constituted  any  lien 
whatever  as  against  appellee,  who  had  purchased  the  goods 
and  taken  possession  of  them.  No  other  chattel  mortgage 
is  suggested  by  the  record,  save  as  the  pleadings  of  appel- 
lee in  his  suit  in  the  Indiana  court  set  up  a  mortgage 
securing  an  indebtedness  of  $9,000. 

The  cause  should  be  submitted  to  a  jury  to  determine 
whether  appellee  elected  to  abandon  claim  to  the  property 
in  question,  and,  if  so,  whether  such  an  election  was  pro- 
cured by  false  and  fraudulent  representations  made  by  a 
representative  of  appellant. 

Upon  such  trial,  evidence  may  be  presented  more  fully  as 
to  the  nature  of  the  chattel  mortgage  which  appellant  held 
upon  the  property.  Upon  the  record  as  it  now  stands  we 
are  obliged  to  hold  that  a  preponderance  of  the  evidence 
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establishes  an  election  by  appellee  to  pursue  a  remedy 
inconsistent  with  any  claim  to  the  property  in  question. 
We  can  not  say  that  it  is  so  far  shown  that  the  representa- 
tions of  appellant's  agents  were  false  and  fraudulent  as  to 
warrant  us  in  sustaining  the  judgment.  Reversed  and 
remanded. 


John  W.  Steele  v.  The  People,  etc.,  for  the  use,  etc. 

1.  Parent  and  Cbiu>— Support  of  the  Child.— The  duty  which  the 
father  owes  to  tlie  public  to  support  an  infant  child  is  not  affected  by 
proceedings  for  divorce  by  the  mother  against  the  father.  The  fact 
that  he  has  been  adjudged  to  be  unfit  to  have  the  care  and  custody  of 
his  child  does  not  release  him  from  either  his  natural  or  legal  duty  to 
Bupport  it. 

2.  Practice —  When  One  Cause  is  Not  a  Bar  to  A  nother,  —Unless  there 
are  between  two  actions,  identity  of  parties,  of  subject-matter  and  of 
cause  of  action,  the  first  will  not  constitute  a  bar  to  the  second. 

8.  County  Courts— Jurisdiction  to  Compel  Parent  to  Support  His 
Infant  Child.— The  CJounty  Court  is  the  proper  forum  under  the  statute 
for  proceedings  to  compel  a  parent  to  support  his  infant  child. 

Action  for  Support.— Error  to  the  County  Court  of  Cook  County;  the 
Hon.  John  H.  Batten,  Judge,  presiding.  Heard  in  the  Branch  Appel- 
late Court  at  the  March  term,  1899..  Affirmed.  Opinion  filed  April  4, 
1900. 

John  H.  Kane,  attorney  for  plaintiflf  in  error. 

Louis  B.  Anderson,  attorney  for  defendant  in  error; 
Robert  S.  Iles,  of  counsel. 

Mr.  Presiding  Justice  Hobton  delivered  the  opinion  of 
the  court. 

This  proceeding  was  instituted  in  the  County  Court  by 
the  State's  attorney  in  the  name  of  the  People  of  the  State 
to  compel  the  plaintiflf  in  error  to  support  his  infant  son. 
Upon  final  hearing  the  court  ordered  that  plaintiflf  in  error 
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pay  into  the  hands  of  the  clerk  of  that  court  82  per  week  for 
the  use  and  support  of  said  infant  child.  An  appeal  was 
prayed  by  plaintiff  in  error  and  allowed  in  the  County  Court 
upon  the  filing  of  a  bond  in  the  penal  sum  of  $500.  No 
bond  was  filed  and  the  proposed  appeal  was  not  perfected. 
A  motion  by  plaintiff  in  error  to  vacate  said  order  w  as 
denied  by  the  County  Court.  Thereupon,  a  transcript  of 
the  record  was  filed  in  this  court.  An  application  for  a 
supersedeas  was  considered  and  denied. 

It  appears  that  January  4,  1892,  the  wife  of  plaintiff  in 
error  obtained  a  decree  of  divorce  from  him  in  the  Superior 
Court  of  Cook  County,  in  and  by  which  it  was  ordered, 
adjudged  and  decreed  that  said  wife  should  "  have  the  care, 
custody,  control  and  education"  of  said  infant  child. 
There  was  no  provision  in  said  decree  for  the  imyment  by 
plaintiff  in  error  of  an}^  sum  for  the  support  or  maintenance 
of  said  child.  In  October,  1898,  a  supplemental  petition  was 
filed  in  the  Superior  Court  in  said  divorce  proceeding,  pray- 
ing that  plaintiff  in  error  be  compelled  to  pay  a  reasonable- 
amount  for  the  maintenance  of  his  divorced  wife  and  of 
said  infant  child.     The  prayer  of  that  petition  was  denied. 

The  only  ground  presented  to  this  court  upon  which  a 
reversal  of  the  order  of  the  County  Court  is  asked,  is  that 
said  County  Court  had  no  jurisdiction  in  this  matter.  The 
reason  assigned  is  that  the  jurisdiction  of  the  Superior 
Court  in  said  divorce  proceeding  was  full,  complete  and 
exclusive.  That  position  is  not  tenable.  The  duty  which 
the  father  owes  to  the  public  to  support  an  infant  child  is 
not  affected  by  proceedings  for  divorce  by  the  mother 
against  the  father.  And  the  plaintiif  in  error  has  not  in 
this  case  the  excuse  that  the  Superior  Court  decreed  that 
he  should  pay  to  the  mother  any  sum  for  the  support  of 
this  child.  He  is  not  paying  anything  for  that  purpose, 
but  leaves  his  infant  son  to  be  supported  by  public  charity 
and  as  a  pauper,  while  he  is  receiving  a  salary  of  $25  per 
week.  The  fact  that  plaintiff  in  error  was  adjudged  by  the 
Superior  Court  to  be  unfitted  to  have  the  care,  custody  and 
control  of  this  child  did  not  release  him  from  either  his 


Digitized  by 


Google 


183  Appellate  Courts  of  Illinois. 

Vol.  88.]  Kistner  v.  Tejcek. 

natural  or  legal  duty  to  support  that  child.  Plaster  v. 
Plaster,  47  111.  292. 

As  plaintiff  in  error  was  not,  by  the  decree  of  the  Supe- 
rior Court,  released  from  his  legal  duty  to  support  his  child, 
we  can  not  see  any  sound  basis  for  the  contention  that  the 
public  is  estopped  by  that  decree  from  proceeding  in  the 
County  Court  to  compel  the  father  to  perform  that  duty 
and  thus  protect  the  public  from  being  compelled  to  support 
the  child  as  a  pauper.  No  one  representing  or  authorized 
to  speak  for  the  public  was  connected  in  any  manner  with 
the  divorce  case.  Unless  there  be  between  two  actions, 
identity  of  parties,  of  subject-matter  and  of  cause  of  action, 
the  first  will  not  constitute  a  bar  to  the  second.  (Wright  v. 
Griffey,  147  111.  498.)  There  is  no  such  identity  between 
the  divorce  case  in  the  Superior  Court  and  this  proceeding. 

The  County  Court  is  the  proper  forum  under  the  statute 
for  proceedings  like  the  one  at  bar.  .  It  is  not  necessary  to 
review  the  many  cases  cited  b}'  counsel  for  plaintiff  in  error. 
They  are  not  applicable.  No  case  is  cited  which  sustains 
the  contention  of  counsel  for  plaintiff  in  error  that  the 
County  Court  had  no  jurisdiction. 

The  order  and  decree  of  the  County  Court  is  affirmed. 


George  F.  Kistner  and  Joseph  Minarek  v.  TacIaT 
Tejcek. 

1.  Account  Stated— Partner  May  Maintain  Suit  Against  Copart- 
ners Upon.— One  partner  may  maintain  a  suit  at  law  against  his  coparC- 
nei*s  upon  an  account  stated  showing  the  sum  due. 

A 8ST1  111 psit^— Consolidated  common  counts.  Appeal  from  the  Circuit 
Court  of  Cook  County;  the  Hon.  John  C.  Garvkr,  Judge,  presiding. 
Heard  in  the  Branch  Appellate  Court  at  the  March  term,  1899.  Affirmed. 
Opinion  filed  April  4,  1900. 

E.  W.  Adkinson,  attorney  for  appellants. 
Jones  &  Lusk,  attorneys  for  appellee. 
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Mr.  Justice  Freeman  delivered  the  opinion  of  the  court. 
This  is  an  action  to  recover  under  a  clause  in  a  partner- 
ship agreement,  which  clause  is  as  follows: 

•'And  it  is  further  agreed  by  and  between  the  parties 
hereto,  that  in  case  Vaclav  Tejcek  should  feel  dissatisfied 
and  shall  want  to  withdraw  from  said  business  and  the  co- 
partnership herein,  then  the  remaining  partners  agree  to 
pay  him  back  his  eight  hundred  dollars  invested  by  him." 

The  '*  remaining  partners,"  who  made  the  agreement,  are 
the  appellants  herein.  The  partnership  by  its  terms  was  to 
begin  October  16,  1897,  and  to  continue  until  February  10, 
1S9S,  a  period  of  four  months,  erroneously  stated  as  "  three 
months  "  in  the  agreement.  A  month  before  the  expiration 
of  that  period  appellee  signified  his  desire  to  withdraw. 
Negotiations  ensued,  and  finally  appellee  agreed  to  take 
$650  in  settlement  of  iiis  claim  under  the  clause  in  contro- 
versy, to  be  paid  partly  in  cash  and  the  balance  in  secured 
notes.  He  was  paid  something  on  account,  but  appellants 
failed  to  complete  the  settlement  as  agreed  upon.  He  sued, 
therefore,  on  the  original  agreement,  and  recovered  judg- 
ment for  $800,  less  the  $200  which  had  been  paid. 

The  objections  to  the  judgment  that  appellee  did  not 
withdraw  until  after  the  expiration  of  the  term,  and  that 
there  was  a  settlement,  binding  upon  him,  of  the  partner- 
ship matters,  are  not  sustained  by  the  evidence.  As  under 
the  agreement,  when  appellee  chose  to  withdraw,  nothing 
remained  for  appellants  to  do  but  pay  the  money,  recovery 
was  properly  had  under  the  common  counts.  One  partner 
may  maintain  a  suit  at  law  against  his  copartners  upon  an 
account  stated,  showing  the  sum  due.  Berry  v.  DeBruyn, 
77  111.  App.  359,  361,  and  cases  there  cited. 

The  judgment  of  the  Circuit  Court  will  be  aflSrmed. 
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Salve  Peterson,  doing  business  as  8.  Peterson  &  Co.,  t. 
Metropolitan  National  Bank,  Marshall  Field  et  al. 

1.  JuDOMENTS— Can  Not  Be  Amended  in  Matters  of  Substance  After 
Term, — After  the  final  judgment,  the  court  has  no  power  to  amend  that 
judgment  in  matter  of  substance  by  entering  a  further  judgment  for 
damages  and  a  retomo  habendo, 

2.  Practice— -Eicptmgrtn^  Void  Order*.— The  rule  that  the  court  may 
not,  after  the  lapse  of  the  term,  modify  or  set  aside  its  final  judgment, 
except  motion  to  that  end  be  entered  at  the  judgment  term,  has  no  ap- 
plication to  the  vacating  of  void  orders,  and  motions  to  expunge  them 
should  be  granted. 

RepleTln.— Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
Richard  S.  Tuthill,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1899.  Reversed  and  remanded  with  directions.  Opinion 
filed  March  26,  1900. 

Herbert  S.  Duncombe,  attorney  for  appellant. 
Frank  P.  Leffinqwell,  attorney  for  appellee. 

Mr.  Presiding  Justice  Sears  delivered  the  opinion  of 
the  court. 

On  November  19,  1898,  which  was  the  last  day  of  the 
October  term  of  the  court  below,  the  replevin  suit  of  appel- 
lant against  appellees  was  dismissed.  No  other  order  was 
entered  upon  that  day,  or  of  that  term,  except  this  order, 
which  was  a  final  adjudication  in  the  cause. 

On  January  12, 1899,  which  was  of  the  succeeding  Decem- 
ber term  of  that  court,  an  order  was  entered  upon  motion  of 
appellees,  which  motion  had  been  filed  upon  December  17, 
1898,  modifying  the  judgment  of  the  October  term,  1898,  so 
as  to  order  a  retamo  hahendo  and  to  assess  the  damages  of 
appellees  at  $35,  and  order  an  execution  to  issue  therefor. 

On  the  23d  of  June,  1899,  the  appellant  presented  a 
motion  to  set  aside  all  orders  in  the  cause  entered  after 
the  final  judgment  of  the  October  term,  1898,  and  to  quash 
the  retomo  habendo^  and  execution  issued  upon  the  order  of 
January  12,  1899.     This  motion  was  denied. 
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It  is  obvious  that  after  the  final  judgment  of  the  Octo- 
ber term,  1898,  the  court  had  no  power  to  amend  that 
judgment  in  matter  of  substance  by  entering  a  further 
judgment  for  damages  and  ordering  a  retomo  hahendo.  It 
is  hardly  necessary  to  cite  authorities  upon  this  well  estab- 
lished proposition.  Among  the  many  decisions  in  point 
the  case  of  Lill  v.  Stookey,  72  111.  495,  is  perhaps  most 
nearly  like  the  case  here,  in  that  it  was  a  replevin  suit,  and 
the  couRt  undertook  there,  as  here,  to  order  a  writ  of  re^ 
tomo  hahencU)  after  the  expiration  of  the  judgment  term. 

The  only  question  remaining  is  as  to  whether  the  court 
should  have  granted  the  motion  of  appellant  to  expunge 
from  the  record  all  the  void  orders  entered  after  the  end  of 
the  October,  1898,  term,  and  to  quash  the  writs  issued  upon 
the  order  of  January  12,  1896.  This  motion  should  have 
been  granted.  The  rule  that  the  court  may  not,  after  the 
lapse  of  the  term,  modify  or  set  aside  its  final  judgment, 
except  motion  to  that  end  be  entered  at  the  judgment  term, 
has  no  application  to  the  vacating  of  void  orders.  Keeler  v. 
The  People,  160  III.  179;  Est.  of  Gould  v.  Watson,  80  111. 
App.  242. 

The  order  of  June  23,  1899,  denying  the  motion  to  quash 
the  writs  is  reversed  and  the  cause  is  remanded  with  direc- 
tions to  vacate  the  order  of  January  12,  1899,  and  to  quash 
the  writ  of  retomo  hdbendo  and  the  execution  issued  upon 
sach  order.    Beversed  and  remanded  with  directions. 


88     i9i; 
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Mary  Qainn  v.  Bridget  Crowe. 


1.  Landlord  and  Tenant— Land/ord  Not  Bound  to  Keep  Premises  in 
Repair.  —A  landlord  is  not  bound  to  keep  leased  premises  in  repair  in 
the  absence  of  an  agreement  by  him  to  do  so. 

2.  SAifB— iVb  Implied  Contract  that  Real  Estate  Shall  be  Fit  for  the 
Purpose  for  Which  it  is  Lc<.— Except,  perhaps,  as  to  letting  a  furnished 
house  or  apartment,  there  is  no  implied  contract  on  the  demise  of  real 
estate,  that  it  shall  be  fit  for  the  purposes  for  which  it  is  let 

8.  Sx^E-'When  Agreement  to  Repair  is  a  Mere  Gratuity, ^Thecir- 
cumstance  that  defendant  agreed  to  repiiir  a  porch  after  the  upper  rail 
was  broken  off,  and  after  an  accident  to  the  plaintiff,  did  so,  amounts  to 

Digitized  by  V^OO^iC 


192  Appellate  CJourts  of  Illinois. 

Vol.  88.]  Quinn  v.  Crowe. 

nothing  but  a  gratuity  upon  her  part,  if  she  was  under  no  original  obliga- 
tion to  keep  the  baildinp:  in  repair. 

4.  Same—  IMiat  in  Not  Sufficient  to  Make  the  Landlord  a  Covenantor 
to  Repair, — A  landlord's  self-interest  will  prompt  him  to  do  many  thin^ 
to  his  property,  during  the  term  of  a  lease  of  it,  to  protect  it  from  decay 
or  injury,  but  his  so  doing  does  not  make  him  a  covenantor  to  repair. 

Action  in  Case,  for  personal  injuries.  Appeal  from  the  Circuit  Court 
of  Cook  County;  the  Hon.  Frank  Baker,  Judge,  presiding.  Heard  in 
the  Branch  Appellate  Court  at  the  March  term,  1899.  Reversed.  Opin- 
ion filed  AprU  4,  1900. 

Warwick  A.  Shaw,  attorney  for  appellant. 

Robert  P.  Bates  and  Frederick  W.  Story,  attorneys  for 
appellee. 

Mr.  Justice  Shepard  delivered  the  opinion  of  the  court. 

The  appellee  sued,  and  recovered,  in  the  Circuit  Court,  a 
judgment  for  $800,  for  injuries  alleged  to  have  been  sus- 
tained to  her  person  by  being  precipitated  from  the  porch 
of  a  house  belonging  to  the  appellant  and  rented  by  appel- 
lant to  the  appellee,  or  her  daughter,  for  occupation  by  her- 
self and  daughtei-s. 

The  appellee  fell  from  the  porch  at  a  time  when  she,  with 
several  other  members  of  her  family,  was  occupying  it,  she 
knowing  at  the  time  that  it  was  in  a  defective  condition  of 
repair,  in  that  the  upper  one  of  the  three  rails  that  inclosed 
one  side  of  the  porch  had  been  broken  off  some  days  before 
and  not  replaced.  There  may  have  been  other  less  visible 
defects  in  the  porch,  but  the  appellee  certainly  knew  of  the 
broken  rail,  and  the  clear  weight  of  the  evidence  is  that  she 
would  not  have  fallen  to  the  ground  except  for  the  absence 
of  the  rail. 

We  are  not  disposed  to  enter  upon  the  details  of  the  evi- 
dence as  to  the  immediate  cause  of  appellee's  fall;  nor  to 
inquire  whether  or  not  appellee  was  guilty  of  such  contrib- 
utory negligence  as  to  preclude  a  recovery  by  her,  although, 
under  the  facts  in  the  record  before  us,  much  might  be  said 
against  her  right  of  recovery,  because  of  her  own  negligence. 
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The  inquiry  at  the  outset  is,  as  the  trial  judge  very  well 
explained  to  the  jury  in  his  oral  charge,  whether  or  not  the 
appellant  in  her  contract  of  leasing  agreed  to  keep  the 
premises  in  repair  during  the  term  of  the  tenancy. 

The  law  is  too  well  settled  to  require  the  citation  of 
authorities  in  support  of  the  general  proposition  that  the 
landlord  is  not  bound  to  keep  leased  premises  in  repair  in 
the  absence  of  an  agreement  by  him  to  do  so. 

**  The  tenant  can  not  compel  him  to  repair,  unless  he  has 
bound  himself  by  an  express  agreement  to  that  effect." 
1  Taylor's  Landlord  and  Tenant  (8th  Ed.),  Sec.  327. 

"  It  is  clear  law,  that  except,  perhaps,  as  to  letting  a  fur- 
nished house  or  apartment,  there  is  no  implied  contract  on 
the  demise  of  real  estate,  that  it  shall  be  fit  for  the  purposes 
for  which  it  was  let."     Mendel  v.  Fink,  8  111.  App.*  378. 

The  original  leasing  for  one  year,  and  the  two  subse- 
quent renewals  for  a  year  each,  were  verbal.  The  only 
evidence  adduced  on  the  part  of  the  appellee  tending  to 
show  an  agreement  by  appellant  to  keep  the  premises  in 
repair  is  found  in  the  testimony  of  a  niece  of  hers  and  one 
of  her  daughters,  as  to  what  was  said  by  appellee  on  the 
occasion  of  the  original  leasing. 

Mary  McMahon,  the  niece,  testified : 

"  Mrs.  Quinn  (appellee)  said  she  always  kept  her  house 
in  good  repairs;  she  said  she  always  kept  her  house  in  good 
repair.  *  *  *  I  can't  remember  anything  else.  *  *  * 
That  is  what  she  did  say." 

Mary  Crowe,  the  daughter  who  claims  to  have  rented  the 
house,  testified : 

"  When  we  first  rented  the  house,  she  (appellee)  told  us 
she  kept  her  property  in  good  repair,  and  if  there  was  any 
repairing  to  be  done  she  would  do  it,  of  course." 

Than  in  answer  to  a  question  by  appellee's  counsel  as 
follows : 

"Did  she  do  any  repairing  for  you  before  you  moved 
in  there  i " 

She  answered : 

"  Yes;  she  did.'' 

Vol.  LXXXVIII  tt 
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We  have  diligently  examinod  for  any  other  evidence  on 
the  subject,  but  find  none  on  the  part  of  appellee.  The 
appellant  denied  making  any  statements  such  as  the  fore- 
going attribute  to  her,  and  none  but  the  three  persons  seem 
to  have  been  present. 

Now,  it  is  too  plain  for  argument  that,  assuming  the 
t3stimony  of  Miss  McMahon  and  Miss  Crowe  to  be  the 
precise  truth,  such  statements  by  the  appellant  did  not 
amount  to  an  agreement  by  appellant  to  keep  the  premises 
in  repair.  It  is  no  promise  or  agreement  at  all,  beyond, 
possibly,  one  by  implication  to  do  the  present  repairs  that 
Miss  Crowe  testifies  were  done. 

The  jury  had  no  basis  in  any  evidence  that  was  before 
them  to  find  that  appellant  ever,  at  any  time,  agreed  to 
keep  the  premises  in  repair. 

The  subsequent  agreement  by  appellant,  at  the  time  one 
of  the  renewals  of  the  lease  was  made,  to  paper  some  parts 
of  the  house,  as  was  done  by  her,  related  to  nothing  but 
such  present  repairs  as  were  requested;  and  perhaps  it  is  not 
an  unfair  implication  from  the  fact  that  such  papering  and 
nothing  else  was  requested  by  the  lessee  as  a  condition  for 
a  renewal  of  the  lease,  and  was  done  by  appellant,  that  the 
lessee  understood  she  herself  was  to  keep  the  rest  of  the 
building  in  repair. 

The  circumstance  that  appellant  agreed  to  repair  the 
porch  after  the  upper  rail  was  broken  ofl*,  and,  after  the 
accident  did  so,  amounts  to  nothing  but  a  gratuity  upon 
her  part,  if,  as  we  hold,  she  was  under  no  original  obliga- 
tion to  keep  the  building  in  repair. 

It  is  not  infrequent  that  a  landlord's  self-interest  will 
prompt  him  to  do  many  things  to  his  property,  during  the 
term  of  a  lease  of  it,  to  protect  it  from  decay  or  injury,  but 
his  so  doing  does  not  make  him  a  covenantor  to  repair. 

Under  the  facts  of  the  case  there  can  be  no  lawful  recov- 
ery, and  the  judgment  should  be  reversed  without  remand- 
ing the  cause,  and  it  is  so  ordered. 
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Revere  Rubber  Co.  y.  A.  E.  Reinhardt. 

1.  EviDENCB — Ab  to  Identity  of  Two  Companies,— The  statement  of 
an  agent  of  a  concern  that  it  is  identical  with  another  is  not  sufficient 
evidence  to  sustain  a  judgment 

Assampsit,  for  wages.— Appeal  from  the  Circuit  Courtof  Cook  County; 
the  Hon.  John  Gibbons,  Judge,  presiding.  Heard  in  the  Branch  Appel- 
late Court  at  the  March  term,  1899.  Reversed  and  remanded.  Opinioa 
filed  April  4,  1900. 

noBSEy  Itbs  &  Tons,  attorneys  for  appellant. 

W.  R.  Hauzb,  attorney  for  appellee, 

Mb.  JrsTioK  Frkeuan  delivered  the  opinion  of  the  court. 

Appellee  sued  to  recover  under  a  written  contract,  which 
purports  to  have  been  made,  and  is  signed,  not  by  appel- 
lant, but  by  the  ^^  New  York  Tire  Company.''  The  agree- 
ment was  dated  April  26,  1897,  and  by  its  terms  was  to 
begin  May  1st  and  continue  **  for  the  present  year.''  In 
June  following,  appellee  received  a  letter  signed  "New 
York  Tire  Company,  per  F.  N.  White,"  in  which  she  was 
informed  that  the  writer  would  be  "  unable  to  further  con- 
tinue the  arrangement  which  was  made  with  you."  The 
letter  contained  a  draft  for  balance  due  to  that  date  to 
appellee  under  the  contract,  and  a  blank  receipt  therefor  to 
the  "Revere  Rubber  Company."  Upon  receipt  of  this 
letter  appellee  consulted  a  lawyer  in  New  York,  and  was 
advised  not  to  discuss  the  matter  with  appellant,  but  to  go 
on  doing  the  work  and  to  report  Several  reports  were 
accordingly  sent  in  thereafter,  not  to  appellant  nor  to  the 
tire  company,  but  to  one  Wood,  an  alleged  agent  or 
employe  by  whom  the  original  contract  with  appellee  was 
made. 

The  evidence  by  which  it  is  sought  to  connect  appellant 
with  the  contract,  is  the  testimony  of  appellee  that  one 
White  referred  her  to  this  Mr.  Wood,  who  wrote  the  signa- 
ture "  New  York  Tire  Company  "  to  the  contract  of  employ- 
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ment;  that  said  White  was  "  manager  of  the  tire  department 
of  the  Revere  Rubber  Company ;"  that  the  following  conver- 
sation occurred  between  appellee  and  Wood:  "  Now,  sup- 
pose this  company  should  fail  and  I  won't  get  anything 
out  of  it;"  and  Mr.  Wood  said,  "  You  will  be  working  for 
the  Revere  Rubber  Company; "  that  the  offices  occupied  by 
the  rubber  company  and  the  tire  company  were  the  same,  and 
that  the  names  of  both  companies  appear  on  the  letter-head 
used  by  the  tire  company.  There  is  no  evidence  that  White 
or  Wood  had  authority  to  act  for  appellant.  The  con- 
tract of  employment  as  well  as  the  letter  of  discharge  are 
signed  by  the  New  York  Tire  Company,  and  while  the  latter 
purports  to  have  been  signed  in  the  name  of  the  tire  com- 
pany by  White,  and  contained  a  blank  form  of  receipt  to 
appellant,  such  receipt  was  not  competent  evidence  against 
appellant  in  the  absence  of  proof  of  knowledge  that  the 
form  was  so  used. 

It  may  be  true,  as  stated  by  appellee's  counsel,  that  the 
names  New  York  Tire  Company  and  Revere  Rubber  Com- 
pany represent  what  is  practically  one  and  the  same  institu- 
tion. But  there  is  no  evidence  competent  to  so  prove;  and 
without  such  evidence  we  can  find  no  sufficient  ground  to 
sustain  a  judgment  against  appellant  for  alleged  breach  of 
a  contract  which  was  apparently  made  and  terminated  by 
another  concern.  In  view  of  this  conclusion  it  is  unneces- 
sary to  consider  the  points  raised  as  to  instructions  and 
measure  of  damages. 

The  judgment  of  the  Circuit  Court  must  be  reversed  and 
the  cause  remanded. 


Sanitary  District  of  Chicago  v.  Henry  J.  Barke. 

1.  Ck)NSTRUCTiON  OP  Btatvtea— Eight  Hour  Lau;.— Section  2  of  the 
so-called  eight  hour  law  provides  that  the  act  shall  not  apply  to  or  in 
any  way  affect  labor  or  service  by  the  year,  month  or  week. 

2.  Same— Ab  Recovery  for  Extra  Work  Without  Agreement  Therefor 
-—The  mere  fact  that  plaintiff  worked  more  than  eight  hours  a  day  will 


Digitized  by  V^OOQIC 


First  District— March  TeJrm,  1899.       197 

Sanitary  District  of  Chicago  v.  Burke. 

not  entitle  him  to  recover  extra  compensation  under  the  eight  hour  law, 
in  the  absence  of  an  agreement  therefor.  A  laborer  whose  employment 
comes  within  the  terms  of  the  statute  may  refuse  to  work  more  than 
eight  hours  a  day  at  his  option,  or  insist  as  a  condition  precedent,  if  he 
does  80  work,  that  he  shall  be  paid  for  the  extra  time.  But  the  mere  fact 
that  he  has  voluntarily  worked  more  than  eight  hours  a  day  does  not 
of  itself  authorize  a  demand  for  extra  compensation  under  the  act  in 
question,  unless  it  should  appear  that  extra  compensation  was  agreed 
upon,  or  was  reasonably  witiiin  the  contemplation  of  the  parties  at  the 
time. 

Assumpsit,  for  wages.  Appeal  from  the  Circuit  Court  of  Cook 
County;  the  Hon.  £LBRiI>aB  Hanbgt,  Judge,  presiding.  Heard  in  the 
Branch- Appellate  Court  at  the  March  term,  1899.  Reversed.  Opinion 
filed  April  4,  1900. 

Chaa.  0,  Gilbert,  Seymour  Jones  and  Wm.  U.  Kilet, 
attorneys  for  appellant. 


No  appearance  by  appellee. 

Mb.  Justice  Freeman  delivered  the  opinion  of  the  court. 

Appellee  was  employed  by  appellant  as  an  inspector  at  a 
salary  of  seventy-five  dollars  a  month,  from  April  17th  until 
August  26,1896.  He  was  paid  the  agreed  salary  at  the 
end  of  each  and  every  month,  for  which  he  receipted  in 
full.  He  now  seeks  to  recover  for  extra  time,  claiming  that 
he  worked  from  ten  to  ten  and  a  half  hours  a  day,  and  that 
as  the  statute  provides  eight  hours  shall  constitute  a  legal 
day's  work  (Rev.  Stat.,  Chap.  48,  Sec.  1),  he  is  entitled  to 
extra  compensation  for  all  over  eight  hours.  His  evidence 
shows  that  he  did  no  manual  work,  but  acted  as  an  inspector 
of  mortar  and  mason  work. 

Section  2  of  the  so-called  eight  hour  law  provides  that 
the  "act  shall  not  apply  to  or  in  any  way  affect  labor  or 
service  by  the  year,  month  or  week."  Appellee  testifies; 
**I  was  eia  ployed  by  the  month  at  seventy -five  dollars  a 
month."  Comment  can  not  make  it  clearer  that  the  pro- 
vision of  the  act  making  eight  hours  a  legal  day's  work,  is 
not  applicable  in  this  case. 

Eat  aside  from  the  section  referred  to,  the  mere  fact  that 
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appellee  worked  more  than  eight  hours  a  day  would  not 
entitle  him  to  recover  extra  compensation  under  said  act, 
in  the  absence  of  an  agreement  therefor.  A  laborer  whose 
employment  comes  within  the  terms  of  the  statute  may 
refuse  to  work  more  than  eight  hours  a  day  at  his  option, 
or  insist  as  a  condition  precedent,  if  he  does  so  work,  that 
he  shall  be  paid  for  the  extra  time.  But  the  mere  fact  that 
he  has  voluntarily  worked  more  than  eight  hours  a  day 
does  not  of  itself  authorize  a  demand  for  extra  compensa- 
tion under  the  act  in  question,  unless  it  should  also  appear 
that  extra  compensation  was  agreed  upon,  or  was  reason- 
ably within  the  contemplation  of  the  parties  at  the  time. 
Brooks  V.  Cotton,  48  N.  H.  50;  Luske  v.  Hotchkiss,  37  Conn. 
219.  In  this  case  it  is  clear  that  extra  compensation  was 
not  contemplated  by  either  party. 

The  judgment  of  the  Circuit  Court  must  be  reversed,  but 
the  cause  will  not  be  remanded. 


Bank  of  Commerce  v.  Lesser  Franklin^  for  nse^  etc. 

1.  Garnishment— ^axcu  flow  Mitat  First  lame  and  Be  Rehtmed  Un- 
mitisfled,— It  is  necessary  to  the  validity  of  the  subsequent  garnishment 
proceedings,  that  an  authorized  execution  shall  first  issue  and  be 
returned  unsatisfied.  Such  an  execution  and  its  return  unsatisfied, 
form  the  essential  basis  for  the  beghming  of  garnishment  proceedings. 

2,  Haue— Nature  of  the  iVocecdnigr.— Proceedings  by  garnishment, 
under  our  statute,  are  in  their  nature  supplementary  to  the  judgment 
against  the  judgment  debtor,  and  there  can  be  no  recovery  in  them 
against  the  garnishee  unless  the  judgment  debtor  might,  himself,  main- 
tain an  action  at  law  against  the  garnishee  for  whatever  it  is  that  the 
judgment  creditor  seeks  to  recover. 

8.  Same— TT^en  It  May  Be  3fatnta«ned.— GeneraHy  speaking,  gar- 
nishment proceedings  may  be  maintained  in  all  cases  where  an  ordi- 
nary suit  at  law  would  lie  against  the  latter  in  favor  of  the  judgment 
debtor. 

4.  Same— Cood  Cause  for  Continuance, — As  there  can  be  no  proper 
final  judgment  against  the  garnishee  in  the  absence  of  a  judgment 
against  the  principal  debtor,  it  would  seem  that  the  pendency  of  an 
appeal  from  the  judgment  rendered  by  tlie  justice,  upon  the  deter* 
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mination  of  which  such  judgment  depends,  constitutes  good  cause  for  a 
continuance  of  the  garnishee  suit  from  time  to  time  until  the  appeal 
shall  be  decided. 

6.  Execution— JVo<  To  Be  Issued  upon  Justice's  Judgment  in  Civil 
Action  until  after  Twenty  Days,  Except,  c/c.—No  execution  shall  be 
issued  upon  a  justice*s  judgment  in  a  civil  action  until  after  twenty 
days  from  the  date  of  the  judgment,  unless  the  party  applying  for  the 
same,  his  agent,  or  attorney,  shall  make  oath  that  he  believes  that  the 
debt  will  be  lost  unless  execution  be  issued  forthwith.  If  such  oath  be 
made,  then  the  execution  shall  be  issued  immediately  and  levied. 

6.  Hauk— Presumptions  as  to  Justice's  Oath. — Where  the  transcript 
does  not  show  what  the  oath  was,  but  simply  shows  that  on  oath  of 
plaintifiTs  attorney  the  execution  was  ordered,  the  court  will  presume 
in  aid  of  the  transcript  that  the  oath  referred  to  was  the  oath  prescribed 
by  the  statute. 

7.  Samb— JMU€d  Within  Txcenty  Days  Does  Not  Deprive  Parties  of 
Right  of  Appeal,— The  issuing  of  an  execution  which  may  be  sworn  out 
within  twenty  days  from  the  date  of  the  judgments,  shall  not  deprive 
either  party  of  the  right  of  appeal. 

8.  Case— Z>e/lned.— Bouvier  defines  a  "case*' as  being  a  question 
before  a  court  of  justice.  Marshall,  C.  J.,  defined  it  as  a  subject  on 
which  the  judicial  power  is  capable  of  acting,  and  which  has  been  sub- 
mitted to  it  by  a  party  in  the  forms  required  by  law.  Probably  a  "  case," 
in  legal  parlance  when  a  question  before  a  court  of  justice  is  referred  to, 
is  ordinarily  spoken  of  synonymously  with  a  suit. 

9.  Practice — Where  Appeals  from  Justices  are  Dismissed, — In  cases 
where  an  appeal  from  a  justice's  judgment  is  dismissed,  the  warranted 
practice  is  to  award  a  procedendo,  and  the  procedendo  writ  is  a  com- 
mand to  the  justice  to  proceed  upon  the  judgment  appealed  from,  as  if 
the  appeal  had  never  been  taken. 

Garnishmeiit.— Appeal  from  the  Circuit  Court  of  Cook  County;  the 
Hon.  Edward  F.  Dunne,  Judge,  presiding.  Heard  in  the  Branch  Ap- 
pellate Court  at  the  March  term,  1899.  Affirmed.  Opinion  filed  April 
4, 1900. 

Felsenthal,  D'Ancona  &  Foreman,  attorneys  for  appel- 
lant. 

Fred  H.  Atwood  and  Frank  B.  Pease,  attorneys  for 
appellee. 

Mr.  Justice  Shepard  delivered  the  opinion  of  the  court. 
The  Barrett  Manufacturing  Company  recovered  a  judg- 
ment before  a  justice  of  the  peace  against  Lesser  Franklin, 
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and  on  the  same  day  swore  out  an  execution.  Such  execu- 
tion and  an  alias  were,  respectively,  returned  unsatisfied, 
and  thereupon  the  Barrett  Company  sued  out  a  garnishee 
process  against  the  appellant  as  garnishee  of  Franklin. 

Such  proceedings  were  afterward  had  in  the  garnishment 
suit  as  resulted  in  a  final  judgment  against  appellant,  and 
this  appeal  has  followed. 

The  regularity  of  the  justice's  judgment  against  Frank- 
lin is  not  questioned,  but  it  is  argued  that  the  justice 
never  acquired  jurisdiction  in  the  garnishment  proceedings; 
and  the  contention  is  that  because,  as  is  said,  the  justice's 
transcript  does  not  show  that  the  requisite  statutory  oath 
was  made  as  a  preliminary  to  the  issuance  of  the  execution 
before  twenty  days  had  expired  after  the  date  of  the  judg- 
ment, the  justice  had  no  right  or  jurisdiction  to  issue  such 
execution. 

It  was  undoubtedly  necessary  to  the  validity  of  the  sub- 
sequent garnishment  proceedings,  that  an  authorized  execu- 
tion should  first  issue  and  be  returned  unsatisfied.  Such  an 
execution  and  its  return  unsatisfied,  form  the  essential  basis 
for  the  beginning  of  garnishment  proceedings. 

The  statute  (Sec.  119,  Chap.  79,  entitled  "Justices  and 
Constables,"  Hurd's  Rev.  Stat.)  provides  that  no  execution 
shall  be  issued  upon  a  justice's  judgment  in  a  civil  action 
until  after  twenty  days  from  the  date  of  the  judgment, 
"unless  the  party  applying  for  the  same,  his  agent,  or 
attorney,  shall  make  oath  that  he  believes  that  the  debt  will 
be  lost  unless  execution  be  issued  forthwith.  If  such  oath 
be  made,  then  the  execution  shall  be  issued  immediately 
and  levied." 

With  reference  to  the  oath  that  was  made,  upon  which 
the  execution  issued,  the  justice's  transcript  shows  as  fol- 
lows: 

"  On  oath  of  plaintiflTs  attorney,  execution  ordered  and 
issued  to  Constable  Badger,"  etc.  " 

The  argument  is  that  because  the  transcript  does  not 
show  what  the  oath  was,  but  simply  shows  that  "  on  oath 
of  plaintiffs  attorney  "  the  execution  was  ordered,  the  Cir- 
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cuit  Court  had  iio  right  to  assume  that  the  oath  referred  to 
in  the  transcript  was  the  oath  prescribed  by  the  statute; 
and  it  is  said,  "  the  court  can  not  be  allowed  to  guess  what 
oath  the  plaintiff  took."^ 

We  have  lately  had  occasion,  upon  careful  consideration 
and  reference  to  authority,  to  decide  some  analogous  ques- 
tions.    Subim  V.  Isador,  8S  111.  App.  9t>. 

It  here  appearing  from  the  justice's  transcript  that  an  oath 
by  a  competent  person  was  taken  upon  which  the  execution 
issued,  and  there  being  a  manifest  purpose  by  the  justice  to 
follow  the  law,  evidenced  by  his  requiring  some  oath  to  be 
taken,  it  is  to  be  presumed  in  aid  of  the  transcript  (fol- 
lowing the  above  cited  case)  that  the  oath  prescribed  by 
the  statute  to  be  taken  was  required  by  the  justice  to  be 
made,  and  was  made. 

The  next  question  is,  what  effect,  if  any,  did  the  appeal 
by  Franklin  from  the  principal  judgment  against  himself, 
have  upon  the  garnishment  proceedings  i 

Such  appeal  was  perfected  by  Franklin,  May  18,  1897,  to 
the  Superior  Court,  where  it  remained  pending  until  July 
14,  1897,  when  it  was  dismissed,  and  a  procedendo  awarded 
and  delivered  to  the  justice. 

The  garnishee  writ,  returnable  May  18,  1897,  was  issued 
and  served  upon  appellant  May  13,  1897.  The  appeal  by 
Franklin  wa&,  as  above  shown,  taken  on  the  day  the 
garnishee  writ  was  returnable,  and  the  justice  thereupon, 
on  that  day,  and  repeatedly  thereafter,  so  long  as  Frank- 
lin's appeal  remained  undisposed  of  by  the  Superior  Court, 
granted  an  order  of  continuance  of  the  garnishee  proceed- 
ings, from  week  to  w^eek,  the  parties  being  always  present. 
These  several  orders  of  continuance,  it  is  said,  served  to 
keep  alive  the  garnishment  proceedings,  and  it  is  urged, 
were  entirely  unauthorized  and  beyond  the  power  and  juris- 
diction of  the  justice  to  make. 

Besides  the  quoted  part  of  Sec.  119,  Chap.  79,  supra^  said 
section  contains  a  provision  that  the  issuing  of  an  execu- 
tion which  may  be  sworn  out  within  twenty  days  from 
the  date  of  the  judgment  shall  not  deprive  either  party  of 
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the  jight  of  appeal.    It  is  also  provided  by  section  115  of 
the  same  chapter : 

''  When  such  appeal  bond  is  filed  with  the  justice  it  shall 
be  approved  by  him,  and  he  shall  suspend  all  proceedings 
in  the  case,  and  if  execution  shall  Have  been  issued  he  shall 
recall  the  same." 

And  the  argument  is  that  because  of  such  statutory 
provisions,  all  power  of  the  justice  in  the  garnishee  suit 
ceased  from  the  moment  he  approved  the  appeal  bond;  and 
that  each  and  every  time  he  entered  said  orders  of  continu- 
ance he  violated  the  spirit  and  letter  of  the  statutes,  even 
though  the  only  effect  of  such  continuances  was  to  keep 
the  garnishment  proceedings  alive  pending  the  appeal. 

Such  contention  would,  if  sustained,  defeat  every  gar- 
nishment proceeding  that  might  be  begun  in  a  justice's 
court  within  the  time  an  appeal  may  be  taken  from  the 
original  judgment,  if  such  an  appeal  were  perfected  after 
the  garnishment  proceedings  had  been  begun  and  the  writ 
served. 

The  question  is  one  of  much  importance  collaterally  and 
needs  to  be  correctly  determined. 

Proceedings  by  garnishment,  under  our  statute,  are  in 
their  nature  supplementary  to  the  judgment  against  the 
judgment  debtor,  and  there  can  be  no  recovery  in  them 
against  the  garnishee  unless  the  judgment  debtor  might, 
himself,  maintain  an  action  at  law  against  the  garnishee 
for  whatever  it  is  the  judgment  creditor  seeks  to  recover. 

The  garnishment  proceedings  when  once  begun  constitute 
a  suit — ^in  a  limited  sense,  perhaps,  but  nevertheless  a  suit — 
the  course  of  which  must,  as  regards  the  garnishee,  be  in 
accordance  with  the  statute  concerning  garnishment. 

"The  proceeding  is  in  effect  a  suit  by  the  judgment 
debtor  for  the  use  of  his  creditor  against  the  garnishee,  and, 
geneniUy  speaking,  it  may  be  maintained  in  all  cases  where 
an  ordinary  suit  (at  law^  would  lie  against  the  latter  in 
favor  of  the  judgment  debtor."  Bartell  v.  Bauman,  12  111. 
App.  450. 

Section  7  of  the  garnishment  act,  and  also  section  88  of 
the  justice's  act,  expressly  authorize  a  continuance  of  the 
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garnishee  suit  for  ^ood  cause.  And  inasmuch  as  there  can 
be  no  proper  JSnal  judgment  against  the  garnishee  in  the 
absence  of  a  judgment  against  the  principal  debtor  (Mer- 
chant V.  Howland,  46  111.  App.  458),  it  would  seem  that  the 
pendency  of  an  appeal  from  the  judgment  rendered  by  the 
justice,  upon  the  determination  of  which  such  judgment 
depends,  constitutes  good  cause  for  a  continuance  of  the 
garnishee  suit  from  time  to  time,  until  the  appeal  shall  be 
decided. 

That  is  what  was  done  in  this  case,  and  we  think  it  was 
rightfully  done,  unless  the  statute  quoted,  ncpra^  which 
provides  for  a  suspension  of  all  proceedings  in  the  case  upon 
the  perfection  of  an  appeal  from  the  principal  judgment, 
forbids  it. 

What,  therefore,  is  meant  by  "  proceedings  in  the  case," 
which  the  statute  says  shall  be  suspended  pending  the 
appeal  from  the  principal  judgment? 

Bouvier  (Law  Dictionary,  Ed.  of  1897)  defines  a  "  case  "  as 
being  ^^  a  question  before  a  court  of  justice."  Judge  B.  B. 
Curtis,  in  his  small  volume  of  lectures  on  the  jurisdiction, 
etc.,  of  the  Federal  Courts  (p.  11),  attributes  to  Chief  Justice 
Marshall  (9  Wheaton,  738)  the  definition  of  a  "case"  as  "a 
subject  on  which  the  judicial  power  is  capable  of  acting, 
and  which  has  been  submitted  to  it  by  a  party  in  the  forms 
required  by  law." 

Probably  a  "  case,"  in  legal  parlance,  when  "  a  question 
before  a  court  of  justice"  is  referred  to,  is  oMinarily  spoken 
of  synonymously  with  a  "suit." 

A  suit,  in  the  broadest  sense  of  the  term,  frequently 
involves  separate  contestations,  although  all  the  matters  in 
controversy  may  be  settled  in  a  single  adjudication,  or  one 
or  more  of  them  may  hang  or  depend  upon  the  other. 

There  were  here,  certainly,  two  separate  matters  in  con- 
troversy, one  the  finality  of  the  judgment  that  fixed  Frank- 
lin's liability  to  the  Barrett  Company,  and  the  other, 
whether  or  not  the  garnishee  owed  anything  to  Franklin. 
In  practical  effect  there  were  two  cases  or  suits,  although 
one  was  begun  in  and  depended  upon  the  other. 
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The  eifect  of  Franklin's  appeal  was  to  temporarily  super- 
sede or  suspend  the  judgment  against  himself,  but  the 
statute  nowhere  provides  that  the  appeal  shall  operate  to 
vacate  the  judgment,  or  to  put  an  end  to  the  garnishee  suit. 

Indeed,  all  the  analogies  of  the  statute  are  opposed  to 
such  being  the  effect  of  the  appeal.  In  cases  where,  as  here, 
an  appeal  from  a  justice's  judgment  is  dismissed,  the  war- 
ranted practice  is  to  award  2i  procedendo  (Reed  v.  DriscoU, 
84  111.  96),  and  the  procedendo  writ  is  a  command  to  the  jus- 
tice to  proceed  upon  the  judgment  appealed  from  as  if  the 
appeal  had  never  been  taken. 

So,  while  the  effect  of  the  appeal  was  to  suspend  all  pro- 
ceedings upon  the  particular  judgment  appealed  from,  it 
neither  vacated  nor  extinguished  the  judgment,  nor  the  gar- 
nishment suit  that  had  such  judgment  for  its  basis.  The 
garnishment  suit  was  a  purely  statutory  proceeding,  as  was 
the  appeal  from  the  justice's  judgment,  and  was  as  amply 
authorized  by  the  statute  as  the  appeal  was.  And  the 
judgment  not  being  vacated  by  the  appeal,  but  only  sus- 
pended in  its  operation,  the  garnishment  proceedings  did 
not  fall  simply  because  of  the  appeal. 

The  orders  of  continuance  that  were  made  were  neces- 
sary to  keep  the  garnishee  proceedings  alive  while  the 
appeal  was  pending,  and  were  therefore  made  for  good 
cause  within  the  meaning  of  sections  7  and  88,  supra^  and 
were  not  forbidden  by  the  provision  of  section  115,  supra, 
directing  a  suspension  of  "all  proceedings  in  the  case," 
upon  the  perfecting  of  an  appeal  from  the  original  judg- 
ment. With  reference  only  to  the  question  here  considered, 
we  regard  such  "  proceedings  in  the  case  "  as  applying  only 
to  the  suit  against  Franklin,  and  not  to  the  suit  against  the 
garnishee.  Hence,  the  orders  of  continuance  complained 
of  were  not  unauthorized  but  were  within  the  jurisdiction 
of  the  justice  to  make. 

The  case  of  Dawson  v.  Cunning,  60  111.  App.  286,  is  in 
point  upon  and  decisive  of  the  questions  here  involved  as 
to  the  effect  of  an  appeal  upon  the  judgment  appealed 
from.     See,  also,  Curtis  v.  Boot,  28  111.  3G7;  Oakes  v.  Will- 
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iams,  107,  111.  154;  Shirk  v.  M.  &  N.  C.  Gravel  Koad  Com- 
pany,  110  111.  661;  Seymour  v.  Haynes,  104  111.  557;  Schafer 
V.  Buck,  76  111.  App.'464. 

The  remaining  question  involves  the  merits  of  the  case. 

There  seems  to  be  no  dispute  that  at  the  time  of  the  serv- 
ice of  the  garnishee  writ  upon  the  appellant,  there  stood 
to  the  credit  of  Franklin's  general  deposit  account  with  the 
appellant  bank,  a  sum  of  money  considerably  in  excess  of 
the  amount  of  the  judgment  in  favor  of  the  Barrett  Com- 
pany; and  it  further  seems  to  be  undisputed  that  subsequent 
to  the  service  of  the  garnishee  summons  the  appellant  bank 
paid  out  on  the  checks  of  Franklin  an  amount  of  money 
equal  to  or  in  excess  of  said  judgment.  It  also  appears  to 
be  fairly  established  by  the  testimony  in  behalf  of  appel- 
lant, that  at  the  time  of  the  service  of  the  garnishee  writ 
Franklin  was  indebted  to  thie  bank  upon  his  personal  obli- 
gation held  by  the  bank  in  a  sum  exceeding  the  moneys 
standing  to  the  credit  of  his  deposit  account.  For  a  part 
at  least  of  such  indebtedness,  the  bank  held  collateral 
security. 

And  it  should  be  said,  that  by  some  private  undierstand- 
ing  between  Franklin  and  the  president  of  the  bank,  Frank- 
lin's checks  against  the  money  standing  to  his  credit  upon 
the  bank's  books,  at  the  time  in  question,  were  to  be  super- 
vised by  the  president  and  paid  only  for  the  benefit  of  a 
special  enterprise  in  which  Franklin  was  engaged.  There 
was  no  entry  of  any  such  limitation  upon  Franklin's  checks 
made  upon  the  books  of  the  bank,  and  no  other  officer  of 
the  bank,  so  far  as  appears,  knew  of  any  such  private  under- 
standing between  Franklin  and  the  president  of  the  bank. 
Nor  did  the  bank  or  any  of  its  officers  furnish  any  part  of 
the  money  that  so  stood  upon  the  books  of  the  bank  to  the 
credit  of  Franklin's  general  deposit  account. 

All  of  such  money  was  procured  by  Franklin  from 
Sources  entirely  outside  and  independent  of  the  bank. 

The  president  of  the  bank  testified  to  such  private  under- 
standing, and  that  unless  it  could  be  seen  from  the  very 
nature  of  the  checks  that  they  were  drawn  for  the  pur- 
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pose  of  the  enterprise,  he  was  to  talk  with  Franklin  and  in 
that  way  ascertain  the  purpose  for  which  the  checks  were 
drawn.  But  we  nowhere  observe  in  the  testimony  that  all 
or  any  of  the  checks  that  were  paid  after  the  service  of 
the  garnishee  process,  were  drawn  for  or  applied  to  the 
benefit  of  the  particular  enterprise  spoken  of.  It  should 
also  be  mentioned  that  the  president  of  the  bank  testified 
without  contradiction,  that  when  the  moneys  in  question 
were  deposited  by  Franklin  it  was  done  upon  the  under- 
standing between  Franklin  and  himself  that  no  part  of  the 
same  should  or  could  be  used  or  applied  in  payment  of  any 
part  of  Franklin's  indebtedness  to  the  bank. 

The  court  gave  three  instructions  to  the  jury,  at  the  re- 
quest of  appellee.  None  were  oflFered  in  behalf  of  appellant, 
except  the  usual  peremptory  ones  to  find  for  the  defendant 
(appellant),  that  were  refused.  The  given  instructions 
were  as  follows  : 

"1.  The  court  instructs  the  jury  that  if  they  find  from 
the  evidence  that  the  plaintiff,  Leaser  Franklin,  had  a  de- 
posit account  with  the  defendant  bank  at  the  time  of  the 
service  of  the  garnishee  summons  upon  it  in  this  cause,  and 
that  the  plaintiff  at  that  time  had  on  deposit  with  the 
defendant  a  sura  of  money  equal  to  or  in  excess  of  the 
amount  shown  by  the  evidence  to  be  due  on  the  judgment 
in  favor  of  the  Barrett  Manufacturing  Company  and  against 
said  Lesser  Franklin  upon  which  this  proceeding  is  brought, 
then  the  jury  should  find  the  issues  for  the  plaintiff,  and 
assess  the  plaintiff's  damages  at  the  amount  snown  by  the 
evidence  to  be  due  upon  said  judgment,  unless  you  believe 
from  the  evidence  that  said  moneys  were  held  by  the  bank 
as  a  special  deposit  for  the  payment  of  the  debts  of  a  special 
enterprise  in  which  Franklm  was  engaged  and  not  for  pay- 
ment to  Franklin  or  his  orders  generally. 

2.  If  the  jury  find  from  the  evidence  that  the  plaintiff. 
Lesser  Franklin*  had  a  deposit  account  with  the  defendant 
bank  at  the  time  of  the  service  of  the  garnishee  summons 
upon  it  in  this  cause  and  that  the  plaintiff  at  that  time  had 
on  deposit  with  the  defendant  a  sum  of  money  eaual  to  or 
in  excess  of  the  amount  shown  by  the  evidence  to  oe  due  on 
the  judgment  in  favor  of  the  Barrett  Manufacturing  Com- 
pany and  against  said  Lesser  Franklin,  upon  which  this 
proceeding  is  brought,  and  if  the  jury  believe  further  from 


Digitized  by 


Google 


First  District — March  Term,  1899.       207 

Bank  of  Commerce  v.  Franklin. 

the  evidence  that  the  defendant  bank  afterward  paid  out  on 
the  checks  of  said  Lesser  Franklin  drawn  against  said  deposit 
account  an  amount  equal  to  or  in  excess  of  the  amount 
shown  by  the  evidence  to  be  due  on  said  judo^ment,  then 
ihe  court  instructs  the  jury  that  they  should  find  the 
issues  for  the  plaintiff  and  assess  the  plaintiff's  damages  at 
the  amount  due  and  owing  on  said  judgment  as  shown  by 
the  evidence  therein,  unless  you  further  believe  from  the 
evidence  that  said  deposits  were  held  by  the  bank  as  a 
special  deposit  for  the  payment  of  liabilities  of  a  special 
enterprise  in  which  Franklin  was  engaged  and  not  for  pay- 
ment to  Franklin  or  his  orders  generaU3^ 

3.  You  are  itistructed  that  although  you  may  believe 
from  the  evidence  that  Lesser  Franklin  was  indebted  to  the 
defendant  in  a  large  sum  of  money  upon  notes  and  that  the 
amount  of  such  notes  largelv  exceeded  the  deposit  account 
of  said  Franklin  with  the  defendant,  still  if  you  find  from 
the  evidence  that  on  the  date  of  the  service  oi  the  garnish- 
ment writ  in  this  case  there  was  a  balance  in  the  deposit 
account  of  said  Franklin  at  the  defendant  bank  largely  in 
excess  of  the  original  judgment  in  this  case  against  said 
Franklin  and  in  favor  of  the  Barrett  Manufacturing  Com- 
pany, and  if  you  further  find  that  after  the  service  of  the 
garnishment  vrtit  in  this  case  the  defendant  paid  out  the 
amount  of  moneys  standing  in  such  deposit  account  to  the 
credit  of  said  Franklin  upon  checks  drawn  by  said 
Franklin  in  the  usual  course  of  business  and  that  the 
notes  which  have  been  introduced  in  evidence  in  this 
case  by  the  defendant  bank  were  not  charged  up  against 
said  deposit  account,  then  you  should  find  the  issues  for  the 
plaintiff;  unless  vou  further  find  from  the  evidence  that 
said  deposit  was  held  by  the  bank  as  a  special  deposit  for 
the  payment  of  the  liabilities  of  a  special  enterprise  in 
whicn  Franklin  was  interested  and  not  for  the  payment  to 
Franklin  or  his  orders  generally." 

We  do  not  find  the  instructions  to  be  susceptible  of  any 
of  the  criticisms,  to  which  appellant's  counsel  subjects  them. 
They  were  applicable  to  the  evidence  and  the  issues,  and  it 
was  for  the  jury  to  determine  what  the  facts  were.  Appel- 
lant's principal  criticism  of  the  instructions  is  that  they 
ignore  appellant's  claimed  right  of  set-off  because  of  its 
demands  against  Fmnklin. 

Passing  over  the  query  that  arises,,  as  to  whether  it  was 
not  the  duty  of  appellant  to  offer  an  instruction  upon  the 
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subject  of  set-oflF,  if  it  wished  its  defense  by  way  of  set-oflf 
to  be  submitted  to  the  jury  (Hutchinson  v.  Sullivan,  No. 
8-1:42,  filed  February  27,  1900),  it  should  not  be  forgotten 
that  the  president  of  the  appellant  bank  testified  explicitly 
that  the  terms  upon  which  Franklin  deposited  the  money 
in  controversy,  were  that  no  part  of  the  money  deposited 
should  be  used  b}'^  the  bank  to  apply  upon  Franklin's  note 
held  by  it,  and  there  was  no  other  evidence  upon  that 
express  subject. 

If  the  bank  expressly  stipulated  away  its  right  to  set 
oflf  the  indebtedness  due  to  it  by  Franklin  against  his 
deposit,  why  should  the  court  incumber  the  instructions 
with  such  question  further  than  was  done  by  the  third 
instruction  ? 

Furthermore,  set-off  is  an  affirmative  defense  and  the 
bank  was  not  obliged  to  exercise  its  right,  if  it  had  any, 
to  set  oflf  its  claim.  There  is  no  pretense  that  it  did  so  to 
the  extent  of  charging  up  any  part  of  Franklin's  indebtedness 
against  his  account,  or  in  any  manner  except  to  demand 
payment  by  Franklin  of  his  unpaid  indebtedness.  Upon 
the  contrary,  it  appears  affirmatively  that  it  did  not  assert 
its  claim  against  any  of  Franklin^s  checks  presented  and 
paid  after  service  of  the  garnishee  writ.  Upon  what  con- 
sistent theory  of  right  could  set-oflf  be  claimed  against 
appellee  if  the  right  to  it  did  not  exist  against  Franklin's 
general  checks?  The  verdict,  by  necessary  intendment, 
found  that  the  moneys  were  not  a  special  deposit  for  the 
payment  of  obligations  connected  with  Franklin's  special 
enterprise,  and  in  such  respect  the  verdict  was  based  upon 
inferences  as  potent  as  evidence,  that  none  of  the  checks 
paid  by  the  bank  were  in  fact  drawn  for  such  obligations. 
We  have  already  referred  to  the  fact  that  while  the  private 
arrangement  between  Franklin  and  the  president  of  the 
appellant  bank  permitted  him,  the  president,  to  see  that 
checks  drawn  against  the  deposit  by  Franklin  were  applied 
to  such  special  enterprise,  there  is  no  evidence  that  any  of 
the  checks  were  so  in  fact  drawn  or  applied.  Whatever 
inferences  upon  the  subject  are  susceptible  of  being  drawn 
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are  as  fully  favorable  to  the  theory  that  the  checks  were  not 
so  drawn  or  applied  as  that  they  were,  and  the  jury's  decis- 
ion as  to  the  fact  should  not  be  disturbed. 

This  view  of  the  case  being  decisive,  it  is  not  necessary 
for  us  to  enter  upon  a  consideration  of  the  law  regulating 
the  general  contract  rights  between  banks  and  their  depos- 
itors, or  to  do  more  than  order  the  judgment  of  the  Circuit 
Court  to  be  affirmed,  which  is  accordingly  done.    Affirmed. 


Ernst  Heldmaier  t.  Lilly  Taman.'  , 

1.  Neoliqence— DritJing  Without  Looking  AJiead.—A  driver  is  neg- 
ligent in  proceeding,  however  slowly,  without  looking  ahead,  and  thus 
discovering  the  presence  of  the  child  in  his  course  upon  the  car  tracks. 

2.  Newly-Discovered  Evtdence— /n^wj^cienf  ^j^dart7«.— Affidavits 
which  fail  to  show  any  facts  sufficiently  establishing  diligence,  are 
insufficient  in  support  of  a  motion  for  a  new  trial. 

3.  Parent  and  Child — Negligence  of  the  Parent  Can  Not  Be  Im- 
puted  to  the  CAtZd.— Negligence  of  a  mother  can  not  be  imputed  to  the 
child  in  an  action  brought  by  the  child. 

4.  Damages— VV7i6n  $1,000  In  Not  Excessive,-— Where  expert  testi- 
mony tends  to  show  that  imbecility  is  the  result  of  an  injury,  |1,000 
is  not  excessive. 

Action  in  Case,  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  Cook  County;  the  Hon.  Elbridoe  Hanecy,  Judge,  presiding. 
Heard  in  this  court  at  the  October  term,  1800.  Affirmed.  Opinion 
filed  March  26,  1900. 

Statement. — This  suit  was  brought  by  appellee,  by  next 
friend,  to  recover  damages  resulting,  as  is  alleged,  through 
negligence  of  appellant.  The  appellee,  then  four  years  of 
age,  was  standing  upon  Fourteenth  street  in  the  city  of 
Chicago,  and  between  the  two  car  tracks  upon  that  street. 
An  employe  of  appellant,  driving  his  team  and  wagon, 
was  passing  along  the  street  upon  one  of  the  car  tracks. 
As  the  wagon  approached  the  child  the  driver  under- 
took to"  turn  out  of  the  car  tracks  toward  one  side  of  th© 
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street,  and  in  so  doing  the  end  of  the  wagon,  or  its  con- 
tents, struck  the  appellee  and  injured  her. 

.  There  is  some  conflict  in  the  evidence  as  to  whether  the 
child  remained  standing  while  the  wagon  approached  the 
place,  or  whether  she  moved  from  one  side  toward  the  track 
upon  which  the  wagon  was  traveling,  and  in  so  doing  ran 
into  the  wagon.  But  the  evidence  suflBciently  supports  the 
contention  of  appellee's  case,  viz.,  that  the  driver  negli- 
gently proceeded  upon  the  street  without  looking  ahead, 
and  through  his  negligence  failed  to  observe  the  little  child 
standing  in  close  proximity  to  his  course  upon  the  car  tracks. 
It  is  practically  undisputed  that  persons  upon  the  sidewalk 
saw  the  danger  and  cried  out  to  the  driver  to  stop.  It  is  not 
disputed  that  the  street  was  clear  and  unobstructed  so  that  the 
driver,  had  he  been  looking  ahead,  must  have  seen  the  child. 
There  was  evidence  tending  strongly  to  establish  that  the 
child  was  so  injured  that  by  reason  thereof  she  became  an 
imbecile. 

The  issues  were  submitted  to  a  jury.  A  verdict  was 
returned  for  the  appellee,  by  which  her  damages  were 
assessed  at  $2,500.  A  remittitur  of  $1,500  was  entered.  A 
motion  for  a  new  trial  was  overruled  and  judgment  was 
entered  for  the  amount  of  $1,000.  Upon  the  motion  for  a 
new  trial  affidavits  were  presented  to  show  newly  discov- 
ered evidence,  the  discovery  of  which  was  made  one  of  the 
grounds  of  the  motion. 

George  W.  Plummek  and  Wharton  Plummer,  attorneys 
for  appellant. 

King  &  Gross,  attorneys  for  appellee;  Andrew  J.Hirschl, 
of  counsel. 

Mr.  Presiding  Justice  Sears  delivered  the  opinion  of  the 
court. 

Upon  the  evidence  in  this  case  the  jury  were  warranted 
in  finding  that  the  driver,  the  employe  of  appellant,  was 
negligent  in  proceeding,  however  slowly,  without  looking 
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ahead,  and  thus  discovering  the  presence  of  the  child  in  his 
coarse  upon  the  car  tracks.  Or,  if  the  jury  had  believed 
from  the  evidence  that  he  did  see  the  child,  the  conclusion 
as  to  his  negligence  in  attempting  to  turn  his  wagon  so  near 
to  her  would  be  equally  strong.  C.  E.  St.  R.  R.  Co.  v.  Lewis, 
68  IlL  App.  598;  affirmed  in  168  111.  249. 

The  evidence  being  sufficient  to  support  the  verdict  as  to 
negligence  of  appellant's  employe,  and  there  being  no  ques- 
tion as  to  contributory  negligence  to  be  considered,  it 
remains  only  to  consider  questions  raised  upon  matters  of 
procedure  and  the  amount  of  the  verdict. 

The  only  complaint  of  counsel  for  appellant  as  to  pro- 
cedure relates  to  the  denial  of  the  motion  for  a  new  trial. 

The  affidavits  setting  up  the  discovery  of  new  evidence 
are  substantially  as  follows :  That  witness  Riston  saw  the 
injury;  that  the  wagon  was  moving  slowly  and  the  child, 
appellee,  ran  into  the  wagon;  that  a  woman  standing  upon 
the  sidewalk  at  the  time  acted  in  such  a  manner  as  to  indi- 
cate that  she  was  the  mother  of  the  child.  And  that  wit- 
ness Roth  saw  appellee  struck  by  a  stone  which  was  part 
of  the  load  of  the  wagon;  that  the  driver  was  proceeding 
slowly,  and  stopped  as  soon  as  the  team  could  possibly 
be  stopped,  but  too  late  to  avoid  the  injury;  and  that  the 
mother  of  the  child  was  among  those  present  on  the  side- 
walk. The  mother  of  appellee  had  testified  that  she  was  ill 
and  confined  to  her  house  at  the  time.  The  only  showing 
made  as  to  diligence  in  effort  to  obtain  this  evidence  before 
the  trial,  consists  in  averments  of  an  affidavit  by  one  of 
counsel  for  appellant,  by  which  it  is  presented  that  affiant 
delegated  the  task  of  discovering  evidence  for  appellant's 
defense  to  another  lawyer,  and  "  caused  diligent  inquiries  to 
be  made "  by  such  lawyer  and  by  the  driver  of  the  wagon 
and  his  wife  in  the  vicinity  of  the  accident  to  discover 
names  of  persons  who  were  eye-witnesses  of  the  occurrence, 
and  that  as  a  result  only  one  person  was  discovered,  and 
nothing  was  learned  as  to  the  witness  Riston.  Appellant 
made  affidavit  that  the  knowledge  of  the  facts  possessed  by 
Roth  was  first  discovered  after  the  trial. 
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There  are  two  reasons  why  these  affidavits  were  insuffi- 
cient to  warrant  the  granting  of  a  new  trial :  First,  they  fail 
to  show  any  facts  sufficiently  establishing  diligence.  The 
statement  of  the  conclusion  that  "diligent  inquiries  were 
made"  is  insufficient.  Koth  was  employed  in  a  drug  store 
near  by  the  place  of  the  occurrence  in  question.  He  was 
the  messenger  sent  for  a  doctor.  It  would  seem  very 
improbable  that  inquiry  which  was  in  fact  "diligent"  could 
have  failed  to  discover  him.  Diligence  did  discover  him 
within  a  few  days  after  the  trial.  Second,  the  evidence  is 
cumulative  only.  So  far  as  it  shows  or  tends  to  show  the 
presence  of  the  mother  of  the  child  on  the  sidewalk,  it  is 
not  controlling.  Negligence  of  the  mother  can  not  be 
implied  to  the  child  in  an  action  brought  by  the  child.  Chi- 
cago C.  Ky.  Co.  V.  Wilcox,  138  111.  370. 

So  far  as  it  tends  to  corroborate  the  testimony  of  the 
driver,  it  is  clearly  cumulative. 

We  are  of  opinion  that  the  court  did  not  err  in  overrul- 
ing the  motion  for  a  new  trial. 

Nor  do  we  regard  the  damages  as  excessive.  It  is  true 
that  the  expert  testimony  does  not  establish  beyond  doubt 
that  the  imbecility  of  appellee  is  a  result  of  the  injuries. 
But  it  does  tend  to  show  this  fact.  It  appears  that 
prior  to  the  injury  the  child  was  apparently  of  ordinary 
mental  capacity.  It  is  unlikely  that  she  could  have  been 
an  imbecile  before  the  accident  and  the  fact  remain 
unknown  in  the  neighborhood  where  her  parents  resided. 
Evidence  of  such  fact,  if  it  existed,  could  in  all  probability 
have  been  readily  obtained.  The  fact  that  she  became 
imbecile  after  the  injury  is  uncontroverted.  The  expert 
testimony  establishes  that  this  may  have  resulted  from  the 
injury. 

We  are  of  opinion  that  the  verdict  can  not  be  disturbed 
upon  the  ground  that  it  is  excessive.  The  judgment  is 
affirmed. 
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James  McGnirk  t.  John  A.  Connelly. 

1.  Presumptions— ITiaf  Title  is  in  the  Fendor.— Where  a  vendee 
accepts  a  contract  for  the  sale  of  real  estate  in  which  the  ownership  of 
the  vendor  is  assumed,  and  agrees  to  pay  for  the  land  without  requiring 
the  vendor  to  produce  evidence  of  his  title,  the  burden  will  be  on  him 
to  show  defects  in  the  title.  The  presumption  is  that  he  satisfied  himself 
respecting  the  title  when  he  made  his  bargain. 

Assompsit. — Common  counts.  Appeal  from  the  Circuit  Court  of 
Cook  County;  the  Hon.  Edward  F.  Dunne.  Judge,  presiding.  Heard 
in  this  court  at  the  October  term,  1899.  Affirmed.  Opinion  filed  March 
26,1900. 

Statement. — This  is  an  appeal  from  a  judgment  in 
favor  of  appellee  and  against  appellant,  for  the  sum  of 
$760.87,  rendered  in  an  action  of  assumpsit  to  recover  the 
purchase  money  claimed  to  be  due  from  appellee  to  appel- 
lant under  the  following  contract : 

"  Articles  of  agreement,  made  this  thirty-first  day  of 
December^  in  the  year  of  our  Lord,  one  thousand  eight  hun- 
dred and  mmty 'two  between  John  A.  Connelly^  of  the  city  of 
Chicago^  county  of  Cook  and  Stats  of  Illinois,  party  of  the 
first  part  and  Jam^s  McGuirk  of  Attica^  Harper  county 
and  St<ite  of  Kansas^  party  of  the  second  part;  Witnesseth, 
That  if  the  party  of  the  second  part  shall  first  make  the 
payments  and  perform  the  covenants  hereinafter  mentioned 
on  his  part  to  oe  -made  and  performed,  the  said  party  of  the 
first  part  hereby  covenants  and  agrees  to  convey  and  assure 
to  the  said  party  of  the  second  part,  in  fee  simple,  clear  of 
all  incumbrances  whatever,  by  a  good  and  sufficient  quit- 
claim deed,  the  lots,  pieces,  or  parcel  of  ground  situated  in 
the  county  of  Harper  and  State  of  Kansas,  known  and 
described  as  the  southwest  quarter  of  the  southeast  quarter 
and  the  southeast  quarter  ojthe  southwest  quarter  and  also  tlve 
southwest  quarter  (f  the  southwest  quarter  of  section  twenty- 
six  (^6»),  range  nine  (9\  township  thirty-one  {31\  being  one 
hundred  and  twenty  {120)  acres^  more  or  less^  known  oj?  land 
pre-empted  by  Mathia^  Mirkus^  and  the  said  party  of  the 
second  part  hereby  covenants  and  agrees  to  pay  to  the  said 
party  of  the  first  part  the  sum  of  seven  hundred  ($700)  dol- 
lars In  the  manner  following :     Two  hundred  dolla/rs  {$200)^ 
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on  or  "before  October  7,  1893^  two  hundred  dollars  {$200)  on  or 
before  October  i,  189 J^  two  hundred  dollars  {$200)  on  or  before 
October  i,  1895^  with  interest  at  six  per  cent  per  annum^  semi- 
a/nnually^  and  such  portion  of  the  remaining  hundred  doU<irs 
a^s  shall  be  left  after  red eeinhig  from  tax  sale  or  obtairnng  deed 
on  July  i,  189S^  on  the  whole  sum  remaining  from  time  to 
time  unpaid,  and  to  pay  all  taxes,  assessments  or  imposi- 
tions that  may  be  legally  levied  or  imposed  upon  said  land. 
And  in  case  of  the  failure  of  the  said  party  of  the  second 
part  to  make  either  of  the  payments,  or  any  part  thereof, 
or  perform  any  of  the  covenants  on  his  part  hereby  made 
and  entered  into,  this  contract  shall,  at  the  option  of  the 
party  of  the  first  part,  be  forfeited  and  determined,  and  the 
party  of  the  second  part  shall  forfeit  all  payments  made  by 
him  on  this  contract,  and  such  payments  shall  be  retained 
by  the  said  party  of  the  first  part  in  full  satisfaction  and  in 
liquidation  of  all  damages  by  him  sustained  and  he  shall 
have  the  rij^ht  to  re-enter  anct  take  possession  of  the  prem- 
ises aforesaid. 

It  is  mutually  agreed,  by  and  between  the  parties  hereto, 
that  the  time  of  payment  shall  be  the  essence  of  this  con- 
tract, and  that  all  the  covenants  and  agreements  herein 
contained  shall  extend  to  and  be  obligatory  upon  the  heirs, 
executors,  administrators  and  assigns  of  the  respective 
parties. 

In  witness  whereof,  the  parties  to  these  presents  have 
hereunto  set  their  hands  and  seals,  the  day  and  year  first 
above  written. 

John  A.  Connelly,     [Seal.] 
James  McGuirk.  [Seal.] 

Sealed  and  delivered  in  presence  of 

W.  H.  Condon." 

The  contract  is  on  a  printed  blank,  and  the  words  in 
italics  are  written,  the  remainder  being  printed.  The  word 
"warranty"  was  next  before  the  word  "deed"  in  the 
printed  blank  and  was  erased  and  the  word  "quit-claim" 
was  substituted  therefor,  and  the  words  "  with  interest  at 
the  rate  of per  centum  per  annum,  payable annu- 
ally," were  in  the  printed  blank  next  after  the  written 
words  "  July  1,  1893,"  and  were  stricken  out.  After  the 
words  "  upon  said  land "  in  the  printed  form,  were  the 
words  "  subsequent  to  the  year,"  and  those  words  were 
stricken  out. 
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The  declaration  consists  of  the  common  counts.  The 
defendant  pleaded  the  general  issue  and  a  special  plea. 
The  special  plea  avers,  in  substance,  that  the  plaintiff  rep- 
resented to  the  defendant  that  he,  the  plaintiff,  was  the 
owner  of  and  had  a  good,  clear,  unincumbered  title  to  the 
premises  described  in  the  contract;  that  defendant  relied 
on  said  representations  and  entered  into  the  contract  (set- 
tinfl^  it  out  in  full  as  ante);  that  plaintiff,  long  prior  to  the 
execution  of  the  contract,  had  lost  all  claim  to  the  premises; 
that  he  never  had  title  to  the  premises;  that  the  premises 
were  sold  for  taxes,  and  the  purchaser,  one  Clendenin, 
obtained  a  certificate  of  purchase,  which  he  assigned  to  one 
Zacharias,  who  assigned  it  to  Mary  A.  Zacharias,  his  wife, 
who  subsequently  obtained  a  tax  deed,  and  thereafter  said 
Zacharias  and  his  wife,  Mary,  conveyed  the  premises  to 
defendant;  that  the  sole  consideration  for  the  contract  was 
the  title;  that  as  soon  as*  defendant  learned  the  foregoing 
facts,  he  notified  plaintiff  that  the  consideration  had  failed  ' 
and  canceled  the  contract,  etc. 

To  this  plea  the  plaintiff  replied  that  the  defendant  under- 
took and  agreed  to  pay  all  the  taxes,  and  purchased  the 
land  subject  to  the  outstanding  tax  sale,  and  denies  all 
averments  in  the  plea  of  representations  made  by  him,  the 
plaintiff.  The  plaintiff  testified  that  the  defendant  had  not 
paid  him  anything  on  the  contract,  and  this  is  not  contra- 
dicted. 

Daniel  Byrnes,  plaintiff's  attorney,  testified  that  Febru- 
ary 7,  1899,  he  tendered  to  the  appellant,  in  witness'  oflice, 
in  the  presence  of  Mr.  Rufus  King,  appellant's  attorney,  a 
deed  from  appellee  of  the  premises,  and  that  appellant 
refused  to  accept  it,  and  said  to  the  witness  that  if  he,  the 
witness,  would  take  $50  and  dismiss  the  suit,  he,  appellant, 
would  accept  the  deed. 

The  deed  so  testified  to  have  been  tendered  lo  appellant 
is  a  quit-claim  deed  of  the  premises  in  question,  running 
from  John  A.  Connelly,  as  grantor,  to  James  McGuirk,  as 
grantee;  is  dated  January  21,  1889,  and  is  certified  to  have 
been  acknowledged  by  Connelly  at  that  date. 
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The  trial  took  place  May  15,  1899,  and  appellant,  Mc- 
Guirk, testified  that  Byrnes  did  not  tender  the  deed  to 
him,  and  that  he  saw  it  for  the  first  time  in  the  court  room 
about  two  weeks  before  the  trial.  He  admitted  that  he 
was  in  Byrnes'  office  February  7,  1899,  when  Byrnes  testi- 
fied he  tendered  the  deed,  and  did  not  deny  oflfering  Byrnes 
$50  if  he  would  dismiss  the  suit.  Mr.  King  was  not  called 
as  a  witness.  Appellant's  attorney  put  in  evidence  a  deed 
of  the  premises  of  date  July  25,  1885,  from  appellee  Con- 
nelly to  William  H.  Condon,  acknowledged  July  27,  1885, 
and  recorded  August  7, 1885,  and  appellee,  in  rebuttal,  put 
in  evidence  a  deed  of  the  same  premises  from  William  H. 
Condon  to  appellant  of  date  July  27,  1885,  acknowledged 
at  that  date,  and  recorded  May  18,  1886. 

Appellant's  counsel  also  produced  evidence  tending  to 
prove  the  allegations  in  the  special  plea  with  reference  to 
the  sale  of  the  land  for  taxes  and  the  issuing  and  assign- 
ment of  the  certificate  of  purchase  to  Zacharias,  and  also 
put  in  evidence  a  tax  deed  to  Mary  A.  Zacharias  and  a  deed 
from  her  and  her  husband,  F.  R.  Zacharias,  to  appellant,  of 
date  March  27,  1893,  with  certificates  of  acknowledgment 
and  recording;  also  the  general  statutes  of  Kansas,  and  read 
in  evidence  certain  sections  thereof,  one  of  which  authorizes 
the  county  clerk  to  issue,  in  the  name  of  the  county,  under 
his  hand  and  the  seal  of  the  county,  deeds  to  lands  unre- 
deemed from  sales  for  taxes,  and  to  acknowledge  the  same, 
and  provided  that  a  deed  so  issued  shall  vest  in  the  grantee 
an  absolute  title,  in  fee  simple,  in  the  lands,  and  that,  when 
duly  acknowledged,  the  deed  shall  be  prima  facie  evidence 
of  the  regularity  of  the  prior  tax  proceedings. 

There  is  no  evidence  of  any  representations  by  appellee 
to  appellant  outside  of  the  contract  sued  on. 

C.  M.  Hardy  and  L.  M.  Ackley,  attorneys  for  appellant. 

Daniel  Byrnes,  attorney  for  appellee. 

Mr-  Justice  Adams  delivered  the  opinion  of  the  court. 
Counsel  for  appellant  object  that  the  contract  was  admit- 
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ted  in  evidence,  without  explanation  of  the  erasures  men- 
tioned in  the  preceding  statement.  The  record  shows  that 
the  contract  was  executed  in  duplicate,  that  both  copies 
were  produced  on  the  trial  and  shown  to  the  appellant,  that 
he  compared  his  copy  with  appellee's,  and  that  he  admitted 
his  signature  to  the  contract  and  said,  ''  If  they  both  corre- 
spond, they  are  right."    This  disposes  of  the  objection. 

It  is  next  contended  that  appellee  was  unable  to  perform 
and  did  not  perform  his  part  of  the  contract.  The  only 
evidence  of  inability  relied  on  by  appellant's  counsel  is  the 
deed  from  appellee  to  Condon  and  the  deed  from  Mary  A. 
Zacharias,  the  owner  of  the  tax  title,  and  her  husband,  to 
appellant.  The  deed  from  Condon  to  Connelly  is  a  suf- 
ficient answer  to  the  prior  deed  from  the  latter  to  the 
former.  As  to  the  tax  title,  we  think  it  clear  from  the 
terras  of  the  contract  that  appellant  purchased  subject  to 
the  tax  sale,  or  if  a  deed  had  issued,  subject  to  the  deed. 

The  consideration  was  $700,  payable,  $200  October  1, 
1893,  $200  October  1,  1894,  $200  October  1,  1895,  with 
interest  at  six  per  cent  per  annum,  semi-annually,  "and 
such  portion  of  the  remaining  hundred  dollars  as  shall  be 
left  after  redeeming  from  tax  sale  or  obtaining  deed,  on 
July  1,  1893."  The  language  quoted  shows  that  it  was 
understood  by  the  parties  that  there  had  been  a  sale  of 
the  premises  for  taxes,  and  that  the  agreement  between 
them  was  that  appellant  should  use  as  much  as  might  be 
necessary  of  one  hundred  dollars  of  the  purchase  money  to 
redeem  from  the  tax  sale,  or  obtain  a  deed  on  the  sale,  as 
he  might  see  fit.  By  his  contract  he  undertook  either  to 
redeem  from  the  sale,  or  procure  a  deed,  if  the  time  for 
redemption  had  expired.  Having  so  contracted,  he  can  not 
be  heard  to  claim  that  the  tax  sale,  or  the  deed  issued 
in  pursuance  of  it,  was  an  incumbrance.  He  contracted 
for  a  quit-claim  deed,  and  the  deed  which  Byrnes,  on  behalf 
of  his  client,  tendered  to  him,  is  a  sufficient  quit-claim  deed. 
It  is  true  that  he  denied  the  tender,  but  it  was  a  question 
for  the  jury  and  the  court,  who  saw  the  witnesses  and  heard 
them  testifying,  to  decide  as  between  him  and  Byrnes,  a 
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disinterested  witness,  which  was  entitled  to  the  greater 
credit.  There  are  circumstances  which  tend  to  corroborate 
Byrnes.  Appellant  admitted  that  he  was  in  Byrnes'  office 
February  7,  1899,  when  Byrnes  testified  he  tendered  the 
deed,  and  he  did  not  deny  that  he  offered  Byrnes  $50  if  he 
would  dismiss  the  suit.  The  deed  which  Brynes  says  he 
tendered  is  not  only  dated,  but  acknowledged,  January  21, 
1899,  more  than  two  weeks  before  the  suit  was  commenced, 
indicating  that  it  was  prepared  and  acknowledged  for 
delivery  or  tender  to  appellant.  Appellant  did  not  contract 
for  a  warranty  deed  or  even  that  appellee  should  furnish  an 
abstract.  He  evidently  assumed  that  appellee  had  some 
title  or  interest  in  the  premises,  and  contracted  merely  for 
a  quit-claim  deed.  In  Baxter  v.  Aubrey,  41  Mich.  13,  the 
court,  Cooley,  J.,  delivering  the  opinion,  say : 

"  We  think,  however,  if  the  vendee  accepts  a  contract  in 
which  the  ownership  of  the  vendor  is  assumed,  and  agrees 
to  pay  for  the  land  without  requiring  the  vendor  to  pro- 
duce evidence  of  his  title,  the  burden  will  be  on  him  to 
show  defects.  The  presumption  will  be  that  he  satisfied 
himself  respecting  tne  title  when  he  made  his  bargain." 

As  before  stated,  appellant  purchased  the  land  subject  to 
the  incumbrance  of  the  tax  sale,  which  incumbrance  he 
undertook  to  remove,  the  consideration  for  this  undertak- 
ing being  appellee's  agreement  that  part  of  the  purchase 
money  might  be  used  for  that  purpose.  He  can  not,  there- 
fore;, rely  on  the  tax  title  incumbrance  as  against  appellee's 
claim.  It  is  not  claimed  that  the  damages  awarded  are 
excessive.  We  are  of  opinion  that,  by  the  verdict  of  the 
jury  and  the  judgment  of  the  court,  substantial  justice  has 
been  done  between  the  parties,  and  that  there  is  no  error 
in  the  instructions  which  would  warrant  a  reversal  of  the 
judgment.    Therefore  the  judgment  will  be  affirmed. 
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Bromley  Carpet  Co.  ?.  W.  D.  Field  et  ah 
Bromley  Carpet  Co.  y.  Geo.  C.  Prnsslng  et  al. 

1.  TRiLcmcK— Dismissing  FraudtUent  Suits.— While  a  collusive  or 
fraudulent  suit  is  still  pending,  the  court  will,  at  the  suggestion  of 
either  party  to  the  record,  or  a  person  in  interest,  or  who  may  be  preju- 
diced by  the  judgment,  or  even  at  the  instance  of  a  stranger  who  appears 
asamietM  curice,  or  upon  its  own  motion,  dismiss  such  suit  out  of  court. 

2.  Pleadino— Parfy  Must  State  Facts  Positively,— Where  facts  are 
within  the  knowledge  of  a  party,  he  must  state  them  positively  in  liis 
pleadings. 

8.  Samk— Positive  Statement  of  Facts  vnth  Additional  Words  **As 
Your  Oratrix  is  Inform^  and  Believes"— Where  allegations  are  made 
in  the  form  of  a  direct  and  positive  statement  of  facts,  with  the  additional 
words ''as  your  oratrix  is  informed  and  believes,"  it  would  seem  that 
there  is  more  than  a  simple  averment  of  the  complainant^s  confidence 
in  the  truth  of  the  representations,  and  they  may  be  regarded  as  aver- 
ments of  the  facts,  together  with  a  statement  of  the  source  from 
which  knowledge  of  those  facts  was  derived. 

4.  Pabties— WTicn  One  Becomes  a  Quasi  Party.— Where  one  shows 
an  interest  and  asks  to  be  heard,  by  the  filing  of  his  petition  he  becomes 
a  quasi  party. 

Creditor's  Bill.— Appeal  from  the  Superior  Court  of  Cook  County; 
the  Hon.  Jesse  Holdom,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1899.  Reversed  and  remanded  with  directions.  Opinion 
filed  March  26, 1900. 

Statement  by  the  Court.— May  1,  1897,  George  C. 
Prussing,  a  judgment  creditor  of  William  J.  and  James  E. 
Moore,  under  two  separate  judgments  on  which  executions 
had  been  issued  respectively  and  returned  unsatisfied,  filed 
a  creditor's  bill  against  William  J.  Moore,  the  E.  A.  Moore 
Furniture  Co.,  a  corporation,  and  others,  in  which  it  was 
alleged,  among  other  things,  that  the  Moores  had  organized 
said  furniture  company  and  placed  their  property  under 
the  ostensible  control  and  management  of  the  corporation, 
for  the  purpose  of  fraudulently  placing  it  beyond  the  reach 
of  their  creditors,  and  that  the  Moores  conducted  the  busi- 
ness of  said  corporation  under  the  corporate  name  as  a 
sham  and  pretense  to  cover  up  and  conceal  the  ownership 
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by  said  Moores  of  all  the  property  ostensibly  under  the 
control  of  the  corporation,  and  that  they  received  and 
appropriated  all  the  profits  of  such  business  and  money  col- 
lected in  the  prosecution  of  the  same,  setting  forth  the 
details  of  their  action  in  that  regard,  and  by  the  bill  sought 
the  appointment  of  a  receiver  of  the  property  of  the  fur- 
niture company  and  the  application  of  such  property  to  the 
payment  of  his  judgments. 

August  16,  1897,  one  Gal  pin  was  appointed  receiver  of 
the  property  of  William  J.  Moore,  of  the  estate  of  James 
E.  Moore,  who  had  died  after  the  rendition  of  the  judgments, 
and  also  of  the  property  and  assets  of  the  furniture  company, 
and  the  receiver  was  directed  to  carry  on  the  business  of 
the  furniture  company  in  the  ordinary  course. 

By  amendment  to  the  bill  it  was  alleged  that  William  J. 
Moore  had  assigned  to  one  Wilson  D.  Field  a  large  amount 
of  promissory  notes  and  chattel  mortgages,  but  that  such 
assignment  was  fraudulent  and  for  the  purpose  of  cheating 
and  defrauding  Moore's  creditors,  and  prayed  for  a  discov- 
ery of  all  such  property  so  assigned  by  Moore  to  Field. 

By  stipulation  thereafter  made.  Field  having  in  the  mean- 
time admitted  by  his  answer  that  Moore  had  delivered  to 
him  certain  chattel  mortgages  and  notes  secured  thereby 
as  security  for  two  loans  by  Field  to  Moore  aggregating 
$4,200,  the  said  mortgages  and  notes  were  delivered  to  the 
receiver  subject  to  the  claim  of  said  Field,  it  being  further 
stipulated  that  the  issues  between  the  complainant  and 
Field  as  to  the  good  faith  of  said  transfer  should  be  referred 
to  a  master  to  take  evidence  and  report  his  conclusions 
thereon,  and  if  said  issues  should  be  decided  in  favor  of 
Field,  the  amount  due  to  him  should  be  paid  by  the  receiver 
out  of  the  moneys  collected  on  said  notes  and  mortgages, 
less  expenses  of  collection,  and  that  either  party  might 
appeal  from  any  final  order  upon  said  issues. 

It  also  appears  that  upon  an  amended  petition  of  Alice 
M.  Moore,  tiled  March  3, 1899,  a  master's  report  was  filed, 
finding  that  she  had  become  the  surety  of  the  furniture 
company  upon  an  appeal  bond  to  the  Supreme  Court  of 
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Illinois,  in  an  appeal  taken  by  the  company  from  a  judg- 
ment recovered  against  it,  which  judgment  was  affirmed  by 
said  Supreme  Court,  and  she  was  compelled  to  and  did  pay 
the  same,  amounting  to  the  sum  of  $1,913.11,  for  which 
amount  she  was  entitled  to  a  lien  upon  certain  chattel 
mortgages  assigned  and  delivered  to  her  by  the  furniture 
compa'ny,  and  which  she  had  subsequently  turned  over  to 
the  receiver,  subject  to  her  lien.  On  March  25,  1899,  the 
court  ordered  the  receiver  to  pay  to  Alice  M.  Moore  the 
sum  of  $1,826,  which  was  found  to  be  the  amount  collected 
by  the  receiver  at  that  time  out  of  the  notes  and  chattel 
mortgages  so  turned  over  to  him  by  said  Alice  M.  Moore. 

April  10,  1899,  the  master,  after  having  taken  evidence 
upon  the  issues  between  the  complainant  and  said  Field  as 
to  the  latter's  claims  on  the  notes  and  chattel  mortgages 
assigned  to  him,  reported  that  Field  was  entitled  to  be  paid 
out  of  the  moneys  collected  by  the  receiver  upon  the  notes 
and  chattel  mortgages  turned  over  to  the  latter  by  Field, 
the  sura  of  $4,290. 38. 

April  15,  1899,  the  Bromley  Carpet  Company  obtained 
leave  to  file  its  intervening  petition  *in  the  cause,  and  an 
order  that  the  receiver.  Field,  Prussing,  and  all  the  defend- 
ants answer  the  petition  in  ten  days. 

Thereafter,  on  April  17,  1899,  the  Bromley  Carpet  Com- 
pany filed  its  said  petition,  which,  among  other  things,  alleges 
that  on  April  14, 1899,  it  filed  a  bill  in  the  Circuit  Court  of 
Cook  County  against  the  said  furniture  company  and  others, 
seeking  a  dissolution  of  the  company  and  a  distribution  of 
its  property  among  its  creditors;  that  said  Galpin  was 
appointed  receiver  under  said  bill,  and  a  copy  thereof  was 
attached  to  the  petition  and  made  a  part  of  the  same.  And 
as  to  the  claim  of  Alice  M.  Moore,  (hereinabove  referred  to), 
the  petition  charges  that  *' petitioner  is  informed  and 
believes  and  so  states  the  fact  to  be  "  (in  substance),  that 
she  had  no  lien  whatever  upon  the  notes  and  mortgages 
delivered  to  her;  that  cooiplainant  and  his  solicitor  claimed 
that  the  transfer  to  her  was  fraudulent  and  void,  and  they 
80  continued  to  represent  to  the  court  and  the  creditors  of 
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the  furniture  company  until  about  March  1,  1899,  and  that 
they  made  the  same  claim  and  representation  as  to  the  said 
assignment  and  transfer  of  the  notes  and  mortgages  to  said 
Field,  and  that  about  said  last  mentioned  date  petitioner 
'*  states  upon  information  and  belief  and  charges  the  fact  to 
be "  that  complainant,  through  his  solicitor,  perfected  a 
compromise  with  said  William  J.  Moore,  Field,  the  •  furni- 
ture company  and  Alice  M.  Moore,  the  exact  terms  of 
which  were  unknown  to  the  petitioner,  but  by  which  it  was 
agreed  that  the  claim  of  Alice  M.  Moore  should  be  allowed 
in  this  cause,  though  she  was  to  be  paid  no  money,  but  the 
same  should  be  paid  to  complainant  as  a  consideration  for 
the  said  compromise;  that  the  claim  of  said  Field  should  be 
allowed  by  the  court,  but  he  was  to  receive  no  money,  and 
the  money  should  be  paid  to  complainant;  that  the  said 
claims  of  Moore  and  Field  were  to  be  litigated  without  the 
knowledge  of  the  creditors  of  the  furniture  company;  that 
Prussing's  attorney  should  appear  for  him  and  the  receiver, 
and  make  a  pretended  opposition  to  the  allowance  of  the 
Field  claim;  that  pursuant  to  the  agreement,  about  $1,800 
was  paid  by  the  receiver  on  the  Moore  claim,  pursuant  to 
the  decree  of  the  court,  which  was  also  entered  pursuant 
to  said  collusive  agreement,  the  check  of  the  receiver  there- 
for being  drawn  to  the  order  of  Eugene  Prussing  for  the 
benefit  of  complainant;  that  also  pursuant  to  the  same 
arrangement,  no  evidence  was  offered  in  opposition  to  the 
claim  before  the  master,  but  for  the  purpose  of  deceiving 
the  creditors  of  the  furniture  company  and  of  making  a 
pretense  of  resisting  the  claim  of  Field.  Prussing's  attorney 
filed  exceptions  to  the  master's  report  and  argued  the  same 
before  the  court;  that  a  few  days  after  the  argument  before 
the  court,  of  said  exceptions,  one  of  the  solicitors  of  peti- 
tioner (naming  him)  learned  of  said  agreement  of  com- 
promise; that  theretofore  petitioner  had  believed  that  the 
receiver  had  been  protecting  the  interests  of  the  creditors  of 
the  furniture  company  and  had  been  making  a  proper  and 
hona  fide  defense  to  said  claims  of  Alice  M.  Moore  and 
Field. 
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The  petition  also  further  alleges  and  sets  forth  a  state  of 
facts,  giving  the  name  of  a  witness  by  whom  they  could  be 
established,  and  which,  had  they  been  proven  before  the 
master  and  the  court,  would,  in  all  probability,  have  resulted 
in  the  disallowance  of  the  claim  of  said  Field  by  the  master; 
and  also  alleges  that  the  same  came  to  the  knowledge  of 
petitioner  just  before  the  filing  of  its  petition. 

The  petition  prays  that  the  court  decree  that  the  com- 
plainant pay  to  the  receiver  the  moneys  so  received  by  him 
upon  the  claim  of  Alice  M.  Moore;  that  the  claims  of  said 
Moore  and  Field  be  decreed  to  be  fraudulent  and  void,  and 
that  said  claims  be  referred  to  a  master,  with  leave  to  peti- 
tioner to  introduce  evidence  to  sustain  the  allegations  of 
the  petition,  and  that  on  final  decree  that  the  court  grant 
such  relief  as  shall  seem  meet.  The  petition  is  verified  by 
the  oath  of  David  K.  Tone,  who  states  that  he  is  the  agent 
of  petitioner  and  that  the  matters  and  things  stated  in  the 
petition  and  the  copy  of  the  bill  attached  thereto  are  true, 
except  as  to  those  matters  and  things  therein  stated  to 
be  upon  information  and  belief,  and  as  to  those  matters  and 
things  so  stated  to  be  upon  information  and  belief,  he  be- 
lieves the  same  to  be  true. 

The  copy  of  bill  attached  to  the  petition  is  filed  on  behalf 
of  the  Bromley  Carpet  Company  and  all  creditors  and  stock- 
holders of  the  furniture  company  who  may  become  parties 
complainant  to  the  suit,  file  their  claims  and  share  the 
expenses  thereof;  sets  up  the  incorporation  of  the  furniture 
company,  the  appointment  of  the  receiver  in  this  case  and 
his  proceedings  under  such  appointment;  recovery  of  judg- 
ment against  the  furniture  company,  in  favor  of  the  carpet 
company,  on  October  8,  1897;  execution  issued  thereon  and 
return  nulla  bona;  charges  that  the  judgment  is  still  in  full 
force  and  unsatisfied,  and  that  if  there  was  fraud  in  the 
management  or  organization  of  the  furniture  company  or  of 
its  business  for  the  benefit  of  the  Moores,  the  fact  was 
unknown  to  the  complainant  at  the  time  the  indebtedness 
to  the  complainant  was  contracted  by  the  furniture  com- 
pany; alleges  the  possession  by  Field  of  the  said  notes  and 
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mortgages  hereinabove  mentioned,  that  the  claim  of  Field 
was  wholly  false  and  unfounded,  and  that  said  notes  and 
mortgages  were  delivered  to  him  with  intent  to  defraud  the 
creditors  of  the  furniture  company,  and  that  Field  was  in- 
solvent. The  bill  prays  that  the  corporation  be  dissolved,  a 
receiver  appointed,  and  its  assets  distributed  among  its 
creditors  and  that  the  claim  of  Field  be  declared  fraudu- 
lent and  set  aside. 

The  complainant  and  the  receiver  demurred  generall}^ 
and  specifically  to  the  intervening  petition,  and  for  special 
cause  of  demurrer  set  up  that  the  petitioner  did  not  show 
by  its  petition  that  it  had  any  interest  whatever  in  the  sub- 
ject-matter of  the  issues  in  the  cause,  nor  in  the  assets  in 
the  hands  of  the  receiver.  The  demurrer  was  sustaine<l 
and  the  petition  dismissed  for  want  of  equity,  and  on  the 
same  day  the  court  overruled  exceptions  to  the  master's 
report  as  to  the  claim  of  Field  and  allowed  his  claim,  except 
as  to  the  item  of  interest,  directed  its  payment  by  the 
receiver,  and  also  the  payment  of  $100  to  the  master  for  his 
fees.  The  Bromley  Carpet  Company  prayed  for  and  was 
allowed  an  appeal  from  this  order,  which  is  the  matter  for 
consideration  in  the  first  of  the  causes  above  entitled. 

Thereafter,  on  May  19,  1899,  the  court  entered  a  decree 
finding  the  amount  due  to  complainant  on  his  said  judg- 
ments, among  other  things,  and  directing  that  all  the  assets 
of  the  furniture  company  in  the  hands  of  the  receiver  be 
subjected  to  the  payment  of  said  judgments,  except  such 
])arts  thereof  as  were  ordered  to  be  used  for  the  payment 
of  the  liens  in  favor  of  said  Alice  M.  Moore  and  Field,  and 
as  may  be  necessary  to  pay  expenses,  and  further  directed 
that  the  receiver  be  allowed  $1,000  as  compensation  for  his 
services  as  receiver,  and  that  he  be  authorized  to  pay  to 
his  solicitor  $600  for  his  services.  From  this  latter  decree 
the  Bromley  Carpet  Company  prayed  for  and  was  allowed 
an  appeal,  and  this  is  the  matter  to  be  considered  in  the 
second  of  the  above  entitled  causes. 

Ives  &  Tone  and  Hoyne,  O'Connor  &  Hoyne,  attorneys 
for  appellant. 
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SioMUND  Zbislbb,  attomej  for  appellees  George  C.  Prus- 
sing  et  aL 

JuDD  &  Hawlky,  attorneys  for  appellees  W.  D.  Field 
etaL 

Mr.  Justice  Windbs,  after  making  the  above  statement 
delivered  the  opinion  of  the  court. 

The  two  appeals  will  be  considered  together.  No  claim 
is  made  that  the  appeals  do  not  bring  up  for  consideration 
the  action  of  the  court  in  sustaining  the  demurrer  to  appel- 
lant's petition. 

Several  matters  relating  to  the  suflRciency  of  the  evidence 
to  support  the  decrees  in  favor  of  Field,  the  receiver  and 
his  solicitor,  and  of  procedure  by  the  court,  and  as  to  prior- 
ity between  the  petitioner  and  the  complainant  in  the 
original  bill,  but  it  is  unnecessary  to  consider  these  matters 
in  view  of  our  conclusion  reached  upon  the  first  point  made 
by  appellant  in  each  of  the  appeals,  viz.,  that  there  was 
collusion  between  the  parties  to  the  litigation  and  their 
solicitors. 

In  re  Burdick,  162  111.  48,  52,  the  court  say : 

'*  It  is  settled  law  that  while  a  collusive  or  fraudulent 
suit  is  still  pending  the  court  will,  at  the  suggestion  of 
either  a  party  to  the  record,  or  a  person  in  interest,  or  who 
may  be  prejudiced  by  the  judgment,  or  even  at  the  instance 
of  a  stranger  who  appears  as  amicus  curias,  or  upon  its  own 
motion,  dismiss  such  suit  out  of  court."     (Citing  cases.) 

In  McAdam  v.  The  People,  179  111.  316,  the  Supreme 
Court  re-affirm  the  doctrine  of  the  Burdick  case,  supra^  and 
say: 

"  Wherethere  is  no  real  controversy  there  is  nothing  to 
decide.  Besides,  the  court  receives  no  assistance,  but  is 
misled  by  the  researches  and  labor  of  counsel  in  such  cases." 

To  a  like  effect  in  principle  is  the  case  of  People  v.  Gen. 
Elec.  Ry.  Co.,  172  111.  129-146. 

In  the  light  of  these  decisions  it  only  remains  to  be  con- 
sidered whether  there  was  a  sufficient  showing  made  to  the 
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court  of  collusion.  If  there  was  a  collusive  agreement 
between  the  parties  litigant  which  resulted  in  the  allowance 
of  the  claims  of  Alice  M.  Moore  and  Field  and  the  pay- 
ment of  the  money  which  the  receiver  was  directed  to  pay 
to  them  respectively,  to  the  complainant  Prussing,  then 
there  was  a  fraud  perpetrated  upon  the  creditors  of  tho 
furniture  company  and  upon  the  court,  and  it  was  error 
for  the  court  to  proceed  with  their  adjudication  without 
giving  the  appellant  an  opportunity  to  present  any  legiti- 
mate defense  to  such  claims. 

The  appellant,  after  the  hearing  of  the  claim  of  Alice 
M.  Moore  and  its  allowance  and  payment  in  part  by  the 
receiver,  and  after  the  hearing  of  the  Field  claim  before  the 
master  and  the  consideration  of  exceptions  to  his  report  by 
the  court,  was  allowed  to  file  its  intervening  petition,  which 
shows  that  appellant  is  a  judgment  creditor  of  the  furniture 
company,  that  an  execution  issued  upon  its  judgment  had 
been  returned  nvlln  hona^  and  it  had  filed  a  creditor's  bill  in 
the  Circuit  Court  on  said  judgment,  in  which  it  was  alleged, 
among  other  things,  that  the  assignments  of  the  notes  and 
chattel  morgages  to  Field  were  fraudulent  and  void,  and 
that  said  notes  and  mortgages  constituted  assets  of  the  fur- 
niture company,  which  were  therefore  subject  to  the  payment 
of  the  claim  of  appellant,  and  that  appellant  had  no  knowl- 
edge, at  the  time  the  indebtedness  on  which  its  judgment 
was  rendered,  was  incurred,  that  there  was  any  fraud  in  the 
organization  of  the  furniture  company  or  in  the  conduct  of 
its  business,  as  set  forth  in  the  complainant's  bill.  These 
allegations  furnished  a  basis  for  a  question  as  to  whether 
appellant  should  be  preferred  in  the  payment  of  its  claim 
out  of  the  assets  of  the  furniture  company  over  complainant 
Prussing,  the  basis  of  whose  claim  was  judgments  against 
the  Moores,  individually,  he  alleging  that  the  business  and 
property  of  the  furniture  company  were  really  the  business 
and  property  of  the  Moores  individually.  This  question 
became  immaterial  when  appellant's  petition  was  dismissed 
out  of  court. 

In  addition   to  the  above  matters  appellant's  petition 
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alleges  the  fact  to  be,  though  upon  information  and  belief, 
that  the  claim  of  Alice  M.  Moore  of  a  transfer  to  her  of  the 
notes  and  mortgages  delivered  to  her,  was  fraudulent  and 
void,  and  that  she  had  no  lien  whatever  on  such  notes  and 
mortgages,  and  also  it  further  alleges  the  fact  to  be,  though 
upon  information  and  belief,  that  the  transfer  of  the  notes 
and  mortgages  to  Field  was  fraudulent  and  void,  and  with- 
out any  consideration,  and  for  the  purpose  of  defrauding  the 
creditors  of  the  furniture  company,  and  further  charges  the 
fact  to  be,  though  upon  information  and  belief,  that  the 
complainant,  through  his  solicitor,  perfected  a  compromise 
with  said  William  J.  Moore,  Field,  the  furniture  company 
and  Alice  M.  Moore,  by  the  terms  of  which  it  was  agreed 
that  both  said  claims  should  be  allowed  by  the  court,  but 
that  no  money  should  be  paid  on  either  of  them;  that  the 
money  ordered  to  be  paid  on  them  should  be  paid  to  the 
complainant,  and  that  the  receiver  actually  paid  to  Eugene 
Prussing,  for  the  benefit  of  complainant,  about  $1,800, 
which  was  ordered  to  be  paid  upon  the  claim  of  Alice  M. 
Moore,  and  that  it  was  further  agreed  that  complainant's 
attorney  should,  for  him  and  the  receiver,  make  a  pretended 
opposition  to  the  allowance  of  the  Field  claim,  and  that 
pursuant  to  the  same  agreement  no  evidence  was  offered  in 
opposition  to  the  Field  claim,  and  that  what  defense  was 
made  to  the  Field  claim  was  for  the  purpose  of  deceiving 
the  creditors  of  the  furniture  company  by  making  a  pre- 
tended resistance  to  the  allowance  of  such  claim. 

The  petition  also  alleges  a  state  of  facts  which,  if  proven, 
(and  the  name  of  the  witness  by  whom  it  is  claimed  they 
could  be  proven  is  given  and  the  matters  to  which  he  would 
testify  are  set  out  in  detail,)  would,  in  all  probability,  have 
resulted  in  the  disallowance  of  the  Field  claim. 

The  demurrer  of  the  receiver,  and  of  the  complainant  to 
this  petition  admits,  for  the  purposes  of  its  consideration  by 
the  court,  all  the  matters  of  fact  therein  properly  alleged. 
In  view  of  the  demurrer,  the  fact  that  the  allegations  as  to 
the  collusive  agreement  between  the  parties  litigant  and 
their  solicitors  are  upon  information  and  belief,  is  not  suffi- 
cient to  justify  the  court  in  sustaining  the  demurrer. 
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In  Campbell  v.  P.  &  D.  R.  R.  Co.,  71  111.  611,  a  tempo- 
rary injunction,  upon  a  bill,  the  allegations  of  which  were 
similar  to  the  allegations  in  this  petition,  was,  upon  demurrer 
to  the  bill,  dissolved,  the  demurrer  being  sustained  and  the 
bill  dismissed.    The  court  say : 

"It  is  a  general  rule  that^  where  facts  are  within  the 
knowledge  of  a  party,  he  must  state  them  positively  in  his 
pleadings.  Story,  in  his  work  on  Equity  Pleadings,  Sec- 
tion 255,  says  the  claims  of  a  defendant  may  be  stated  in 
general  terms,  ^  and  if  matter  essential  to  the  determination 
of  the  claims  of  the  plaintiif  is  charged  to  rest  in  the  knowl- 
edge of  the  defendant,  or  must,  of  necessity,  be  within  the 
knowledge  of  the  defendant,  and  is  consequently  a  part  of 
the  discovery  sought  by  the  bill,  a  precise  allegation  thereof 
is  not  reauired.'  Had  this  allegation  relat^  to  a  fact  in 
the  knowledge  of  complainants,  it  is  clear  that  it  would 
have  been  insufficient;  but  where  the  fact  lies  alone  in  the 
knowledge  of  the  defendant,  and  discovery  is  sought,  we 
are  not  pre|3ared  to  hold  that  it  may  not  be  stated  that  the 

{)laintiflf  is  informed  and  believes  the  fact  to  be  true,  fol- 
owed  by  a  statement  that  he  therefore  charges  the  fact  to 
be  true.'' 

In  the  case  of  Coryell  v.  Klehm,  157  111.  462-76,  where  a 
demurrer  to  the  bill  had  been  sustained  by  the  chancellor, 
the  court,  after  referring  to  the  Campbell  case,  supra^  say : 

"Where  the  allegations  are  made  in  the  form  of  direct 
and  positive  statements  of  facts,  with  the  additional  words, 
*  as  your  oratrix  is  informed  and  believes,'  it  would  seem 
that  there  is  more  than  a  simple  averment  of  the  complain- 
ant's confidence  in  the  truth  of  the  representations,  and 
they  may  be  regarded  as  averments  of  the  facts,  together 
Avith  a  statement  of  the  source  from  which  knowledge  of 
those  facts  was  derived." 

If  there  was  a  collusive  agreement,  as  charged,  it  was 
within  the  knowledge  of  the  parties  to  such  agreement, 
and  we  are  of  opinion  that  the  chancellor  should  have 
required  answers  to  the  petition,  and  investigated  as  to 
whether  in  fact  there  was  a  collusive  agreement  which 
resulted  in  the  allowance  of  the  Moore  and  Field  claims, 
and  in  the  payment  of  part  of  the  Moore  claim  to  complain- 
ant, and  that  it  was  error  for  the  court  to  proceed  further 
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in  the  cause  until  it  had  ascertained,  upon  a  full  hearing, 
whether  or  not  such  collusive  agreement  existed,  and  if  it 
did  exist,  and  complainant  had  received  $1,S00,  or  any 
amount  of  the  Moore  claim,  then  it  was  the  duty  of  the 
court  to  order  such  amount  refunded  to  the  receiver  and 
require  a  rehearing  as  to  both  claims. 

It  is  claimed  that  the  transcript  of  the  record  in  both  the 
appeals  is  insufficient,  but  we  regard  it  as  entirely  sufficient 
for  a  disposition  of  the  matter  of  the  alleged  collusion, 
whatever  may  be  said  as  to  its  sufficiency  upon  the  other 
points  raised  and  argued,  which  we  have  thought  it  unneces- 
sary to  consider. 

The  claim  of  appellees  that  the  petition  is  insufficient  in 
that  it  came  too  late,  and  that  it  does  not  show  an  exercise 
of  ordinary  diligence  on  the  part  of  petitioner  as  to  the  dis- 
covery of  the  new  evidence,  is  not  tenable.  We  think  the 
allegations  of  the  petition  are  sufficient,  but  if  it  could  be 
said  they  were  insufficient  in  these  respects,  still  the  court 
should  have  investigated  the  charge  of  collusion  without 
determining,  in  the  first  instance,  whether  or  not  it  would 
grant  a  rehearing  of  the  claims.  If  there  was  collusion, 
then  there  was  no  proper  adjudication  of  the  claims. 

The  contention  of  the  appellee  Prussing,  that  appellant 
did  not  become  a  party  to  the  proceeding,  and  that  he  was 
therefore  not  entitled  to  be  heard,  is  not  well  taken.  It 
showed  an  interest  and  asked  to  be  heard,  and  by  the' filing 
of  its  petition  it  became  a  quasi  party.  Williams  v.  Morgan, 
111  U.  S.  684-93-98,  and  cases  cited;  South  Park  Commis- 
sioners V.  Phillips,  27  111.  App.  380;  Marsh  v.  Green,  79 
111.  385;  Eeid  v.  Sheflfy,  75  lU.  App.  136;  Louisville  Trust 
Co.  V.  R.  E.  Co.,  19  Sup.  Ct.  Repr.  827. 

In  the  Marsh  case,  supra^  the  court  seems  to  have  con- 
templated that  the  intervenor  should  become  a  party,  but 
in  the  cases  in  this  court  the  practice  is  recognized  without 
question,  and  in  the  Williams  case,  supra^  it  is  held  that  by 
intervening,  the  intervenors  become  qv^isi  parties  and  were 
entitled  to  appeal. 

The  claim  of  appellee  Prussing,  that  the  consequence  of 
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the  court's  arriving  at  a  conclusion  that  there  was  collusion 
would  be  a  dismissal  of  the  proceeding,  is,  in  our  opinion, 
not  tenable.  It  is  true  that  in  most  cases  such  is  the  result, 
when  it  is  shown  that  there  was  collusion,  but  it  does  not 
necessarily  follow.  In  the  Louisville  Trust  Co.  case,  aupra^ 
where  a  collusive  agreement  was  charged  by  way  of  peti- 
tion, the  decree  of  the  court  was  reversed  and  the  cause 
remanded,  with  instructions  to  the  trial  court  to  set  aside 
the  confirmation  of  a  sale  made  pursuant  to  the  decree,  and 
to  inquire  as  to  the  truth  of  the  charge  of  collusion. 

In  the  first  of  the  above  entitled  causes  the  order  allow- 
ing the  Field  claim  and  the  master's  fee  is  reversed,  and 
the  order  sustaining  the  demurrer  to  appellant's  petition  is 
also  reversed,  and  the  cause  remanded,  and  the  Superior 
Court  is  directed  to  overrule  the  demurrer  to  appellant's 
petition  and  to  inquire  as  to  the  truth  of  the  charges  of 
collusion  set  forth  in  said  petition,  and  to  take  such  other 
and  further  proceedings  in  said  case  as  shall  be  in  conform- 
ity to  law. 

In  the  second  of  the  above  entitled  causes,  the  decree  of 
May  19, 1899,  is  reversed,  and  the  order.of  the  court  sustain- 
ing the  demurrer  to  appellant's  petition  is  also  reversed 
and  the  cause  remanded,  and  the  Superior  Court  is  directed 
to  take  such  further  proceedings  as  are  above  directed  in 
the  first  of  said  appeals.  Keversed  and  remanded  with 
directions. 


Hibernian  Banking  Association  v.  Charles  E«  Morrison^ 

Executor. 

1.  Garnishment— G'eneraJ  Ride  as  to  Recovery,— Hhe  general  rule  is 
that  a  judgment  creditor  as  gamisher  can  not  recover  from  a  garnishee 
anything  which  the  judgment  debtor  could  not  himself  recover.  A 
garnishee  proceeding  based  upon  a  judgment  is  a  separate  suit  in  the 
name  of  the  judgment  debtor  for  the  use  of  the  judgment  creditor. 
The  fact  that  the  suit  is  for  the  benefit  of  a  usee  does  not  enlarge  of 
change  the  right  of  the  nominal  plaintiff  as  against  the  garnishee. 
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Creditor's  Bill.— Error  to  the  Superior  Court  of  Cook  Coimty;  the 
Hon.  Theodore  Brentano,  Judge,  presiding.  Heard  in  the  Branch 
Appellate  Court  at  the  March  term,  1899.  Affirmed.  Opinion  filed 
Affril  4,  1900. 

English  &  Heffeean,  Shope,  Mathis  &  Barrett  and  F. 
8.  Hebard,  attorneys  for  plaintiff  in  error. 

John  C.  Soovel  and  Wm.  J.  Ammen,  attorney's  for  defend- 
ant in  error. 

Me,  Presiding  Justice  Horton  delivered  the  opinion  of 
the  court. 

The  testator  of  defendant  in  error  leased  certain  premises 
in  Chicago  to  A.  II.  Blackall  &  Son,  who  sub-let  said  prem- 
ises to  the  Economical  Drug  Co.  Afterward  said  drug 
company  became  insolvent  and  James  W.  Xye  was,  by  the 
Superior  Court  of  Cook  County,  appointed  receiver.  Said 
Blackalls  afterward  became  insolvent  and  made  a  voluntary 
assignment  for  the  benefit  of  creditors.  The  Superior  Court 
directed  said  receiver  to  pay  rent  for  said  premises  until  the 
further  order  of  court  at  the  rate  fixed  by  the  lease  to  said 
drug  company.  By  petitions  filed  in  said  court  said  defend- 
ant in  error,  one  John  D.  Ware,  a  judgment  creditor  of  said 
drug  company  and  the  assignee  of  said  Blackall  &  Son,  and 
said  Blackall  &  Son  in  their  own  right,  respectively  claimed 
the  rent  to  be  paid  by  said  receiver.  By  its  decree,  entered 
April  28, 1896,  said  Superior  Court  detcF^rained  the  question 
as  to  the  rights  and  claims  of  all  of  said  parties  to  the  rent 
paid  and  to  be  paid  by  said  receiver  for  said  premises.  From 
said  decree  an  appeal  was  prosecuted  to  the  Appellate  Court 
of  this  district  by  which  court  said  decree  was  affirmed  in 
part  and  reversed  in  part  with  directions.  (68  111.  App. 
50i.)  An  appeal  was  prosecuted  from  the  Appellate  Court 
to  the  Supreme  Court  where  the  judgment  of  the  Appel- 
late  Court  was  affirmed.  (170  111.  152.)  For  a  more  elab- 
orate statement  of  the  complicated  facts  in  this  case  we 
refer  to  said  reports. 

June  8,  1896,  somewhat  more  than  a  month  after  said 
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decree  was  entered,  plaintiff  in  error  herein  recovered  a 
judgment  against  said  Blackall  &  Son.  December  23, 1896, 
plaintiff  in  error,  by  leave  of  said  Superior  Court,  instituted 
garnishee  proceedings  against  said  receiver,  who  was  served 
with  process  and  filed  his  answer  as  garnishee.  The 
remanding  order  of  said  Appellate  Court  was  filed  in  said 
Superior  Court  and  said  cause  there  redocketed  January  31, 
1898.  Thereupon  plaintiff  in  error  presented  to  the  court, 
and  moved  for  leave  to  file,  its  intervening  petition,  claiming, 
as  a  judgment  creditor  of  said  Blackall  &  Son,  and  by 
reason  of  said  garnishment,  right  to  receive  the  money 
directed  by  the  judgment  and  order  of  the  Appellate  Court 
to  be  paid  to  defendant  in  error.  The  Superior  Court  found 
that  plaintiff  in  error  had  no  right  to  so  intervene  as  against 
defendant  in  error,  or  as  against  the  money  ordered  by  the 
mandate  of  the  Appellate  Court  to  be  paid  to  defendant  in 
error,  and  denied  said  motion  of  plaintiff  in  error  for  leave 
to  file  its  said  intervening  petition.  It  is  from  that  order 
denying  said  motion  of  plaintiff  in  error  that  this  appeal  is 
prosecuted. 

The  errors  assigned  are  summarized  by  counsel  for  plaint- 
iff in  error  as  follows : 

"  The  gist  of  the  errors  assigned  is  that  the  Superior  Court 
should  have  granted  leave  to  the  Hibernian  Banking  Asso- 
ciation, plaintiff  in  ferror,  to  file  its  intervening  petition; 
should  have  entertained  such  petition  and  awarded  the 
money  to  plaintiff  in  error,  and  that  it  erred  in  directing 
the  receiver  to  pay  such  money  to  Chas.  E.  Morrison  as 
executor." 

As  to  the  alleged  errors  assigned,  counsel  for  defendant 
in  error  say  res  judicata.  This  is  based  upon  the  adjudica- 
tions by  the  Supreme  Court  and  the  Appellate  Court  above 
mentioned  and  referred  to.  Counsel  for  plaintiff  in  error 
contend  that  the  position  for  counsel  for  defendant  in  error 
is  not  to  be  sustained  because  of  the  reservation  made  by 
the  Supreme  Court  in  the  last  sentence  of  its  opinion  (170 
111.  162),  which  is  as  follows: 

"  Nor  is  anything  herein  said  to  be  construed  as  deter- 
mining the  right  of  the  executor  of  the  estate  of  said  Mor- 
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rison,  deceased,  to  the  amount  to  be  paid  said  executor  as 
against  the  rights  and  interests  of  other  parties,  if  such 
other  parties  have  intervening  rights  and  interests  superior 
to  those  of  such  executor  as  herein  determined." 

The  claim  of  plain tiflF  in  error  to  the  fund  in  question 
rests  entirely  upon  its  rights  as  a  judgment  creditor  of  said 
Blackall  &  Son,  and  its  garnishment  of  said  receiver  based 
upon  said  judgment.  It  can  itbt  reach  such  fund  other- 
wise than  through  said  Biackalls.  As  before  stated,  the 
judgment  of  plaintiff  in  error  was  not  recovered  until  after 
the  decree  had  been  entered  by  the  Superior  Court  which 
was  reversed  by  the  Appellate  and  Supreme  Courts. 

The  general  rule  is  that  a  judgment  creditor  garnisher 
can  not  recover  from  a  garnishee  anything  which  the  judg- 
ment debtor  could  not  himself  recover.  Indeed,  a  gar- 
nishee proceeding  based  upon  a  judgment  is  a  separate  suit 
in  the  name  of  the  judgment  debtor  for  the  use  of  the  judg- 
ment creditor.  The  fact  that  the  suit  is  for  the  benefit  of 
a  usee  does  not  enlarge  or  change  the  right  of  the  nominal 
plaintiff  as  against  the  garnishee. 

Applying  this  legal  rule  to  the  facts  and  the  parties  in 
the  case  at  bar,  it  follows  that  plaintiff  in  error  can  not 
recover  as  against  defendant  in  error  by  reason  of  its  gar- 
nishment proceeding  if  said  Biackalls  could  have  no  right 
of  recovery  against  defendant  in  error. 

Said  Biackalls  and  the  defendant  in  error  were  parties, 
with  others,  in  the  proceedings  in  the  Superior  Court. 
Their  relative  and  respective  rights  were  therein  presented 
for  adjudication  by  petitions  and  pleadings.  That  court 
had  jurisdiction  of  the  parties  and  of  the  subject-matter 
prior  to  the  time  plaintiff  in  error  obtained  its  said  judg- 
ment against  said  Biackalls.  The  rights  and  lien  of  plaint- 
iff in  error,  if  any  it  ever  had  or  acquired,  by  reason  of  its 
said  judgment  or  garnishment  proceedings  were  obtained 
lis  pendens.  Nothing  is  reserved  to  said  Biackalls  by  the 
Supreme  Court  in  the  sentence  relied  upon  by  counsel  for 
plaintiff  in  error  and  above  quoted.  The  claim  of  said 
Biackalls  as  against  defendant  in  error  were  fully  and 
finally  determined  by  the  Supreme  Court.    They  could  not 
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proceed  further  against  defendant  in  error.  The  plaintiff 
in  error  stepped  into  their  shoes,  and  is  estopped  by  the 
final  determination  in  said  case  the  same  as  said  Blackalls 
are. 

Counsel  for  plaintiflF  in  error  say : 

*'The  garnishment  statute  provided  a  remedy  for  the 
bank  to  reach  all  the  le^al  rights  and  assets  of  the  Black- 
alls.    And  that  is  just  \vhat  the  bank  is  trying  to  reach." 

It  may  be  added  that  that  is  all  they  can  reach.  But  as 
it  has  been  finally  adjudicated  that  the  Blackalls  have  no 
such  rights  and  assets  as  against  defendant  in  error,  and  as 
plaintiff  in  error  is  bound  by  such  adjudication,  it  must  fail 
in  this  proceeding. 

The  question  is  not  now  before  this  court  as  to  any  claim'^ 
by  plaintiff  in  error  to  any  money  ordered  to  be  paid  by 
said  receiver  to  said  Blackalls.  The  only  question  now 
before  this  court  is  as  to  the  claim  of  plaintiff  in  error  to 
the  money  ordered  to  be  paid  by  said  receiver  to  defend- 
ant in  error. 

It  should  perhaps  be  observed  that  the  assignee  of  said 
Blackalls  was  also  before  the  court  when  this  case  was  con- 
sidered by  the  Superior  Court  and  reviewed  by  the  Appel- 
late and  Supreme  Courts,  and  the  rights  and  interests  of 
the  creditors  as  represented  by  said  assignee  were  then 
determined. 

Perceiving  no  error  which  would  justif j'^  a  reversal  of  the 
order  of  the  Superior  Court  here  involved,  it  is  affirmed. 


Stadebaker  Brothers  Mfg.  Co.  v.  John  A.  Hinsey. 

1.  Contracts — Law  of  the  Place  Where  Made  atid  Indorsed  Gov- 
ems, — The  law  of  the  place  of  making  and  that  of  indorsing  a  contract 
will  govern,  and  fix  the  liability  of  the  several  parties. 

2.  Practice— Decision  of  the  Higher  Court  When  Case  is  Reversed 
and  Remanded,— Where  a  case  is  reversed  and  remanded  for  a  new 
trial,  and  the  evidence  on  such  trial  is  different,  the  decision  of  the 
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hifi:her  court  is  not  binding  upon  the  trial  judge.  It  is  not  in  this 
instance  the  law  of  the  case  under  the  new  facts  presented  upon  the 
second  trial. 

3.  Promissory  NoteSt— Jlfafcer  a  Non-Resident  of  Illinois  at  Matv^ 
ri#y.— Where  the  maker  of  a  note  is  a  non-resident  of  Illinois  at  the 
maturity  of  the  note,  under  the  term  of  our  statute,  tlie  holder  is 
excused  from  showing  any  diligence  in  attempting  to  collect  from  the 
maker. 

Assumpsit,  on  promissory  notes.  Appeal  from  the  Superior  Court  of 
Cook  County;  the  Hon.  Samuel  C.  Stouoh,  Judge,  presiding.  Heard 
in  this  court  at  the  October  term,  1899.  Reversed  and  remanded. 
Opinion  filed  March  26,  1900. 

Statement  by  the  Court. — This  suit  was  begun  by  appel- 
lant against  appellee  in  January,  1S96,  upon  two  promis- 
sory notes  dated  August  20,  1891,  made  at  Kansas  Cit\^, 
Mo.,  by  the  Kansas  City  Omnibus  &  Carriage  Co.  to  the 
order  of  appellee,  payable  at  the  Missouri  National  Bank  of 
Kansas  City,  one  for  the  sum  of  82,866.66,  and  the  other 
for  $2,866.67,  due  three  and  four  years  after  date,  respect- 
ively, and  each  indorsed,  "I  hereby  assign  the  within  note 
to  the  Studebaker  Bros.  Mfg.  Co.  and  guarantee  its  payment 
at  maturity.     J.  A.  Hinsey." 

The  declaration  counts  upon  a  guaranty  of  each  of  the 
notes,  and  also  an  indorsement  of  each.  The  case  was 
formerly  before  this  court  on  a  writ  of  error  (73  111.  App. 
278)  which  states  the  pleadings  and  the  facts  as  then  pre- 
sented to  this  court.  The  cause  was  reversed  and  remanded. 
After  the  reversal  the  additional  counts  to  the  declaration 
were  amended  by  an  allegation  that  the  indorsements  were 
made  by  the  defendant  under  the  name  and  style  of  J.  A. 
Hinsey  instead  of  John  A.  Hinsey,  as  in  the  original  addi- 
tional counts. 

The  cause  was  submitted  to  the  court  for  trial  without  a 
jury,  which  resulted  in  a  finding  and  judgment  for  appellee, 
from  which  this  appeal  is  taken. 

On  the  trial  appellant  offered  in  evidence  the  two  notes 
with  the  indorsements  thereon,  and  proved  the  signature  of 
the  defendant  on  the  back  of  each  of  the  notes,  and  that 
they  were  received  by  appellant  on  April  22, 1893,  from  the 
attorney  of  defendant  at  Chicago,  Illinois,  with  the  guar- 
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anty  written  on  each  of  the  notes  above  the  name  of  de- 
fendant, but  failed  to  prove  that  Hinsey  either  wrote  or 
authorized  the  guaranties.  It  was  also  shown  that  after 
the  making  of  the  notes  they  were  seen  in  the  possession 
of  appellant,  and  at  that  time  they  had  not  been  indorsed  by 
Hinsey  nor  was  there  any  guaranty  on  the  back  of  either 
of  them.  Mr.  Forrest,  the  attorney  of  Hinsey  in  certain 
litigation  between  him  and  appellant,  afterward  received 
the  notes  from  appellant's  attorney,  and  thereafter,  as  the 
result  of  certain  negotiations  between  Forrest  and  the  at- 
torney of  appellant,  they  were  redelivered  to  api^ellant's 
attorney  by  Forrest,  who  at  the  time  stated  that  he  wrote 
the  guaranty  on  each  of  the  notes,  and  that  it  was  all 
right. 

It  was  also  admitted  that  the  carriage  company  was  at 
the  time  of  the  commencement  of  suit  a  corporation,  and 
had  its  principal  office  in  the  State  of  Missouri,  and  had  no 
residence  in  this  State. 

On  behalf  of  appellee  the  abstract  of  the  bill  of  exceptions 
on  the  former  trial  was  offered  in  evidence,  from  which  it 
appears,  among  other  things  (not  necessary  to  be  here  set 
out,  because  the  same  are  stated  in  our  former  opinion), 
that  the  carriage  company  is  a  Missouri  corporation,  and 
that  on  the  former  trial  counsel  for  defendant  asked  the 
court  to  instruct  the  jury  that  he  was  not  liable  as  an 
indorser,  and  that  while  the  court  did  not  directly  rule 
upon  this  motion,  it  instructed  the  jury  to  find  a  verdict 
for  the  plaintiff,  which  was  done,  without,  however,  limit- 
ing the  finding  to  the  declaration  upon  the  guaranties. 

An  examination  of  the  briefs  of  counsel  in  the  former 
hearing  in  this  court  shows  that  the  question  of  the  defend- 
ant's liabilit}^  upon  his  indorsements  was  discussed.  There 
was  no  evidence  in  the  bill  of  exceptions  before  us  on  the 
former  hearing  showing  when  or  where  the  indorsements 
were  made  or  when  or  where  appellant  received  the  notes 
in  question,  or  what  was  the  law  of  Missouri  relating  to 
the  liability  of  an  indorser. 

At  the  close  of  the  evidence  on  the  second  trial,  the  sub- 
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Stance  of  which  is  above  stated  and  referred  to  in  our  for- 
mer opinion,  the  court  was  requested  to  and  did  hold  as 
propositions  of  law  for  appellant,  in  substance,  first,  that 
the  law  in  force  at  the  time  and  place  of  making  the  con- 
tracts of  indorsement  formed  a  part  of  such  contracts;  sec- 
ond, that  the  notes  in  question  assigned  by  the  payee  and 
delivered  to  the  assignee  prior  to  the  1st  day  of  July,  1S96, 
are  not  governed  by  the  act  of  the  legislature  in  force 
July  1, 1895,  in  relation  to  promissory  notes,  etc.,  so  far 
as  to  bring  them  within  the  custom  of  merchants;  and,  third, 
that  if  the  assignment  and  delivery  of  said  notes  were 
made  in  Illinois  prior  to  July  1,  1895,  then  no  protest  or 
notice  of  protest  was  necessary  in  order  to  hold  the  defend- 
ant liable. 

On  behalf  of  the  defendant  the  court  was  requested  to 
and  did  hold,  first,  that  under  the  evidence  the  plaintiflf 
could  not  recover  under  the  guaranty  counts  of  the  declara- 
tion; and,  second,  that  under  the  evidence  and  the  law  as 
held  by  this  court  on  its  former  decision  in  this  case  as  to  the 
indorsement  counts,  the  finding  must  be  for  the  defendant. 

Remt  &  Mann,  attorneys  for  appellant. 

Moses,  Rosenthal  &  Kennedy  and  Benson  Landon,  attor- 
neys for  appellee. 

Mr.  Justice  Windes  delivered  the  opinion  of  the  court. 

What  was  said  in  our  former  opinion  as  to  the  law  gov- 
erning appellee's  liability  as  to  the  guaranties  sued  on,  is 
sufficient  and  need  not  be  here  repeated.  The  only  differ- 
ence in  the  evidence  on  the  second  hearing  is  as  above 
stated.  The  fact  that  Mr.  Forrest  was  attorney  for  appel- 
lee in  certain  litigation  between  him  and  appellant,  would 
not  justify  Forrest  in  writing,  as  was  testified  he  said  he 
did,  the  guaranties  in  question  over  the  blank  indorsements 
of  appellee's  name  on  the  notes  which  had  been  made  long 
prior  thereto  and  in  the  hands  of  appellant,  without 
authority  from  appellee.  In  that  regard  we  think  it  can 
not  be  presumed  that  Mr.  Forrest  had  such  authority.     No 
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adjudication  to  that  effect  is  cited.  If  he  had  such  author- 
ity, either  he  or  the  appellee  might  have  been  called  to 
establish  it.  The  case  is  very  different  when  a  note  is 
indorsed  by  the  payee  from  that  where  the  indorsement  is 
by  a  third  person  not  a  party  to  the  instrument,  in  which 
latter  case  the  presumption  is  that  the  contract  is  a  guaranty. 
As  to  the  liability  by  reason  of  appellee's  indorsements, 
under  the  indorsement  counts,  the  evidence  in  this  record 
is  quite  difiFerent  from  what  it  was  on  the  former  hearing. 
On  the  former  hearing  there  was  no  proof  before  this  court 
as  to  when  or  where  the  notes  were  indorsed,  nor  as  to 
when  or  where  they  were  delivered  to  appellant,  and  we 
can  not  presume,  m  the  absence  of  proof  to  that  effect,  the 
notes  being  made  and  payable  in  a  foreign  State,  that  the 
indorsements  were  made  in  Illinois  and  prior  to  July  1, 
1895.  The  presumption  would  be,  if  we  could  presume, 
that  the  indorsement  was  in  Missouri.  That  being  the 
State  of  the  proof  before  this  court,  the  law  as  held  on  that 
hearing,  viz.,  that  plaintiff's  remedy  was  under  the  law  of 
this  State  which  was  in  force  when  the  suit  was  commenced, 
was  correct.  In  any  event,  under  that  proof  the  law  of 
Missouri  would  control.  There  was  no  proof  of  the  Mis- 
souri law,  and  it  would  follow  that  the  common  law  pre- 
vailed which  led  to  the  same  result.  Dunnigan  v.  Stevens, 
122  111.  402. 

"  The  law  of  the  place  of  making  and  that  of  indorsing , 
will  govern  the  contract  and  fix  the  liability  of  the  several 
parties."  Bond  v.  Bragg,  17  111.  70;  Barber  v.  Bell,  77  111. 
490;  Duerson  v.  Alsop,  27  Gratt.  229-37;  Cook  v.  Googins, 
126  Mass.  410;  Musson  v.  Lake,  4  How.  (U.  S.)  262-78; 
Dunnigan  v.  Stevens,  122  111.  402;  Evans  v.  Anderson,  78 
111.  558. 

This  being  the  law,  and  the  contracts  of  indorsement  hav- 
ing been  made  as  early  as  April  22,  1893,  at  Chicago,  in 
Illinois,  the  act  in  this  State  in  force  July  1,  1895,  making 
promissory  notes  payable  in  money  subject  to  the  law  gov- 
erning the  custom  of  merchants,  had  no  application  to  such 
contracts,  but  they  were  governed  by  the  law  of  Illinois  as 
it  was  on  April  22,  1893.     Under  the  law  as  it  then  existed, 
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the  plaintiff  was  not  bound  to  aver  and  prove  notice  to  the 
indorser  (Barber  and  Dunnigan  cases,  supra\  and  it  was 
therefore  error  for  the  trial  court  to  hold,  as  it  did,  that 
under  the  evidence  in  this  case  and  the  law  as  held  by  us  in 
the  same  case  (73  111.  App.  278),  the  finding  must  be  for  the 
defendant.  The  case  was  reversed  and  remanded  for  a  new 
trial,  and  the  evidence  on  that  trial  being  different,  our 
decision  was  not  binding  upon  the  trial  judge.  It  was  not 
the  law  of  the  case  under  the  new  facts  presented  upon  the 
second  trial.  Chickering  v.  Failes,  29  111.  302;  West  v. 
Douglas,  145  111.  166;  Chicago,  etc.,  R.  R.  Co.  v.  Kelly,  182 
lU.  267;  Mfg.  Co.  v.  Wire  Fence  Co.,  119  111.  46. 

As  we  have  seen,  the  evidence  shows  that  the  maker  of 
the  note  was  a  Missouri  corporation,  and  being  a  Missouri 
corporation  it  was  therefore  a  non-resident  of  Illinois  at 
the  maturity  of  the  notes  sued  on,  and  under  the  terms 
of  our  statute,  the  maker  of  the  notes  being  a  non-resident 
when  they  became  due,  the  plaintiff  was  excused  from 
showing  any  diligence  in  attempting  to  collect  from  the 
plaintiff.  Mineral  Point  R.  R.  Co.  v.  Keep,  22  111.  9-18; 
Schuttler  v.  Piatt,  12  111.  417;  Hannibal,  etc.,R.  R.  Co.  v. 
Crane,  102  111.  249-54;  Wabash  R.  R.  Co.  v.  Dugan,  142  111. 
254;  Waples  on  Attcht.,  Sec.  459;  2  Cook  on  Corpus.,  Sec. 
757;  2  Morawitz  on  Corpus.,  Sees.  975  and  999;  Plimpton  v. 
Bigelow,  93  N.  Y.  598. 

The  allegation  of  the  indorsement  counts  is  that  when  the 
notes  became  due  the  carriage  company  was,  and  ever  since 
has  been,  a  resident  of  Missouri  and  not  a  resident  of  Illi- 
nois. The  evidence  and  admissions  in  the  record  sustain 
the  allegation,  and  appellant  was  excused  from  showing 
more  in  order  to  show  the  liability  of  appellee.  Barber  v. 
Bell,  77  lU.  490. 

The  admission  made  in  the  course  of  the  trial  that  the  car- 
riage company  was,  at  the  time  of  the  commencement  of  the 
suit,  a  corporation,  and  had  its  principal  office  in  the  State  of 
Missouri  and  had  no  office  or  residence  in  this  State,  was 
unimportant  The  non-residence  of  the  carriage  company 
at  the  time  of  the  maturity  of  the  notes  was  established  by 
other  evidence. 
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The  contention  of  appellee  that  because  appellant  only 
took  a  general  exception  to  both  the  propositions  of  law, 
it  can  not  avail  of  such  exception  if  one  of  the  proposi- 
tions of  law  is  correct,  even  if  sound,  will  not  result  in  the 
affirmance  of  the  judgment,  because'  the  question  of  the 
sufficiency  of  the  evidence  to  support  the  finding  and 
judgment  of  the  court  is  presented  by  the  exceptions  of 
appellant  thereto. 

For  the  errors  of  the  court  in  holding  the  second  proposi- 
tion of  law  offered  by  the  defendant,  and  in  entering  judg- 
ment against  the  appellant,  the  judgment  is  reversed  and 
the  cause  remanded. 


Simon  GlicksoD^  by  his  Next  Friend,  y.  John  Shannon. 

1.  Instructions— TVTicn  Evidmce  U  Conflicting.^When  the  evi- 
dence is  conflicting  and  the  case  is  close  as  to  the  right  of  recovery,  the 
instructions  to  the  jury  should  be  accurate. 

2.  Contributory  iiEOiAQESCE— Question  for  the  Jury.— Whether  or 
not  the  plaintiff  was  guilty  of  contributory  negligence  is  a  question  of 
fact  for  the  jury,  and  it  is  important  that  the  jury  in  the  determination 
of  the  fact  should  be  properly  and  accurately  instructed. 

8.  Neguqence— C/ii/d  of  Tender  Feara.— What  would  have  been 
negligence  on  the  part  of  an  adult  sufficient  to  preclude  his  recovery, 
does  not  necessarily  constitute  negligence  on  the  part  of  a  child  of  ten- 
der years,  sufficient  to  prevent  its  recovery.  The  negligence  of  a  child 
is  to  be  measured  by  his  age,  capacity  and  intelligence,  imder  the  cir- 
cumstances of  the  particular  situation  under  consideration. 

Action  in  Case,  for  per^nal  injuries.  Error  to  the  Circuit  Court  of 
Cook  County;  the  Hon.  Elbrxdge  Hanecy,  Judge,  presiding.  Heard  in 
this  court  at  the  October  term,  1899.  Reversed  and  remanded.  Opinion 
filed  March  26,  1900. 

Statement  by  the  Court.— Plaintiflf  in  error,  a  minor, 
aged  at  the  time  of  the  trial  eleven  years,  was  injured  July 
8, 1897,  by  being  run  over  by  the  wagon  of  defendant  in 
error,  drawn  by  a  team  of  horses  and  driven  by  his  servant, 
at  the  northwest  corner  of  Twelfth  and  Desplaines  streets, 
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Chicago,  the  injury  resulting  in  the  breaking  of  the  boy's 
leg,  necessitating  its  amputation  between  the  knee  and 
ankle. 

Suit  was  brought  by  a  next  friend,  the  declaration  charg- 
ing, in  substance,  that  the  servant  of  defendant  in  error 
negligently  and  carelessly  drove  the  horses  and  wagon 
around  the  comer  of  said  streets  upon  and  against  the  plaint- 
iff, who  was  then  a  minor  of  tender  years,  and  without  fault 
or  negligence  on  his  part;  also  that  by  reasonable  diligence 
and  attention  on  the  part  of  the  servant  of  defendant  in 
error  the  injury  could  have  been  avoided;  also  that  the  serv- 
ant of  defendant  in  error  in  driving  said  horses  and  wagon 
failed  to  exercise  due  and  reasonable  diligence  in  order  to 
ascertain  whether  any  child  of  tender  age  might  be  in  the 
way  of  said  horses  and  wagon,  by  means  whereof  the  injury 
resulted,  etc.  The  plea  was  the  general  issue.  A  trial 
before  the  court  and  jury  resulted  in  a  verdict  of  not  guilty, 
on  which  judgment  was  rendered,  from  which  this  appeal 
is  taken. 

The  evidence  on  behalf  of  the  plaintiff  in  substance  tends 
to  show  that  plaintiff  was  stooping  over  near  the  corner  of 
Desplaines  and  Twelfth  streets,  drinking  water  which  ran 
from  a  sprinkling  wagon  of  the  city  standing  near  the  cor- 
ner of  said  streets,  and  that  the  boy  was  in  plain  view  of 
any  one  approaching  the  corner  of  the  streets,  coming  from 
the  north  on  Desplaines  street;  that  the  servant  of  defendant 
in  error  came  from  the  north  on  Desplaines  street,  driving 
the  horses  and  wagon  south  on  that  street  at  a  trot,  and  in 
passing  around  the  corner  where  the  boy  stood  drinking 
from  the  sprinkler,  and  as  the  driver  turned  west  on  Twelfth 
street,  the  front  wheel  of  his  wagon  struck  the  boy,  knocked 
him  down,  and  he  was  run  over  by  the  hind  wheel  of  the 
wagon.  Several  witnesses  testified  that  they  were  in  a 
position  to  see  the  occurrence,  and  state  that  had  the  driver 
looked  he  could  have  seen  the  boy  at  least  150  feet  away; 
that  there  was  nothing  to  obstruct  his  view,  and  that  there 
were  no  other  boys  at  the  place  where  plaintiff  was  standing. 

The  evidence  on  behalf  of  defendant  in  error  was  to  the 
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effect  that  the  horses  and  wagon  were  driven  very  slowly 
south  on  Desplaines  street;  that  the  driver  did  not  see  the 
boy  at  the  sprinkler,  and  did  not  know  that  the  wagon 
struck  him  until  after  he  had  been  run  over;  also,  that  there 
were  several  other  boys  at  the  sprinkler  with  the  plaintiff, 
who  were  scrambling  and  pushing  in  all  directions,  and 
that  one  of  the  boys  either  pushed  the  plaintiff  down  or  he 
slipped  and  fell  against  the  wagon  and  was  run  over.  The 
evidence  is  conflicting,  and  while  we  are  not  prepared  to 
hold  that  a  verdict  either  way  would  not  have  been  justi- 
fied by  the  evidence,  we  are  inclined  to  the  view  that  the 
evidence,  when  considered  as  a  whole,  fairly  preponderates 
in  favor  of  the  plaintiff,  that  the  driver  was  negligent,  and 
that  the  boy  was  in  the  exercise  of  such  care,  considering 
his  age  and  intelligence,  as  would  not  have  precluded  a 
recovery. 

The  trial  court,  after  examining  the  plaintiff,  ruled  that 
he  was  not  competent  to  testify.  Plaintiff  stated  on  this 
examination  that  he  was  a  Jewish  boy,  did  not  go  to  school, 
never  went  to  church  or  Sunday  school;  that  he  did  not 
know  what  it  was  to  tell  a  lie,  and  did  not  know  what  would 
happen  to  him  if  be  told  a  lie. 

No  instructions  were  asked  on  behalf  of  plaintiff  and  the 
court  instructed  the  jury  for  defendant,  that  if  they  believed 
from  the  evidence  that  the  plaintiff  was  guilty  of  negligence 
which  directly  contributed  to  the  injury,  then  he  could  not 
recover,  and  also  gave  the  two  following  instructions: 

"  The  court  instructs  you  that  if  you  believe  from  the 
evidence  that  the  plaintiSf  might,  in  the  exercise  of  ordinary 
care  and  caution,  nave  seen  the  danger  and  avoided  it,  and 
that  the  omission  to  do  so  directly  contributed  to  the 
injury,  then  he  was  guilty  of  such  nejjligence  as  will  pre- 
vent "the  recovery  in  this  suit,  unless  you  further  find  from 
the  evidence  that  the  injury  was  caused  by  the  willful, 
intentional  or  wantonly  reckless  acts  of  the  defendant  or 
their  servants." 

*'  The  court  instructs  the  jury  that  to  entitle  the  plaintiff 
to  recover,  the  iury  must  believe  from  the  evidence  that 
the  injury  complained  of  was  occasioned  by  the  carelessness 
or  negligence  of  the  defendants,  or  tiieir'  servants,  in  Uie 
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manner  charged  in  the  declaration.  And  if  the  jury  believe 
from  the  evidence  that  the  plaintiff  was  guilty  of  negligence 
contributinff  to  the  injury,  then  the  plaintiff  can  not  recover, 
unless  you  further  find  from  the  evidence  that  the  injury 
was  caused  by  the  willful,  intentional  or  wantonly  reckless 
acts  of  the  defendants  or  their  servants." 

No  instruction  was  given  defining  negligence,  nor  which 
told  the  jury  that  there  should  be  any  distinction  between 
the  negligence  of  an  adult  and  that  of  a  child  of  tender 
years. 

Kino  &  Geoss,  attorneys  for  plaintiff  in  error. 

Richard  H.  Mather,  attorney  for  defendant  in  error. 

Mb.  Justice  Windes  delivered  the  opinion  of  the  court. 

When  the  evidence  is  conflicting  and  the  case  is  close  as 
to  the  right  of  recovery,  it  has  been  repeatedly  decided  that 
the  instructions  to  the  jury  should  be  accurate.  Canevin 
V.  R.  R.  Co.,  72  111.  App.  81,  and  cases  there  cited. 

Whether  or  not  the  plaintiff  was  guilty  of  contributory 
negligence  was  a  question  of  fact  for  the  jury,  and  it  was 
important  that  the  jury  in  the  determination  of  that  fact 
should  have  been  properly  and  accurately  instructed.  What 
would  have  been  negligence  on  the  part  of  an  adult  which 
would  have  precluded  his  recovery,  does  not  necessarily 
constitute  negligence  on  the  part  of  a  child  of  tender  years, 
such  as  the  plaintiff  is  shown  to  be,  which  would  prevent  a 
recovery.  The  negligence  of  a  child  is  to  be  measured  by 
his  age,  capacity  and  intelligence  under  the  circumstances 
of  the  particular  situation  under  consideration. 

In  Kerr  v.  Forgue,  54  111.  482,  the  court  was  asked  to  in- 
struct the  jury  in  the  case  of  an  injury  to  a  boy  twelve  years 
old,  that  "  if  the  jury  believe  from  the  evidence  that  had 
the  boy  used  ordinary  care  the  injury  complained  of  would 
not  have  happened,  tJien,  in  that  case,  the  law  is  for  defend- 
ant," but  the  court  modified  the  instruction  by  inserting 
after  the  word  "  care "  the  following :  *'  that  is,  such  care 
as  a  boy  of  his  age  and  discretion  would  naturally  use.^ 


Digitized  by 


Google 


244  Appellate  Courts  op  Illinois. 

Vol.  88.]  Glickson  v.  Shannon. 

The  Supreme  Court  held  that  the  instruction  as  asked  was 
not  proper,  and  that  the  giving  of  it  as  modified  was  not 
error.    The  court  say : 

"A  child  can  only  exercise  care  and  prudence  equal 
to  his  capacity.  Ordinary  neglect  as  to  a  person  of 
full  age  and  capacity  might  be^ross  neglect  as  to  a  child. 
Hence  the  age  and  discretion  of  the  child  were  the  proper 
subjects  of  inauiry  by  the  iury.  The  child  is  reckless  and 
thoughtless;  the  man  pruaent  and  watchful." 

In  C.  &  A.  R  R.  Co.  v.  Becker,  84  111.  483,  which  was  an 
action  to  recover  for  injuries  to  a  boy  which  resulted  in  his 
death,  the  court  say : 

"While  the  deceased  was  possessed  of  ordinary  intelli- 
gence and  was  capable  of  using  as  much  caution  for  his 
safetv  as  other  boys  of  his  age,  yet  it  is  not  to  be  expectetl 
of  a  boy  between  six  and  seven  years  of  age  that  the  same 
caution  and  care  will  be  used  for  personal  safety  as  will  be 
exercised  by  persons  of  mature  age." 

To  the  same  eflfect  in  principle  are  the  cases  of  Ry.  Co.  v. 
Eininger,  114  111.  83,  and  City  of  Pekin  v.  McMahon,  154 
III.  141-64,  and  Ry.  Co.  v.  Ohlsson,  70  111.  App.  487.  The 
McMahon  case  reaffirms  the  Kerr  case,  auprUy  and  the  court 
say: 

"  But  where  a  child  has  passed  the  age  of  seven  j^ears,  as 
was  the  case  with  appellee's  deceased  intestate,  we  are  of 
the  opinion  that  he  is  bound  to  use  such  care  as  children  of 
his  affe,  capacity  and  intelligence  are  capable  of  exercising, 
and  that  the  question  whether  he  has  done  so  or  not  should 
be  submitted  to  the  jury." 

In  view  of  the  principle  announced  in  the  foregoing  decis- 
ions, we  are  of  opinion  that  the  jury  was  not  accurately 
instructed,  under  the  evidence  in  the  case,  and  that  it  should 
be  submitted  to  another  jury  under  instructions  stating  the 
law  as  above  indicated. 

Counsel  for  plaintiff  in  error  in  their  briefs  fail  to  cite 
any  adjudication  by  the  Supreme  Court  of  Illinois  on  the 
question  of  the  degree  of  care  required  of  a  child,  and  have 
thus  imposed  upon  this  court  the  labor  which  it  has  a  right 
to  expect  should  be  performed  by  counsel. 

Other  contentions  are  made,  which  we  deem  it  unneces- 
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sary  to  consider,  among  which  is  that  it  was  error  to  use 
the  word  "  particulars  "  in  the  second  instruction,  when  the 
word  "  opportunities  ^  was  no  doubt  intended  to  be  used. 
This  may  be  avoided  on  another  trial. 
The  judgment  is  reversed  and  the  cause  remanded. 


Union  National  Bank  y.  Edward  Hines. 

1.  Practice--^  Party  Can  Not  Shift  His  Ground  and  Obtain 
Another  Hearing  for  Purposes  of  Making  a  New  Ccwc.— If  a  party 
neglects  to  present  a  certain  defense  upon  a  former  trial,  and  elects  to 
ground  his  defense  upon  other  matters,  he  can  not  afterward  shift  his 
ground  and  obtain  another  hearing  for  the  purpose  of  making  a  new 
case.  , 

Bill  for  Injunction.— Appeal  from  the  Superior  Court  of  Cook 
Coimty;  the  Hon.  Farun  Q.  Ball,  Judge,  presiding.  Heard  in  this 
court  at  the  October  term,  1899.  Affirmed.  Opinion  filed  March  26, 
1900. 

Tenney,  McConnell,  Coffbbn  &  Harding,  attorneys  for 
appellant. 

MoRAN,  Kraus  &  Mayer,  attorneys  for  appellee. 

OpiNToif  PER  Curiam. 

This  cause  has  been  before  this  court  upon  a  former 
appeal,  and  it  was  adjudged  that  the  decree  then  appealed 
from  be  reversed,  and  the  cause  was  remanded,  with  direc- 
tions to  the  court  below  "  to  enter  a  decree  in  accordance 
with  the  prayer  of  the  original  bill."  For  the  facts  of  the 
case  and  the  pleadings,  we  refer  to  the  opinion  of  this  court, 
reported  in  69  111.  App.  518.  An  appeal  was  had  to  the 
Supreme  Court  from  the  decision  of  this  court,  and  the 
judgment  of  this  court  was  aflSrmed.     177  111.  417. 

The  cause  was  thereupon  remanded  to  the  Superior  Court 
to  follow  the  mandate  of  this  court.  Proceedings  were  then 
had  in  the  Superior  Court,  which  resulted  in  the  decree  now 
appealed  from. 
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We  have  but  one  inquiry  in  reviewing  this  decree,  viz.: 
Has  the  Superior  Court  followed  the  mandate  ?  It  is  stren- 
uously contended  by  counsel  for  appellant  that  the  Superior 
Court  erred  in  following  the  mandate  in  that  it  failed,  in 
fixing  the  amount  of  the  decree,  to  consider  that  the  amount 
actually  paid  out  by  appellee  upon  his  guaranty  in  question 
was  but  $1,000;  and  in  that  the  court  also  failed,  in  fixing 
the  amount,  to  deduct  the  amount  of  the  guaranteed  notes 
for  which  a  consideration  had  failed. 

We  are  of  opinion  that  both  of  these  contentions  are  dis- 
posed of  by  the  former  adjudication. 

As  to  the  extent  of  the  liability  of  Hines,  appellee,  upon 
his  guaranty,  this  court,  speaking  through  Mr.  Presiding 
Justice  Shepard,  said : 

"We  think  it  was  immaterial  that  Hines  had  not  yet  dis- 
charged his  guaranty.  He  was  still  liable  on  his  contract 
of  guaranty,  and  it  was  against  that  liability  that  the 
$15,000  note  was  security,  and  for  the  amount  thereof  he 
was  entitled  to  a  set-off." 

This  view  was  apparently  approved  by  the  Supreme 
Court. 

The  question  of  the  failure  of  any  part  of  the  considera- 
tion was  either  raised,  or  could  have  been  under  the  plead- 
ings and  issues  of  the  former  trial.  If  appellant  neglected 
to  present  such  defense  upon  the  other  trial,  and  chose  to 
ground  its  defense  there  solely  upon  other  matters,  it  is  now 
too  late  to  shift  its  ground  and  obtain  another  hearing  for 
the  purpose  of  making  a  new  case. 

It  is  not  suggested  that  the  trial  court  failed  in  any  other 
particular  to  follow  the  mandate  of  the  reviewing  court. 

The  decree  is  affirmed. 
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John  Cantwell  et  al.  t.  Stockmen's  Bnilding  Loan  & 
Savings  Union, 

1.  BUTLDINO  AND  LoAN  ASSOCIATIONS— /KegToZ  Agreements  to  Mature 
Stock. — An  agreement  between  a  borrowing  stockholder  and  the  secre- 
tary of  a  building  and  loan  association  that  if  such  stockholder  pays  his 
monthly  dues  for  five  and  one-half  years  his  stock  will  be  matured  and 
his  notes  paid,  is  illegal  under  the  statute  of  this  State. 

2.  RsscoRDS— Modes  in  Which  They  Can  be  Proved  in  This  State,— 
Records  of  the  transactions  of  boards  of  directors  may  be  proved  in 
this  State;  first,  by  a  duly  certified  copy  thereof;  second,  by  a  copy 
thereof,  proved  to  be  such  by  a  credible  witness,  and  third,  by  the  pro- 
duction of  the  original  records. 

Bill,  to  foreclose  real  estate  mortgage.  Appeal  from  the  Circuit 
Court  of  Cook  County;  the  Hon.  John  Gibbons,  Judge,  presiding 
Heard  in  the  Branch  Appellate  Court  at  the  March  term,  1899.  Affirmed. 
Opinion  filed  April  4,  1900. 

E.  G.  Marriott,  attorney  for  appellants;  Myeb  S.  Emrioh, 
of  coansel. 

Martin  &  Lambert,  attorneys  for  appellee. 

Mb.  Presiding  Justice  Horton  delivered  the  opinion  of 
the  court. 

This  is  a  proceeding  by  bill  in  chancery  filed  by  appellee 
to  foreclose  a  real  estate  mortgage  made  by  appellants.  It  is 
contended  by  counsel'  that  the  appellants  are  illiterate  and 
ignorant  people,  and  that  they  were  by  misrepresentations, 
"inveigled  into  making  a  contract  that  was  unfair  to  them." 

It  does  not  appear  that  there  is  anything  unusual  in  this 
case  in  the  taking  and  paying  for  stock  in  a  building  and 
loan  association,  and  the  borrowing  of  money  therefrom, 
or  in  the  giving  of  notes  and  mortgages  by  appellants.  The 
papers  seem  to  be  in  the  form  usually  adopted  by  such  asso- 
ciations. There  is  evidence  tending  to  show  that  the  sec- 
retary of  appellee  stated  to  appellants  that  if  they  paid  the 
monthly  dues  for  five  and  one-half  years  the  stock  would 
be  thus  matured,  and  their  notes  paid.  But  assuming  as 
argued  by  appellants,  that  the  secretary  was  the  proper  rep- 
resentative of  appellee  and  that  he  made  the  statement  that 
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the  stock  would  be  matured  as  contended,  still,  that  would 
not  be  a  contract  which  could  be  enforced.  An  agreement 
by  appellee  such  as  is  implied  in  the  alleged  statement 
would  be  illegal  under  the  statute  of  this  State,  and  could 
not  be  enforced.  (King  v.  International  Building  Union, 
170  111.  135, 140:  Sullivan  v.  Spaniol,  78  111.  App.  125;  Royal 
Trust  Co.,  Receiver,  v.  Culver,  87  111.  App.  630.) 

It  is  also  contended  by  appellants  that  the  bill  of  com- 
plaint does  not  state  in  sufficiently  definite  language  that 
the  board  of  directors  of  appellee  bad  elected  to  declare  the 
whole  amount  secured  by  said  mortgage  to  be  due  and  pay- 
able for  non-payment  of  interest  and  dues.  The  allega- 
tion of  the  bill  is  that  default  in  the  making  of  such  payments 
has  continued  for  more  than  six  months,  "  and  that  by  rea- 
son thereof  your  orator  (appellee)  has  elected  and  does 
hereby  elect  to  declare  the  whole  of  the  sum  secured  by  said 
note  and  mortgage  immediately  due  and  payable." 

By  their  answer  to  said  bill,  appellants  say  that  it  does 
not  appear  from  said  bill  that  the  board  of  directors  or  any 
proper  officers  of  appellee,  ever  authorized  or  ordered  the 
filing  of  said  bill. 

Upon  the  issue  thus  presented  by  the  bill  and  the  answer, 
appellee  offered  in  evidence  a  copy  of  the  record  of  the  pro- 
ceedings of  said  board,  directing  attorneys  to  institute  this 
proceeding  to  foreclose  said  mortgage.  We  are  of  opinion 
that  the  pleadings  are  sufficient  to  authorize  the  admission 
of  testimony  showing  the  action  of  the  board  of  directors. 
(Owen  V.  Occidental  B.  &  L.  Ass'n,  55  111.  App.  348.)  The 
case  of  Palmer  v.  DeWitt  Co.  Bldg.  Ass'n,  79  111  App.  362, 
is  to  the  same  effect.  That  case  was  reversed  because  there 
was  no  proof  of  the  necessary  averment,  not  because  the 
averment  was  not  sufficient. 

The  case  of  Wheeler  v.  Foster,  82  111.  App.  153,  cited  by 
appellants,  does  not  deal  with  the  question  of  whether  the 
allegation  in  the  bill  of  complaint  was  sufficient.  In  that 
case  the  bill  contained  no  allegation  whatever  of  the  exer- 
cise of  the  option  conferred  by  the  trust  deed  to  declare 
the  amount  due. 

Appellee  offered  in  evidence  a  copy  of  the  record  of  a 
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resolution  adopted  by  said  board  of  directors.  It  is  con- 
tended by  appellants  that  such  copy  should  not  have  been 
admitted  because  it  was  not  properly  authenticated  or 
proven  as  required  by  statute.  Sec.  15,  Ch.  61,  Eev.  Stat., 
provides  that  any  such  record  "  may  be  proved  by  a  copy 
thereof  certified  under  the  hand  of  the  secretary,  clerk, 
cashier,  or  other  keeper  of  the  same."  Sec.  16  provides 
that  such  certificate  shall  contain  a  statement  that  the 
person  making  it  is  the  keeper  of  such  record.  Sec.  18 
provides  that  such  records  **  may  be  proved  by  copies  exam- 
ined and  sworn  to  by  credible  witnesses." 

There,  are  then  three  modes  in  which  such  records  may 
be  proven  in  this  State :  First,  by  a  duly  certified  copy 
thereof;  second,  by  a  copy  thereof  proven  to  be  such  by  a 
credible  witness,  and  third,  by  the  production  of  the  origi- 
nal records.    (Mandel  v.  Swan  Land  Co.,  154  IlL  177,  189.) 

The  copy  of  record  offered  in  this  case  to  show  the  action 
of  the  board  of  directors  is  certified  by  the  secretary  to  be 
a  true  copy.  It  is  objected  by  appellant  that  such  certifi- 
cate does  not  contain  the  statement  required  by  statute, 
that  such  secretary  is  the  keeper  of  the  record.  But  if  it 
be  held  that  such  certificate  is  not  suflBcient,  that  would 
not  result  in  excluding  the  copy  of  record  offered  in  evi- 
dence, because  such  gopy  was  duly  proven  by  the  testimony 
of  one  who,  so  far  as  appears  from  this  record,  is  a  credible 
witness.  There  was  no  error  in  admitting  said  certificate 
in  evidence. 

On  behalf  of  appellants  it  is  contended  that  it  was  error 
to  include  in  the  accounting  the  installments  of  interest 
and  premium  to  the  date  of  stating  the  account  by  the 
master. 

The  by-laws  of  appellee  provide  that  in  case  of  default 
by  a  mortgagor  member  for  the  space  of  six  months,  pay- 
ment may  be  enforced  by  proceeding  against  the  security. 
Said  mortgage  and  said  certificate  of  stock  also  contain 
substantially  the  same  provision.  The  objection  here  urged 
by  counsel  for  appellants  is  that  the  election  by  appellee  to 
thus  proceed  must  take  effect  as  of  the  date  when  the  six 
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months'  default  ended,  and  that  the  account  must  be  stated 
as  of  that  date.  It  is  argued  that  such  contention  is  sup- 
ported by  U.  S.  Savings,  Loan  &  Bldg.  Co.  v.  Sullivan,  80 
Fed.  Rep.  762.  We  are  not,  however,  prepared  to  follow 
that  case,  if  it  be  construed  as  fully  sustaining  the  conten- 
tion of  appellants. 

As  nearly  as  we  can  ascertain  the  facts  from  the  abstract 
in  this  case,  the  mortgage  was  given  to  secure  the  payment 
of  (1)  dues  upon  stock,  $16  per  month,  (2)  interest  on  loan 
at  six  per  cent  per  annum,  $10  per  month,  and  (3)  premium 
interest  at  seven  per  cent  per  annum,  $11.66  per  month. 
These  monthly  payments  were  made  until  October,  1 896.  In 
stating  the  account,  the  master  has  charged  to  appellants  the 
monthly  paymentsof  $10  for  interest  and  $11.66  forpremium 
interest  from  the  date  when  payment  thereof  was  stopped 
until  the  date  of  his  report,  but  has  not  so  charged  anything 
for  dues  upon  stock.  He  has  credited  to  appellants  the  full 
amount  of  the  installments  paid  for  dues,  with  interest  thereon 
to  the  date  of  stating  the  account.  That  is  the  mode,  under 
the  by-laws,  of  determining  the  withdrawal  value  of  stock. 

By  the  provisions  of  said  mortgage,  and  the  note  secured 
thereby,  the  monthly  payment?  of  interest  upon  said  loan 
and  premium  interest  are  to  continue  until  said  loan  is  fully 
paid,  or  until  such  share  of  stock  shall  have  attained  the 
value  of  $100.  The  shares  of  stock  in  this  case  had  not 
attained  such  value  at  the  time  of  the  accounting  by  the 
master.  It  was  therefore  the  duty  of  the  master  to  include 
both  of  said  monthly  interest  payments  up  to  the  time  of 
stating  the  account.  The  facts  in  the  case  of  Rhodes  v.  Mo. 
Sav.  &  Loan  Co.,  63  111.  App.  77,  are  not  very  fully  stated, 
but  as  we  understand  the  opinion  of  the  court,  the  mode  of 
accounting  adopted  by  the  master  in  the  case  at  bar  is,  in 
that  case,  held  to  be  "a  proper  and  customary  mode  of 
proceeding." 

The  master  found  that  appellee  was  entitled  to  recover 
fines  for  non-payment  of  dues,  interest  and  premium.  Ex- 
ceptions were  filed  by  appellants  to  the  report  of  the  master 
and  the  court  sustained  such  exceptions,  so  far  as  they 
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related  to  the  allowance  of  such  fines,  and  struck  out  the 
amounts  thus  allowed.  Cross-errors  are  assigned  in  this 
court  to  the  decision  of  the  court  below  striking  out  such 
allowance  for  fines.  The  allowance  by  the  master  for  fines  is 
at  the  same  rate  as  those  referred  to  in  the  case  of  Vierling  v. 
M.  &  T.  Savings  Ass'n,  179  111.  524.  It  is  there  held  that 
such  fines  are  oppressive  and  unreasonable,  and  can  not  be 
allowed  against  a  member  in  a  foreclosure  proceeding. 
The  decree  of  the  Circuit  Court  is  affirmed. 


Jessie  H.  Davis  v.  Moses  Baker. 

1.  Question  of  Fact— Maliciously  Suing  Out  a  Writ  of  Attachment. 
—Whether  a  person  acted  in  good  faith  and  upon  evidence  sufficient  to 
create  in  the  mind  of  prudent  and  reasonably  cautious  men  a  belief 
that  the  charges  upon  which  he  caused  an  attachment  in  his  favor  to 
issue  were  true,  are  questions  of  fact  for  the  determination  of  a  jury. 

2.  Instructions— Defect*  in  One  May  be  Cured  by  Others.— A  defect 
in  one  instruction  may  be  cured  by  other  instructions  in  the  case. 

8.  Advice  of  Counsel— -4«  a  Defense  to  an  Action  for  Maliciously 
Suing  Out  a  Writ  of  Attachment, — When  the  advice  of  counsel  is 
invoked  as  a  defense  to  an  action  for  maliciously  suing  out  an  attach- 
ment it  must  be  shown  that  the  counsel  advising  was  a  regularly 
licensed  attorney  and  counselor,  reputable  in  character  and  so  consid- 
ered in  the  community,  competent  to  give  legal  advice  on  aU  matters 
pertaining  to  law. 

Action  in  Case,  for  maliciously  suing  out  a  writ  of  attachment.  Ap- 
peal from  the  Superior  Court  of  Cook  County;  the  Hon.  Abthur  H. 
Chetlain,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  March  term,  1899.    Affirmed.    Opinion  filed  AprU  4,  1900. 

Nelson  Monroe,  attorney  for  appellant. 

An  action  on  the  case  for  maliciously,  and  without  prob- 
able cause,  suing  out  a  writ  of  attachment,  is  maintainable 
for  the  injury  resulting  therefrom  to  the  business,  credit. 
and  reputation  of  the  defendant.  Lawrence  v.  Hagerman, 
56  111.  68;  Spaids  v.  Barrett,  57  111.  289. 

To  constitute  probable  cause  sufficient  to  justify  the  act 
of  suing  out  an  attachment,  the  act  of  the  prosecutor,  or 
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plaintifiF,  must  be  based  on  such  facts  and  circumstances 
as  would  induce  a  reasonably  prudent  and  cautious  person 
to  believe  that  the  person  proceeded  against,  was  guilty  of 
the  fraud  alleged  against  him.  Harphara  v.  Whitney,  77 
111.  32;  Newell  on  Malicious  Prosecution,  p.  252  and  author- 
ities there  cited. 

The  defense  of  the  advice  of  legal  counsel,  that  the  per- 
son prosecuting  had  probable  cause,  will  not  avail  as  a  de- 
fense unless  the  prosecutor  fully,  fairly  and  honestly  laid 
before  the  attorney  all  the  facts  within  his  knowledge,  and 
which  he  might  have  ascertained  by  the  exercise  of  reason- 
able diligence.     Roy  v.  Goings,  112  111.  656. 

And  the  advice  must  be  from  counsel  who  is  a  reputable 
attorney  at  law,  duly  licensed,  and  admitted  to  practice, 
and  these  facts  or  requisites  must  affirmatively  appear  in 
evidence.  It  is  not  sufficient  as  a  bar  to  the  action,  that 
the  person  advising  held  himself  out  as  an  attorney  at  law, 
and  was  believed  to  be  such,  by  the  party  consulting  him. 
Murphy  v.  Larson,  77  111.  173. 

An  instruction  which  seeks  to  present  to  the  jury  the 
advice  of  an  attorney  as  a  defense,  should  state  that  the 
attorney  was  in  good  standing,  for  skill  and  prudence. 
Schattgen  v.  Holnbach,  149  111.  64:6. 

Herbert  S.  Duncombe  and  Granville  W.  Browning, 
attorneys  for  appellee. 

An  action  for  malicious  prosecution  lies  only  where  mal- 
ice and  want  of  probable  cause  concur.  They  are  the  gist 
of  the  action.  Leidig  v.  Rawson,  1  Scam.  272;  McBean  v. 
Ritchie,  18  111.  114;  Hurd  v.  Shaw,  20  111.  354;  Wade  v. 
Walden,  23  111.  425;  Israel  v.  Brooks,  23  111.  575;  Montross 
V.  Bradsby,  68  111.  185;  Harpham  v.  Whitney,  77  111.  32; 
Bishop  V.  Bell,  2  111.  App.  551;  Comisky  v.  Breen,  7  111. 
App.  369. 

Mb.  Presiding  Justice  Horton  delivered  the  opinion  of 
the  court. 

In  the  brief  and  argument  for  appellant  filed  in  this  cause 
the  "  Statement  of  Case"  is  as  follows,  viz.: 
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"This  is  an  action  on  the  case  brought  by  appellant 
against  appellee,  to  recover  damages  for  wrongfully,  mali- 
ciously ana  without  probable  cause,  causing  to  oe  sued  out 
and  levied,  a  writ  of  attachment  for  the  amount  of  $20o 
against  the  goods  and  chattels  of  appellee,  by  means  of 
which  her  business  was  broken  up,  and  her  credit  de- 
stroyed." 

No  other  or  further  statement  of  the  facts  is  presented 
by  counsel  for  appellant,  and  his  arguments  are  upon  points 
of  law.  In  such  case  he  no  doubt  assumed,  and  correctly, 
that  it  was  unnecessary  to  state  facts  in  detail,  other 
than  incidentally,  in  presenting  a  point  of  law. 

Counsel  do  not  differ  essentially  upon  the  rules  of  law  as 
to  when  an  action  will  lie  for  maliciously  suing  out  a  writ 
of  attachment,  or  what  constitutes  probable  cause,  or  when 
malice  may  be  inferred,  or  the  effect  of  the  advice  of  an 
attorney,  or  who  may  be  regarded  as  an  attorney  whose 
advice  may  be  acted  upon.  We  shall  not,  therefore,  cite  or 
review  the  authorities  upon  these  points. 

Did  the  court  below  err  in  permitting  appellee  to  prove 
the  indebtedness  of  appellant  to  other  parties  ?  We  think 
not.  This  proof  was  admitted  presumably  only  as  one  of 
the  facts  present  in  the  mind  of  appellee  at  the  time  he  sued 
out  the  attachment  referred  to.  One  of  the  creditors  of 
appellant  had  sued  out  an  attachment  before  appellee  did  so. 
Appellee  had  been  advised  that  certain  statements  had  been 
made  by  appellant  as  to  what  she  might  do  concerning  a 
certain  class  of  creditors,  and  it  was  not  improper  to  show 
the  facts  in  connection  therewith. 

The  third  instruction  given  to  the  jury  at  the  instance  of 
appellee  is  as  follows,  to  wit : 

"The  court  further  instructs  the  jury  as  a  matter  of  law 
that  if  they  believe  from  the  evidence  that  before  institut- 
ing the  attachment  proceedings  complained  of,  the  defend- 
ant, M.  Baker,  personally,  or  by  his  agent,  fully,  fairly  and 
honestly  communicated  all  the  facts  within  his  knowledge 
or  which  he  could  have  ascertained  with  reasonable  diligence 
touching  the  right  of  M.  Baker  &  Co.  to  attach  the  goods  of 
Jessie  M.  Davis,  to  his  attorney,  and  that  he  acted  upon  the 
advice  of  his  attorney  in  commencing  such  action,  and  in 
good  faith,  the  jury  should  find  the  defendant  not  guilty." 
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On  behalf  of  appellant  it  is  contended  that  this"  instruc- 
tion is  erroneous  because  it  does  not  state  who  may  be  con- 
sidered such  an  attorney  as  that  a  person  may  act  upon  his 
advice.  That  instruction  is  faulty  in  the  respect  indicated. 
But  such  defect  is  fully  cured  by  the  seventh  instruction 
given  at  the  instance  of  appellant,  which  is  as  follows, 
to  wit; 

"  The  jury  are  further  instructed  that  when  the  advice  <rf 
attorney  or  counsel  is  invoked  as  a  defense,  it  must  be 
shown  that  the  counsel  or  attorney  selected  and  advised 
with,  was  a  regularly  licensed  attorney  and  counsellor, 
reputable  in  character,  and  so  considered  in  the  community 
competent  to  give  legal  advice  on  all  matters  pertaining  to 
law.  It  is  not  sufficient  as  a  defense  that  the  person  advis- 
ing the  prosecution  held  himself  out  as  an  attorney  at  law, 
and  was  believed  to  l>e  such  bv  the  party  consulting  him, 
but  it  must  be  shown  that  t^e  attorney  counsel^  and 
advised  with  was  a  regular  licensed  attorney  and  counsel- 
lor, and  of  reputable  character." 

It  seems  to  us  that  the  instructions  given  to  the  jury  are 
unnecessarily,  if  not  unreasonably,  voluminous  and  prolix. 
Twelve  were  given  at  the  instance  of  appellant,  and  twenty 
on  motion  of  appellee.  They  cover  ten  pages  of  the  printed 
abstract.  We  are  satisfied  that  there  is  no  error  in  these 
instructions  when  considered  as  a  whole,  which  would 
justify  a  reversal. 

Whether  appellee  acted  in  good  faith  and  upon  evidence 
sufficient  to  create  in  the  mind  of  a  prudent  and  reasonably 
cautious  man  a  belief  that  the  charges  upon  which  the 
attachment  was  issued  were  true,  are  questions  of  fact  for 
the  jury.  No  reason  is  indicated  by  counsel  or  is  apparent 
to  us  which  would  warrant  an  interference  with  the  verdict 
of  the  jury  upon  these  or  other  questions  of  fact. 

We  observe  no  error  which  would  justify  a  reversal  in 
this  case.     The  judgment  of  the  Superior  Court  is  affirmed. 
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1.  Practice— TT^ere  Motion  to  Instruct  Jury  to  Return  Verdict  for 
Defendant  is  Made  at  Close  of  the  Evidence,— Where  the  motion  to 
instruct  the  jury  to  retdm  a  verdict  for  the  defendant  is  made  at  the 
close  of  all  the  evidence,  the  question  to  be  determined  is,  whether  such 
evidence,  both  for  plaintiff  and  defendant,  with  all  the  inferences  which 
the  jury  might  justifiably  draw  therefrom,  is  or  is  not  sufficient  to  sup- 
port a  verdict  for  the  plaintiff,  should  one  be  returned. 

2.  Sams— Where  Case  Should  Be  Taken  from  «/ttry.— Where  the 

evidence  given  at  the  trial,  with  all  the  inferences  that  the  jury  could  , ., 

justifiably  draw  from  it,  is  so  insufficient  to  support  a  verdict  for  the  Lqq    jfo? 

plaintiff,  that  such  a  verdict,  if  returned,  must  be  set  aside,  the  court  is 

not  bound  to  submit  the  cause  to  the  jury,  but  may  direct  a  verdict  for 

the  defendant.  

3.  Words  AND  PHRA8E&—" -FricfeTioc  Tending  to  P>'ow.*'— Evidence  j^|  ^^55 
tending  to  prove,  or,  in  other  words,  evidence  tending  to  sustain  the  jq^  ,gl?| 
issues  in  behalf  of  the  plaintiff,  means  more  than  a  scintilla  of  evidence,  ~~~^ — — 
that  is,  it  means  evidence  upon  which  the  jury  could,  without  acting  jq*^  gg?^ 
unreasonably  in  the  eye  of  the  law  decide  in  favor  of  the  plaintiff  ot  the  108  «262 
party  producing  it.  ~^      255 1 

4.  T^EOUQESCE— Concurring  Negligence  of  Two  Different  Parties,— elH  ^503  J 
If  a  party  is  injured  by  the  concurring  negligence  of  two  different 

parties,  each  and  both  are  liable,  and  they  may  be  sued  jointly  or  sep- 
arately. 

5.  SamEi— Failure  to  Look  if  a  Train  is  Approaching.— While  a  fail- 
ure to  look  to  see  if  a  train  is  approaching  is  not  in  law  negligence  per 
«B,  it  is  negligence  in  fact,  if  there  are  no  conditions  or  circumstances 
which  excuse  looking. 

Action  in  Case,  for  personal  injuries.  Appeal  from  the  Circuit  Court 
of  Cook  County;  the  Hon.  Elbridob  Hanecy,  Judge,  presiding.  Heard 
in  the  Branch  Appellate  Court  at  the  March  term,  1899.  Affirmed. 
Opinion  filed  April  4,  1900. 

Charlea  Woodward,  William  H.  Martz  and  Datid  J. 
Wile,  attorneys  for  appellant. 

John  G.  Drenhan,  attorney  for  appellee;  J.  M.  Dickin- 
son, of  counsel. 

Mr.  Justice  Freeman  delivered  the  opinion  of  the  court. 
This  is  a  suit  to  recover  for  personal  injuries.     The  acci- 
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dent  occurred  in  June,  1895.  Appellant  states  that  be  had 
been  playing  football  in  the  afternoon  at  Thirty-ninth 
street  and  Princeton  avenue,  Chicago.  After  the  game  he 
went  to  a  saloon,  where  he  had  two  or  three  glasses  of 
beer,  and  took  supper  with  the  family,  remaining  until  about 
six  o'clock.  From  there  he  called  at  two  other  places,  re- 
maining at  the  last  until  about  eleven  o'clock,  in  social 
enjoyment.  lie  states  that  he  drank  no  beer  nor  any  other 
intoxicant.  He  then  took  a  street  car  going  north  to 
Archer  avenue,  where  his  attention  was  attracted  by  a  fight, 
which  he  got  oflf  the  car  to  see.  Thence  he  walked  north 
on  Joseph  street,  "  making  in  the  direction  of  home  with- 
out knowing  what  direction  "  he  was  going.  lie  was  not 
familiar  with  the  neighborhood  and  was  trying  to  make  a 
short  cut  to  Harrison  and  Van  Buren  streets.  He  crossed 
the  tracks,  and  finding  that  his  further  progress  north  was 
barred  by  the  termination  of  Joseph  street  a  short  distance 
beyond  the  crossing,  he  turned  around  and  retraced  his 
steps  almost  immediately.  Returning,  he  approached  tlic  . 
crossing  again,  this  time  from  the  north,  taking  the  side- 
walk on  the  east  side  of  Joseph  street.  He  says  he  remem- 
bers "crossing  the  railroad  tracks  both  poming  and  going:'' 
that  the  gates  there  were  not  lowered;  that  after  passing 
the  gates  he  looked  east  and  west  and  saw  freight  cars 
standing  upon  the  two  most  northerly  of  the  tracks,  seventy- 
five  to  eighty  or  ninety  feet  away  from  the  crossing. 
Coming  to  the  third  track  he  says  he  looked  to  see  if  there 
were  any  cars  approaching  thereon,  and  saw  none  upon 
either  that  or  the  fourth  track.  He  proceeded,  passing 
upon  the  west  side  of  the  watchman's  or  gateman's  tower, 
and  before  attempting  to  cross  the  fifth  track  he  again 
looked  east  to  see  if  any  train  was  coming  thereon,  but  saw 
none.  He  states  that  he  was  walking  pretty  fast  and  it 
was  late;  that  he  was  still  north  of  this  fifth  track  and  ap- 
proaching it,  when  he  was  suddenly  struck  upon  the  left 
side  of  his  head  by  the  side  of  an  engine,  attached  to  a  train 
which  came  from  the  east,  running  upon  the  said  fifth 
track.    He  states  that  he  was  relying  upon  his  eyesight 


Digitized  by 


Google 


First  District — March  Term,  1899.       257 

Boyle  V.  L  C.  R.  R,  Co. 

by  looking  to  see  if  any  trains  were  coming,  and  saw  the 
engine  just  as  it  struck  him,  when  he  had  taken  one  or  two 
steps  after  emerging  from  behind  the  watchman's  tower. 
The  night  was  warm  and  clear.  He  says  he  heard  neither 
bell  nor  whistle,  and  saw  no  watchman  or  other  persons 
there  at  the  time. 

At  the  conclusion  of  all  the  evidence,  the  court,  on  motion 
of  appellee's  counsel,  instructed  the  jury  to  find  the  defend- 
ant not  guilty,  which  was  done. 

Appellant's  counsel  contend  that  the  gates  at  the  cross- 
ing were  not  lowered  and  that  no  warning  of  any  kind  was 
given  of  the  approach  of  the  train  by  which  appellant  was 
injured. 

The  motion  to  instruct  the  jury  to  return  a  verdict  for 
the  defendant  having  been  made  at  the  close  of  all  the  evi- 
dence, the  question  to  be  determined  is,  whether  such 
evidence,  both  for  plaintiff  and  defendant,  with  all  the 
inferences  which  the  jury  might  justifiably  draw  therefrom, 
is  or  is  not  sufficient  to  support  a  verdict  for  the  plaintiff, 
should  one  be  returned.  Bjork  v.  I.  C.  R.  R.  Co.,  85  111. 
App.  269;  Foster  v.  Wadsworth-IIowland  Co.,  168  111.  514; 
Offut  V.  Columbian  Exposition,  175  111.  472;  McGregor  v. 
Reid,  178  lU.  464. 

Instructions  taking  the  case  from  the  jury  should  only 
be  given  where  the  evidence  is  wholly  insufficient,  if 
credited,  to  sustain  a  verdict  for  the  plaintiff.  Where  there 
is  evidence  tending  to  sustain  the  issues  in  behalf  of  the 
plaintiff,  the  weight  to  be  given  thereto  must  be  submitted 
to  the  jury.  L.  S.  &  M.  S.  Ry.  Co.  v.  Richards,  152  111.  59 
(72). 

But  where  the  evidence  given  at  the  trial,  with  all  the 
inferences  that  the  jury  could  justifiably  draw  from  it,  is  so 
insufficient  to  support  a  verdict  for  the  plaintiff  that  such 
a  verdict,  if  returned,  must  be  set  aside,  the  court  is  not 
bound  to  submit  the  cause  to  the  jury,  but  may  direct  a 
verdict  for  the  defendant.  Simmons  v.  Chicago  &  Tomah 
Railroad  Co.,  110  111.  340  (340). 

"  Evidence  tending   to  prove,'*  or   in  other  words,  evi- 
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dence  tending  to  sustain  the  issues  in  behalf  of  the  plaint- 
iff, "  means  more  than  a  'scintilla 'of  evidence/'  that  is,  it 
means  "evidence  upon  which  the  jury  could,  without  act- 
ing unreasonably  in  the  eye  of  the  law,  decide  in  favor  of 
the  plaintiff  or  the  party  producing  it."  Bartelott  v.  Inter- 
national Bank,  119  111.  259  (272);  Offut  V.Columbian  Expo- 
sition, supra. 

And  it  is  said  in  the  last  mentioned  case  (p.  475),  quoting 
from  Mr.  Justice  Maule : 

"Applying  the  maxim  rf^  minimis  non  cxiratlex^  when 
we  say  there  is  no  evidence  to  go  to  the  jury  we  do  not 
mean  that  there  is  literally  none,  but  that  there  is  none 
which  ou^ht  reasonably  to  satisfy  the  jury  that  the  fact 
sought  to  be  proved  is  established." 

The  assertion  "  that  no  warning  of  any  kind  was  given  of 
the  approach  of  defendant's  train,"  rests  chiefly  upon  the 
testimony  of  appellant  that  he  did  not  see  any  light  on  the 
engine,  and  it  is  urged  that  "  the  natural  and  reasonable 
inference  and  deduction  to  be  drawn  from  this  evidence 
would  be  that  no  bell  was  being  rung  on  the  locomotive, 
that  no  warning  of  any  kind  had  been  given,  that  the  head- 
light was  not  lit,  or  its  glare  obstructed  from  view  of  the 
plaintiff."  We  have  quoted  this  from  the  brief  of  appel- 
lant's counsel  because  it  shows  reliance,  not  upon  testimony 
or  other  direct  evidence,  but  upon  inference  with  reference 
to  the  bell  and  headlight.  It  is  needless  to  say  that  if  appel- 
lee is  to  be  held  guilty  of  negligence  in  these  respects,  it 
must  be  upon  evidence  tending  to  sustain  the  charge,  not 
upon  mere  inference  or  conjecture.  And  where  there  is 
evidence,  as  in  this  case,  that  the  light  was  burning  and  the 
bell  ringing  as  the  train  approached  the  crossing,  a  verdict 
for  the  plaintiff,  if  returned,  could  not  have  been  sustained 
upon  any  mere  inference  that  the  fact  must  be  otherwise 
because  plaintiff  failed  to  notice,  and  because  two  other 
witnesses  say  that  they  did  not  observe  the  train's  approach. 

There  is  evidence,  however,  in  behalf  of  appellant,  tend- 
ing to  show  that  the  crossing  gates  were  not  lowered. 
There  are,  it  api^ears,  in  all  four  tracks  of  the  C.  &  A.  Ey. 
Co.,  two  of  the  Illinois  Central,  the  appellee,  and  two  of 
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the  A.,  T.  &  S.  F.  Ry.  Co.  at  this  crossing  of  Joseph  street 
where  the  accident  occurred.  There  is  undisputed  evidence 
that  the  gates  in  question  were  erected  and  controlled  by 
the  Chicago  &  Alton  Ry.  Co.,  and  were  not  under  control  of 
appellee.  If  "  a  party  is  injured  by  the  concurring  neg- 
ligence of  two  diflferent  parties,  each  and  both  are  liable, 
and  they  may  be  sued  jointly  or  separately."  Village  of 
Carterville  v.  Cook,  129  111.  152  (156)  and  cases  cited; 
McGregor  v.  Reid,  178  111.  464  (470). 

But  it  must  clearly  appear  that  there  was  negligence 
causing,  or  at  least  contributing  to  the  injury  on  the  part  of 
appellee  or  its  agents  before  the  latter  can  be  held  liable. 
It  has  been  said  that  a  "railway  is  not  liable  for  negligent 
acts  of  those  who  are  not  its  agents."  Patterson  on  Ry. 
Accident  Law,  Sec.  129. 

Unless  there  was  some  negligence  on  the  part  of  appellee 
it  can  not  be  held  liable  for  negligence  of  a  third  party  not 
its  agent  or  employe.  The  charge  in  the  declaration  is  that 
the  appellee  "  was  in  possession  of,  using  and  controlling 
certain  gates,"  which  it  was  its  duty  to  lower  as  the  train 
approached.  But  the  averment  is  not  supported  by  any 
evidence,  and  is  disproved  by  undisputed  testimony. 

The  same  is  true  as  to  the  averment  of  negligence  in  per- 
mitting cars  to  stand  upon  side  tracks  near  the  crossing. 
There  is  no  dispute  that  the  cars  so  standing  were  on  the 
tracks  of  the  C.  &  A.  Ry.  Co.,  and  not  upon  the  tracks  of 
appellee.  We  need  not,  therefore,  consider  the  question 
whether  there  was  negligence  in  allowing  them  to  be  there, 
or  not.  If  there  was,  which  we  do  not  intimate,  it  was  not 
the  negligence  of  appellee. 

It  appears  from  appellant's  testimony  that  he  was  not 
on  the  track  itself  when  he  was  struck  by  the  engine,  but 
on  the  side  of  the  track  and  approaching  it.  He  appears  to 
have  reached  the  track  at  the  instant  when  the  engine  was 
passing  the  point  of  intersection  of  his  course  with  that  of  the 
train.  He  was  hit  only  upon  the  head  and  not  by  the  front 
of  the  engine,  according  to  his  own  statement,  but  by  its 
side.    In  other  words,  he  thrust  his  head  blindly  against  a 
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passing  engine.  It  appears  that  there  was  nothing  to  ob- 
struct his  view  of  the  approaching  train  except  the  watch- 
man's tower,  from  behind  which  he  emerged  a  few  seconds 
before  he  struck  the  engine.  The  tower  was  a  small  struct- 
ure, which  he  must  have  passed  in  two  or  three  steps,  and 
before  reaching  it  his  view  of  the  approaching  train,  going 
only  at  the  rate  of  from  twelve  to  fourteen  miles  an  hour, 
was  unobstructed.  It  is  evident  that  appellant  did  not  take 
the  precaution  to  look.  It  was  near  midnight,  a  warm  sum- 
mer evening.  He  had  been  engaged  in  vigorous  exercise 
and  amusement  during  the  afternoon  and  evening.  Whether 
he  was  drowsy,  or  failed  to  exercise  due  caution,  because  of 
physical  fatigue,  does  not  appear.  But  that  he  did  fail  to 
use  ordinary  care  for  his  own  safety,  seems  to  admit  of  no 
question.  In  I.  C.  R.  R.  Co.  v.  Batson,  81  111.  App.  142, 
after  a  review  of  authorities  in  this  State,  the  court  says  : 

"  These  authorities,  and  manv  others  that  might  be  cited, 
warrant  the  statement  that  while  a  failure  to  look  if  a  train 
is  approaching  is  not  in  law  neglij^ence  per  se,  it  is  neg- 
ligence in  fact,  if  there  are  no  conditions  or  circumstances 
wnich  excuse  looking.  And  a  jury,  without  evidence  of 
conditions  or  circumstances  which  excuse  looking,  when 
looking  would  disclose  the  danger,  is  not  warranted  in  find- 
ing that  such  failure  to  look  is  not  negligence." 

We  find  no  error  in  the  action  of  the  Circuit  Court  in 
directing  a  verdict  for  the  appellee.  Had  the  case  been 
submitted  to  the  jury  and  any  other  verdict^ returned,  the 
court  could  not  legally  have  permitted  it  to  stand.  Bjork 
V.  I.  C.  R.  R.  Co.,  86  111.  App.  269. 

Appellant  was  seriously  injured,  but  we  find  no  ground 
for  holding  appellee  responsible  therefor.  The  judgment 
of  the  Circuit  Court  must  be  affirmed. 
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A.  Bryan  and  W.  E.  Hale,  Partners  as  A.  Bryan  &  Co.,  t.  i^^Q   *^^i 
S.  Warren  Lamson,  L.  J.  Lamson  and  Sidney  8.  Bate, 
Partners  as  Lamson  Bros.  &  Co. 

1.  GAMBLma  CoTXTJtAcrrf^— When  the  Question  of  Illegality  Can  Not 
Be'BaisedL — If  the  party  who  might  set  up  the  illegality  of  a  contruct 
waives  it  and  pays  the  money,  he  can  not  afterward  reclaim  it.  And  if 
the  money  is  paid  to  a  third  person  for  the  other  party  such  third  person 
can  not  set  up  the  illegality  of  the  contract  on  which  the  payment  has 
been  made  and  withhold  it  for  himself. 

2.  Pbactioe— 5u&iiit7h'itg  Special  Questions  to  the  Jury.— In  all 
cases  in  which  the  jury  render  a  general  verdict,  they  may  be  required 
by  the  court,  and  must  be  so  required  on  request  of  either  party  to  the 
action,  to  find  specially  upon  material  questions  of  fact,  to  be  stated  to 
them  in  writing,  and  which  questions  must  be  submitted  by  the  party 
sufrgesting  them  to  the  adverse  party  before  the  commencement  of  the 
argument  to  the  jury. 

8.  SilMR— Submitting  Special  Questions  to  Counsel. — The  statute 
does  not  require  the  court  to  submit  to  counsel  special  questions  which 
it  may  see  fit.  upon  its  own  motion,  to  present  to  the  jury.  The  court  has 
the  same  right,  of  its  own  motion,  to  submit  to  a  jury  special  proposi- 
tions, as  to  give  instructions. 

Assam psit.— Error  to  the  Circuit  Court  of  Cook  County;  the  Hon. 
Georob  W.  Brown,  Judge,  presiding.  Heard  in  the  Branch  Appel- 
late Court  at  the  March  term,  1899.  Affirmed.  Opinion  filed  April  4, 
1900. 

Alden,  Latham  &  Youno  and  Wilbee,  Eldbidge  & 
Alden,  attorneys  for  plaintiffs  in  error. 

D.  M.  KiRTON,  attorney  for  defendants  in  error. 

Mr.  Pkesidino  Justice  Hoeton  delivered  the  opinion  of 
the  court. 

This  is  an  action  in  assumpsit  wherein  defendants  in  error 
recovered  a  judgment  against  plaintiffs  in  error  in  the 
court  below.  The  declaration  consists  of  the  common 
counts.  The  pleas  are  the  general  issue;  a  verified  plea  deny- 
ing joint  liability  and  two  pleas  averring  that  the  cause 
of  action,  if  any,  was  based  upon  promises  made  by  defend- 
ants (plaintiffs  in  error)  to  plaintiffs  (defendants  in  error) 
to  repay  to  plaintiffs  money  lost  in  gambling  transactions 
on  the  Board  of  Trade  in  Chicago. 
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The  plaintiffs  in  error  were  conducting  a  bank  under  the 
firm  name  of  A.  Bryan  &  Co.  at  Watertown,  Tenn.  De- 
fendants in  error  were  engaged  in  the  commission  business 
in  Chicago.  Plaintiff  in  error  W.  E.  Hale  was  cashier  of 
said  bank.  An  attachment  was  issued  and  garnishees  were 
served.  Plaintiffs  in  error  made  an  assignment  and  their 
assignees  filed  an  interplea.  But  there  is  no  question  pre- 
sented to  this  court  relating  to  the  garnishees  or  the 
assignees. 

It  is  contended  on  the  part  of  defendants  in  error  that 
the  transactions  in  question  on  the  Chicago  Board  of  Trade 
were  made  by  them  for  one  B.  C.  Hale,  and  not  for  plaint- 
iffs in  error,  or  either  of  them.  On  behalf  of  plaintiffs  in 
error  it  is  contended  that  such  transactions,  although  nomi- 
nally for  said  B.  C.  Hale,  were  in  fact  for  plaintiff  in  error 
W.  E.  Hale,  and  that  he  had  no  authority  to  thus  contract 
and  create  a  liability  on  the  part  of  said  banking  firm. 

In  so  far  as  the  evidence  tends  to  sustain  the  contention 
on  the  part  of  plaintiffs  in  error  it  conflicts  with  the  evi- 
dence tending  to  sustain  the  contention  of  defendants  in 
error.  This  question  of  fact  was  submitted  to  the  jury 
for  a  special  finding,  and  the  jury  found  that  said  transac-  • 
tions  were  with  B.  C.  Hale  and  not  with  "W.  E.  Hale.  And 
this  special  finding  is  in  accord  with  the  general  verdict. 
The  finding  and  verdict  are  not  against  the  weight  of  evi- 
dence so  as  to  justify  this  court  in  reversing  the  judgment. 
Indeed,  we  think  they  are  fully  supported  by  the  evidence. 

It  is  also  contended  on  the  part  of  plaintiffs  in  error,  that 
said  dealings  on  the  Board  of  Trade  were  not  "  ho7ia  fide 
transactions  for  the  purpose  of  sale  and  actual  receipt  and 
delivery  of  the  commodities  in  question,"  and  that  there- 
fore there  could  be  no  recovery  in  this  case.  This  question 
was  also  presented  to  the  jury  for  a  special  finding,  and 
such  finding  was  that  they  were  bona  fide  transactions 
for  the  purpose  aforesaid.  This  special  finding  is  also  in 
accord  with  the  general  verdict.  We  see  no  sufficient 
reason  as  to  this  contention  to  justify  this  court  in  interfering 
with  said  finding  and  verdict.  The  special  finding,  and  gen- 
eral verdict  by  the  jury  that  the  transactions  in  question 
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were  for  said  B.  C.  Hale  and  not  for  said  W.  E.  Hale,  and 
that  they  were  not  garablinj]^  deals  on  the  Board  of  Trade, 
are  supported  by  the  evidence  and  settle  in  favor  of  defend- 
ants in  error  the  questions  of  fact  presented  by  said  spe- 
cial pleas. 

The  question  then  arises,  why  should  plaintiffs  in  error  be 
deld  to  be  liable  for  the  amount  due  to  defendants  in  error 
on  account  of  said  transactions  ? 

On  the  part  of  defendants  in  error  it  is  contended  that  it 
was  arranged  and  agreed  by  and  between  B.  C.  Hale  and 
plaintiffs  in  error  and  defendants  in  error  that  B.  C.  Hale 
should  deposit  the  money  necessary  to  carry  on  said  trans- 
actions with  appellants  in  their  bank  to  the  credit  of  defend- 
ants in  error.  From  time  to  time  defendants  in  error  received 
letters  from  plaintiffs  in  error  in  their  firm  name  of  A. 
Bryan  &  Co.,  stating  in  substance  that  B.  C.  Halo  had 
deposited  in  the  bank  of  plaintiffs  in  error  certain  specified 
sums  which  were  placed  to  the  credit  of  defendants  in  error 
in  said  bank.  A  part  of  the  amount  reported  in  said  letters 
to  have  been  thus  deposited  and  credited  was  sent  by  plaint- 
iffs in  error  to  defendants  in  error,  and  the  verdict  and 
judgment  are  for  the  balance,  and  there  was  due  to  defend- 
ants in  error  from  B.  C.  Hale  an  amount  fully  equal  to  such 
balance. 

Plaintiffs  in  error  contend  that  said  transactions  were  by 
and  for  W.  E.  Hale  in  the  name  of  B.  C.  Hale  and  that  they 
were  under  the  statute  of  Illinois,  gambling  transactions, 
upon  which  no  recovery  can  be  had.  These  contentions  are 
disposed  of  by  the  special  findings  and  general  verdict  by 
the  jury  as  we  have  stated  above. 

It  is  also  contended  by  plaintiffs  in  error  that  said  Bryan 
had  no  knowledge  of  said  transactions  or  of  said  agreement 
or  of  said  letters;  that  they  all  pertained  to .  W.  E.  Hale  per- 
sonally, and  not  to  said  banking  firm,  and  that  therefore 
plaintiffs  in  error  are  not  liable  to  defendants  in  error.  As 
before  stated,  the  findings  and  verdict  by  the  jury  settle  the 
question  as  between  the  parties  to  this  suit,  that  the  trans- 
actions in  question  were  not  those  of  W.  E.  Hale  individually. 
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If  B.  C.  Hale  had  in  fact  deposited  the  money  with 
plaintiffs  in  error,  and  the  same  had  been  credited  to  defend- 
ants in  error,  as  stated  in  said  letters,  there  could  be  no 
reasonable  contention  on  the  part  of  plaintiffs  in  error  that 
they  were  not  liable  therefor  to  defendants  in  error.  In 
that  case  it  could  not  be  said  that  the  letters  to  defendants 
in  error  were  not  within  the  scope  of  the  powers  and  duties 
of  W.  E.  Hale  as  cashier  of  said  bank  and  a  partner  in  said 
firm.  Under  the  facts  and  circumstances  of  this  case 
plaintiff  in  error  Bryan  is  estopped  from  denying  the 
correctness  of  said  letters  to  the  same  extent  that  he  would 
be  if  money  has  been  in  fact  deposited  and  credited  as 
therein  stated.  Said  letters  were  properly  admitted  in  evi- 
dence. 

It  is  argued  by  counsel  for  plaintiffs  in  error  that  the  trial 
court  erred  in  the  giving  and  refusing  of  certain  instructions. 
The  instructions  complained  of  are  upon  the  question  of  the 
right  of  plaintiffs  in  error  to  resist  the  claim  of  defendants 
in  error  upon  the  theory  that  the  transactions  in  question 
are  gambling  contracts  under  the  statute  of  Illinois.  There 
was  no  error  in  that  respect.  B.  C.  Hale  is  not  a  party 
to  this  suit,  and  does  not  complain  that  the  transactions 
were  illegal  although  called  by  plaintiffs  in  error  as  a  wit- 
ness. The  plaintiffs  in  error  are  not  in  a  position  to  set  up 
the  illegality  of  the  transactions.  (McBlair  v.  Gibbes,  17 
How  (U.S.)  232, 236). 

Counsel  for  plaintiffs  in  error  also  urge  that  the  trial  court 
erred  in  submitting  special  questions  to  the  jury  without 
first  submitting  them  to  the  respective  counsel  in  the  case 
before  the  commencement  of  the  arguments  to  the  jury. 

The  statute  provides  in  regard  to  submitting  questions  to 
the  jury  as  follows  (Hurd's  Stat,  of  1899,  Ch.  110,  Sec.  58a), 
viz.: 

"  In  any  case  in  which  they  (the  jury)  render  a  general  ver- 
dict, they  may  be  required  W  the  court,  and  must  be  so  re- 
quired on  request  of  any  party  to  the  action,  to  find  specially 
upon  material  question  or  questions  of  fact,  which  snail  be 
stated  to  them  in  writing,  which  questions  of  fact  shall  be 
submitted  by  the  party  requesting  the  same  to  the  adverse 
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party  before  the  commencement  of  the  argument  of  the 
jury*" 

This  statute  does  not  require  the  court  to  submit  to  coun- 
sel special  questions  which  the  court  may  see  fit,  upon  its 
own  motion,  to  present  to  the  jury.  The  trial  court  is  not 
bound  to  do  so. 

It  appears  in  the  case  of  Norton  v.  Volzke,  158  III.  402, 
that  the  trial  court  of  its  own  motion  submitted  to  the  jury 
two  propositions  for  special  findings.  Whether  said  prop- 
ositions Avere  submitted  to  counsel  by  the  court  does  not 
specifically  appear.  In  speaking  of  them  the  court  says 
(p.  410): 

"  There  was  no  error  in  the  court  submitting  them  to  the 
jury  on  its  own  motion.  The  court  has  the  same  right,  of 
its  own  motion,  to  submit  to  a  jury  special  propositions  on 
which  to  find,  as  to  give  instructions." 

We  see  no  error  which  w^ould  justify  a  reversal  in  this 
case.    The  judgiHent  of  the  Superior  Court  is  aflirmed. 


'  88    »» 
rl87i8fM 


Augustas  N.Eddy  and  Arthur  J.  Caton,  Ex'rs^  etc.^  ads. 
The  People^  for  the  use  of,  etc. 

1.  Rembdies— Mecfion  of— Not  Duty  of  Plaintiff  to  Choose  One 
Remedy  to  the  Exclusion  of  Others.— It  is  not  the  duty  of  a  plaintiff  to 
choose  one  remedy  to  the  exclusion  of  another,  and  in  this  case  he  is  not 
barred  from  his  remedy  against  sureties  of  a  deceased  executor,  because 
he  voluntarily  relinquished  the  right  to  litigate  for  interest  on  the 
amounts  due. 

.  Debt,  on  executor's  bond.  Appeal  from  tlie  Superior  Court  of  Cook 
County;  the  Hon.  John  Barton  Payne,  Judge,  presiding.  Heard  in 
the  Branch  Appellate  Court  at  the  March  term,  1899.  Affirmed.  Opinion 
filed  AprU  4,  1900. 

Williams,  Holt  &  Wheeler,  attorneys  for  appellants. 
Thornton  ifc  Chancellor,  attorneys  for  appellee. 
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Mr,  Justice  Shepard  delivered  the  opinion  of  the  court. 

The  appellant's  testator,  Franklin  F.  Spencer,  deceased, 
was  surety  for  one  Edwin  Bean  upon  his  bond  as  executor 
of  the  last  will  of  John  H.  Hooper,  deceased.  Bean  died, 
and  administration  upon  his  estate  was  granted.  There- 
upon, a  claim  against  Bean's  estate  was  presented  by  the 
Hooper  estate  for  funds  that  had  not  been  accounted  for  by 
Bean,  as  executor  of  the  Hooper  estate,  and  allowed  by  tlie 
Probate  Court,  as  of  the  sixth  class,  for  $5,944.57.  Various 
other  claims  were  presented  and  allowed  against  Bean's 
estate,  as  of  the  seventh  class. 

Shortly  after  the  claim  in  favor  of  the  Hooper  estate  was 
allowed,  as  above,  this  suit  against  the  appellants  as  exec- 
utors of  the  will  of  Spencer,  the  surety  upon  Bean's  bond  as 
executor,  was  begun  upon  said  bond,  and  due  service  was 
had.  In  such  suit  the  damages  claimed  were  identical 
with  the  claim  allowed  by  the  Probate  Court  against  the 
Bean  estate.  Owing,  however,  to  litigation  between  the 
Bean  estate  and  the  owners  of  the  seventh  class  claims, 
respecting  the  order  of  their  priority,  thus  preventing  a  set- 
tlement and  distribution  of  the  Bean  estate,  this  suit  was 
not  pressed,  though  it  was  for  a  long  time  at  issue. 

At  last,  after  a  delay  of  about  six  years  from  the  allow- 
ance of  the  Hooper  estate  claim  against  the  Bean  estate,  a 
distribution  of  the  Bean  estate  was  agreed  to  by  all  parties 
interested  in  the  Probate  Court,  and  made. 

At  that  time  the  Bean  estate  had  money  enough  to  pay 
the  preferred  claim  of  the  Hooper  estate,  and  $3,850.40  in 
addition,  to  the  seventh  class  claimants.  Such  additional 
amount  was  not,  however,  enough  to  pay  the  seventh  class 
claims  in  full,  and  it  would  have  been  still  further  dimin- 
ished if  the  accrued  interest  on  the  Hooper  estate  claim  had 
been  preferred,  as  was  the  principal  of  it.  The  insistanco 
in  the  Probate  Court  by  appellee  in  behalf  of  the  Hooper 
estate  was,  for  a  time,  that  the  interest  accrued  upon  that 
claim  should  be  preferred  and  paid  as  of  the  sixth  class, 
along  with  the  principal  of  it,  but  this  position  was  con- 
tended against,  and  appellee,  through  his  counsel,  tiiially 
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receded,  and  consented  to  a  distribution  of  the  Bean  estate, 
by  which  the  principal,  alone,  of  the  Hooper  estate  claim 
was  paid,  and  the  remaining  $3,850.46,  was  divided  among 
the  seventh  class  claims. 

After  such  distribution  of  the  Bean  estate  was  made,  this 
case  was  pressed,  and  subsequently  came  to  trial  before  the 
Superior  Court,  without  a  jury,  with  the  result  that  judg- 
ment was  rendered  against  appellants  for  $1,474.20,  payable 
in  due  course  of  administration.  Such  amount  appears  to 
be  conceded  to  be  the  amount  of  interest  upon  the  claim  of 
$5,942.57  allowed  as  of  the  sixth  class,  less  a  dividend  which 
would  have  come  to  appellee  if  he  had  participated  in  the 
$3,850.46  that  was  divided  among  the  seventh  class  credit- 
ors, as  he  might  have  done.  It  is  a  fact  that  he  did  not 
participate,  or  seek  to  do  so,  in  the  distribution  of  that  sum, 
but  chose  to  proceed  in  this  suit,  where  he,  as  stated,  pre- 
vailed. 

It  is  said  in  appellants'  brief,  and  to  make  it  plain  we 
quote: 

"  The  trial  judge  took  the  view  that  the  interest  on  the 
sixth  class  constituted  merely  the  principal  of  a  seventh 
class  claim,  and  that  the  Hooper  estate  had  a  right  to  col- 
lect from  the  Bean  estate,  as  of  the  sixth  class  only,  the 
principal  of  the  sixth  class  claim.  The  assets- of  the  Bean 
estate  failing  to  suffice  for  seventh  class  claims,  he  consid- 
ered the  sureties  on  the  bond  liable  for  the  deficiency  in 
interest.  The  total  interest  amounted  to  about  $1,600. 
Three  thousand  eight  hundred  and  fifty  dollars  and  forty- 
six  cents  distributed  among  the  seventh  class  claimants 
would  have  paid  about  ten  per  cent,  or  about  $160,  if  the 
Hooper  estate  had  insisted  upon  participating  as  one  of  the 
seventh  class  claimants.  He  determined,  tnerefore,  that 
the  amount  which  the  Hooper  estate  might  have  realized 
by  participating  as  of  the  seventh  class,  should  be  deducted 
from  the  total  interest,  and  judgment  for  the  difference 
only,  $1,474.20,  entered  against  the  defendants,  as  executors 
of  the  will  of  Spencer." 

There  does  not  appear  to  be  any  dispute  as  to  such  being 
the  view  or  theory  of  the  trial  judge. 

Alleged  error,  however,  in  respect  of  such  holding,  that 
interest  upon  an  allowed  preferred  claim  in  the  Probate 

Digitized  by  V^OO^l^ 


263  Appellate  Coubts  op  Illinois. 

Vol.  88.]  Eddy  ads.  The  People. 

Court  is  not  entitled  to  preference  equally  with  the  prin- 
cipal, furnishes  the  chief  ground  of  contention  by  the 
appellants  upon  this  appeal. 

We  do  not,  however,  regard  it  as  very  material  to  inquire 
whether  the  interest  accrued  upon  the  claim  should,  or  not, 
have  been  paid  as  of  the  preferred  or  sixth  class,  along  with 
the  principal  of  the  claim. 

It  should  not  be  overlooked  that  the  suit  at  bar  was  begun 
and  service  upon  appellants  had,  long  before — five  or  six 
years  before — the  agreement  for  distribution  of  the  Bean 
estate  was  made.  Such  suit  constituted  a  continuous 
demand  upon  the  appellants,  as  sureties  upon  Bean's  bond, 
for  the  whole  claim  as  allowed  in  the  Probate  Court,  from 
which  demand  appellants  might,  at  any  time,  have  relieved 
themselves  by  paying  the  claim,  and  thereby  have  become 
entitled  to  subrogation  to  all  of  appellee's  rights  against 
Bean's  estate. 

By  beginning  such  suit,  and  obtaining  jurisdiction  over 
appellants  by  service  of  process,  appellee  apprised  appel- 
lants of  what  was  claimed  against  them,  and  the  pendency 
of  the  suit  constituted  a  continuous  demand  upon  them  for 
such  claim.  But  it  did  not  deprive  appellee  of  the  right  to 
pursue  such  other  remedies  as  were  open  to  him  against  the 
estate  of  Bean.  He  could  not  have  two  satisfactions  of  his 
claim,  but  he  had  the  right  to  pursue  both  remedies.  The 
course  he  chose  was  to  procure  satisfaction  out  of  the  Bean 
estate  to  the  extent  of  the  principal  of  the  claim  that  was 
allowed  by  the  Probate  Court,  and,  encountering  difficulties 
in  obtaining  the  interest  that  accrued  on  such  claim,  he 
turned  to  the  appellants  to  recover  that.  His  suit  was  from 
the  first  as  much  a  demand  for  that  interest  as  it  was  for 
the  principal.  Such  suit  was  long  at  issue,  and  appellants 
had  the  same  right  to  move  it  to  trial  as  appellee  had,  and 
we  see  no  special  force  in  the  argument  of  appellants,  that 
because  the  suit  was  not  pressed  to  judgment,  and  a  judg- 
ment against  them  collected,  they  lost  some  right  to  collect 
from  the  Bean  estate  that  which  appellee  might  have  col- 
lected if  he  had  continued  to  liticate  in  the  Probate  Court. 


Digitized  by 


^oo^le 


First  District— March  Term,  1899.       269 

Eddy  ada.  The  People. 

It  was  not  the  duty  of  appellee  to  choose  one  remedy  to  the 
exclusion  of  the  other.  It  would  have  been  easy  for  appel- 
lants to  have  put  themselves  in  a  position  to  litigate  with 
the  seventh  class  creditors  over  the  interest  question,  if 
they  had  chosen  to  do  so,  but  we  see  no  reason  why  appel- 
lee was  bound  to  litigate  that  question. 

His  voluntary  relinquishment  of  a  right  to  litigate  such 
question  can  not,  in  any  legal  sense,  have  barred  his  rem- 
edy against  appellants.  They  may  not  be  discharged  as 
sureties,  for  his  failure  to  exercise  to  its  fullest  limit  all  other 
remedies  open  to  him.  Unless  appellee  neglected  some 
legal  duty  against  the  estate  of  Bean,  in  respect  of  the 
questions  involved,  they,  as  sureties  of  Bean,  may  not  com- 
plain, and  we  have  already  seen  that  appellee  did  not  neglect 
any  duty  in  such  regard.  Appellants'  failure  to  do  what 
was  necessary  to  entitle  them  to  become  subrogated  to 
appellee's  rights,  is  not  a  reason  for  adjudging  appellee  to 
be  at  fault. 

True,  he  consented  to  a  distribution  of  the  Bean  estate 
and  thereby  collected  the  principal,  but  that  amounted  to 
no  more  than  a  relinquishment  of  his  right  to  litigate  fur- 
ther in  the  Probate  Court,  and  a  determination  to  take  the 
other  course  open  to  him,  and  press  his  suit  against  appel- 
lants to  judgment  for  the  interest  remaining  due. 

If  he  had  also  agreed  at  that  time  to  entirely  waive  his 
claim  for  interest,  as  the  plea  of  appellants  avers  he  did, 
quite  another  question  would  be  before  us.  The  averment 
of  appellants'  plea  in  that  respect  is  the  only  one  of  fact 
that  appellee's  replication  denied. 

Evidence  upon  such  issue  of  fact  was  heard  pro  and  con^ 
but  from  a  thorough  consideration  of  such  evidence  we  dis- 
cover no  occasion  to  disturb  the  finding  of  the  Superior 
Court  in  respect  thereof,  which,  by  necessary  intendment, 
it  must  have  arrived  at. 

The  action  of  the  trial  court  upon  the  propositions  of 
law  that  were  submitted,  was  correct,  and  there  being  no 
substantial  error  in  the  record,  the  judgment  of  the  Superior 
Court  is  affirmed. 
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James  O'Leary  y.  The  People,  etc. 

1.  Gambling— PW>o/  Necessary  Under  Sec,  lS7e,  Ch.  S8,  R,  5.— The 
statute  entitled  "  An  act  to  prohibit  book-making  and  pool-selling,"  in 
force  from  July  1,  1887  (Sec.  137  e,  Ch.  38,  entitled  "  Criminal  Ck)de," 
Kurd's  Rev.  Stat.,  Ed.  of  1899),  specifically  seta  forth  acts  which  constitute 
book-making  and  pool-selling,  and  prohibits  and  makes  punishable  the 
doing  of  them,  and  there  is  no  occasion  for  proving  anything  more  than 
the  doing  of  the  acts  specified  in  the  statute. 

2.  Punctuation — Effect  of  Errors  in. — An  error  in  punctuation 
should  not  be  allowed  to  prevail  over  the  true  meaning  of  a  sentence  or 
paragraph. 

Indictment,  for  keeping  a  gaming  house.  Error  to  the  Criminal 
Court  of  Cook  County;  the  Hon.  Joseph  E.  Gary,  Judge,  presiding. 
Heard  in  the  Branch  Ap])ellate  Court  at  the  March  term,  1899.  Affirmed. 
Opinion  filed  April  4,  1900. 

Edward  H.  Morris,  attorney  for  plaintifif  in  error. 

C.  S.  Deneen,  State's  Attorney,  and  A.  0.  Barnes,  Assist- 
ant State's  Attorney,  for  the  defendant  in  error. 

Mr.  Justice  Shepard  delivered  the  opinion  of  the  court. 

Plaintiff  in  error  was  convicted  of  the  oflFense  of  keeping 
a  common  gaming  house,  and  fined  $250.  The  trial  was 
had  before  the  court,  without  a  jury,  under  the  second 
count  of  the  indictment  and  upon  stipulated  facts — no  wit- 
nesses being  heard. 

Omitting  the  purely  formal  parts  of  the  second  count,  it 
charged  that  plaintifif  in  error  unlawfully  kept  '*  a  common 
gaming  house  in  a  certain  building  by  him  then  and  there 
used  and  occupied,  the  said  building  being  situated  at  and 
known  as  Harlem  Jockey  Club  in  the  town  of  Proviso,  in 
said  county  of  Cook;  and  in  said  gaming  house,  in  said 
building,  so  used  and  occupied  by  the  said  James  O'Leary, 
did  permit  certain  persons,  whose  names  are  to  the  said 
grand  jury  unknown,  to  frequent  and  to  come  together  to 
play  for  money  at  the  game  of  selling  pools  and  the  game  of 


Digitized  by 


Google 


First  District — March  Term,  1899.       271 

0*Leary  v.  The  People. 

book-making,  and  did  then  and  there  keep,  and  suffer  to  be 
kept,  certain  tables  and  other  apparatus,  for  the  purpose  of 
playing  for  money  at  the  game  of  selling  pools  and  the 
game  of  book-making,  contrary  to  the  statute." 

The  entire  stipulation  of  facts — there  was  no  other  evi- 
dence— vvas  as  follows : 

'*  It  is  hereby  stipulated  and  agreed  between  the  parties 
to  the  above  entitled  cause,  the  defendant  herein  having 
waived  the  right  of  trial  by  jury  and  submitted  his  case  for 
trial  before  the  court,  that  the  defendant,  James  O'Leary, 
on  the  29th  day  of  July,  A.  D.  1898,  in  a  certain  building 
then  and  there  situated  on  a  certain  race  track  (said  track 
being  a  large  lot  or  piece  of  ground  inclosed  by  a  fence 
upon  which  were  a  number  of  buildings  and  sheds  and  a 
race  course),  then  known  as  the  Harlem  Jockey  Club,  which 
said  buildinff  was  then  and  there  situated  in  the  town  of 
Proviso,  in  the  county  of  Cook  and  State  of  Illinois,  did  sell 
certain  tickets  and  make  books  upon  the  result  of  horse 
races  then  being  run  on  said  Harlem  Jockey  Club  race  track, 
and  did  receive  and  accept  from  one  Charles  Wood  the  sum 
of  two  dollars,  and  from  various  other  persons  divers  sums 
of  money  as  wagers  upon  the  result  oi  such  horse  races; 
that  upon  said  race  track  was  a  long  shed  known  as  a  bet- 
ting ring,  and  that  such  shed  contained  many  booths,  and  the 
defendant,  James  O'Leary,  occupied  one  of  such  booths  and 
accepted  wagers  as  aforesaid;  that  such  wagers  were  con- 
ducted as  follows,  to  wit:  The  person  making  a  bet  that  a 
certain  horse  would  win,  handed  to  the  defendant  a  sum  of 
money  watered  by  him  upon  such  horse,  and  the  defendant 
delivered  back  to  such  person  a  ticket  bearing  a  certain 
number,  and  then  the  defendant  called  off  to  a  clerk  in  said 
booth  such  number,  the  name  of  the  horse  and  the  amount 
so  wagered,  and  the  amount  or  odds  placed  against  it  by 
defendant;  that  thereupon  such  clerk  registered  or  wrote 
down  on  a  sheet  of  paper  the  information  so  given  and  at 
the  close  of  the  race,  when  the  horse  so  wagered  on,  won 
the  race,  defendant  paid  to  the  party  so  wagering  with  him 
the  amount  of  money  such  party  had  placed  with  defendant, 
together  with  the  amount  or  odds  staked  by  defendant 
against  it,  and  when  the  horse  did  not  win,  the  defendant 
kept  all  the  money." 

It  will  be  observed  that  the  offense  charged  was  the  keep- 
ing of  a  gambling  house  in  a  certain  building, "  the  said  build- 
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ing  being  situate  at  and  known  as  Harlem  Jockey  Club 
in  the  town  of  Proviso,"  etc. 

Plaintiff  in  error  concedes,  in  argument,  that  under  a  gen- 
eral count  charging  the  keeping  of  a  gaming  house,  evidence 
would  be  admissible  showing  the  keeping  of  such  a  house 
anywhere  in  the  county,  but  contends  that  if  the  count 
specifies  the  building  in  which  the  gaming  house  is  kept, 
the  charge  as  laid  must  be  proved,  and  we  agree  to  the  cor- 
rectness of  his  proposition,  as  a  general  one. 

The  stipulated  facts  take  the  place  of  witnesses,  and 
must  be  read  as  if  testified  to  and  not  contradicted.  What, 
then,  is  the  reasonable  construction  or  meaning  of  the  lan- 
guage employed  in  the  stipulation,  viz.: 

'•  In  a  certain  buildin;^  then  and  there  situated  on  a  cer- 
tain race  track  (describing  the  track)  then  known  as  the 
Harlem  Jockey  Club,  which  said  building  was  then  and 
there  situated  in  the  town  of  Proviso,"  etc. 

All  that  is  said  about  the  race  track,  and  the  location  of 
the  building  with  reference  to  it,  is  purely  parenthetical, 
and  the  misplacing  of  the  parenthesis  or  brackets  is  no 
more  eflfectual  to  alter  the  true  meaning  of  the  sentence 
than  would  be  the  misplacing  or  omission  of  commas  or 
dashes  which  are  frequently  employed  for  the  same  purpose 
as  brackets.     (Century  Dictionary — Parenthesis). 

An  error  in  punctuation  should  not  be  allowed  to  pre- 
vail over  the  true  meaning  of  a  sentence  or  paragraph. 

We  regard  the  proof  as  sustaining  the  allegation. 

The  next  point  made  is,  that  because  the  indictment 
charged  that  plaintiff  in  error  kept  a  gaming  house  for  the 
purpose  of  permitting  persons  "  to  frequent  and  to  come 
together  to  play  for  money  at  the  game  of  selling  pools 
and  the  game  of  book-making,"  proof  of  what  constitutes 
such  games  was  required. 

The  statute  entitled  "  An  act  to  prohibit  book-making 
and  pool-selling,"  in  force  from  July  1,  1887  (Sec.  137 e, 
Ch.  38,  entitled  "  Criminal  Code,"  Hurd's  Rev.  Stat.,  Ed.  of 
1899),  specifically  sets  forth  acts  which  constitute  book- 
making  and  pool-selling,  and  prohibits  and  makes  punishable 
the  doing  of  them,  and  the  stipulated  facts  show,  clearly, 
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the  doing  by  plaintiff  in  error  of  such  prohibited  acts.    We 
see  no  occasion  to  prove  anything  more  than  the  doing  of 
the  acts  specified  in  the  statute. 
The  judgment  of  the  Criminal  Court  is  aflBrmed. 


Charles  Schledinger  and  Ellas  B.  Schlesinger  y.  The 
West  Shore  B.  B.  Co.^  Grand  Trunk  B.  B.  Co.  and 
Wabash  B.  B.  Co. 

1.  CoBDCON  Carriers  —  Gk>ods  Shipped  to  One  Person  in  Care  of 
Another.— Goods  shipped  to  one  person,  as  consignee,  in  care  of  another, 
are  to  be  delivered  to  the  consignee,  and  in  case  he  can  not  be  found, 
then  to  the  one  in  whose  care  they  are  shipped. 

2,  Same— Ddirery  of  Chods  to,  Constitutes  Receipt  by  Purchaser, — 
Delivery  of  goods  to  a  common  carrier  for  conveyance  to  the  purchaser 
or  to  a  place  designated  by  him,  constitutes  an  actual  receipt  by  the 
purchaser. 

8.  Stoppaoe  in  Transitu— itemedy  of  Consignor  after  Delivery  of 
Goods  to  the  Carrier. — ^By  the  consignment  and  delivery  of  the  goods 
to  the  carrier  to  be  conveyed  to  the  consignee,  without  condition  or 
qualification,  the  property  in  the  goods  becomes  vested  in  the  assignee, 
and  can  be  affected,  so  far  as  the  consignor  is  concerned,  only  by  the 
rii^ht  of  stoppage  in  transitu. 

Assumpsit.— Common  counts.  Appeal  from  the  Superior  Court  of 
Cook  County;  the  Hon.  John  Barton  Payne,  Judge,  presiding.  Heard 
in  the  Branch  Appellate  Court  at  the  March  term,  1899.  Affirmed.  Mr. 
Jdstice  Freeman  dissenting.    Opinion  filed  April  4,  1900. 

Edward  Maher  and  Robert  F.  Kolb,  attorneys  for 
appellants. 

Winston  &  Meagher,  attorneys  for  the  West  Shore  R. 
R.  Co.;  S.  A.  Lynde,  attorney  for  the  Grand  Trunk  Railroad 
Co.;  Georok  B.  Burnett  and  Lee  &  Hay,  attorneys  for 
the  Wabash  Railroad  Co.,  appellees;  Frederick  R.  Babcock 
and  Edward  S.  Whitney  of  counsel. 

Mr.  Justice  Shepard  delivered  the  opinion  of  the  court 
The  appellees  were  sued  by  the  appellants  to  recover  the 
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value  of  five  barrels  of  whiskey,  shipped  from  New  York 
cit}^  by  the  appellants,  November  10,  189Q,  by  the  so-called 
'*  Iloosac  Tunnel  Fast  Freight  Line,"  to  a  consignee  in 
Chicago. 

At  the  close  of  plaintiffs'  case  the  jury  were  directed  by 
the  court  to  return  a  verdict  finding  the  issues  for  the 
defendants,  the  appellees. 

A  bill  of  lading  Avas  issued  for  the  goods  and  delivered 
to  appellants,  which,  in  so  far  as  is  material  to  the  case  at 
bar,  was  as  follows  : 

"HoosAc  Tunnel  Fast  Freight  Line, 
via  West  Shore,  Grand  Trunk,  Wabash  Railroad  and  con- 
nections. 

New  York,  Nov.  10th,  1890. 
Received  from  C.  S.  Schlesinger  the  property  described 
below :    *    «    «    marked,  consigned  and  destined  as  indi- 
cated below,  which  said  company  agrees  to  carry  to  the 
said  destination.     «    *    « 
Marks,  consignees  and  destination.     ** 
B.  H.  Kemper,  Description  of  articles. 

Chicago,  111.  5  brls.  whiskey. 

Care  Berkenfield  Ex.  F.  W.  Richardson,  agent." 

It  was  admitted  that  the  whiskey  was  delivered  by  the 
appellee  Wabash  Railroad  Company,  November  18,  1890, 
to  B.  H.  Kemper  (at  Chicago),  without  the  bill  of  lading. 

One  of  the  conditions  on  the  face  of  the  bill  of  lading 
was  to  the  effect  that  if  the  word  "  order "  should  not  be 
written  immediately  before  or  after  the  name  of  the  con- 
signee, the  property  might,  at  the  option  of  the  carrier,  be 
delivered  without  the  production  or  surrender  of  the  bill 
of  lading. 

It  was  proved  by  one  Alexander  Berkenfield  that  he 
worked  for  appellants  in  November,  1890,  and  had,  pre- 
viously to  that  time,  received  over  the  Wabash  road  numer- 
ous other  barrels  of  whiskey  for  apjiellants,  and  that  he 
took  and  presented  to  the  "notice  clerk"  of  the  Wabash 
road,  in  the  month  of  November,  1890,  "a  certain  bill  of 
lading;"  and  it  was  attempted  to  be  proved  by  the  same 
witness  that  he  was  the  same  as  "  Berkenfield  Express,"  to 
whose  care  the  goods  were  consigned,  and  that  he  told  the 
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notice  clerk  that  the  goods  were  consigned  to  his  care  and 
should  be  delivered  to  him  as  agent  for  appellant,  but  the 
questions  were  objected  to  and  the  court  refused  to  allow 
them  to  be  answered. 

We  have  carefully  examined  all  the  questions  that  were 
propounded  to  the  witness  to  which  answers  were  not  per- 
mitted, in  order  to  see  what  favorable  answers  thereto,  if 
given,  would  have  tended  to  prove,  and  though  every  intend- 
ment most  favorable  to  the  appellants  be  given  to  such 
questions  and  disallowed  answers,  they  would  not  tend  to 
establish  that  the  purported  conversation  between  the  wit- 
ness and  the  notice  clerk  was  held  before  the  consigned 
goods  were  delivered  to  Kemper. 

One  of  the  appellants  testified  that  the  goods  should  have 
arrived  in  Chicago  about  November  16th,  if  they  were 
shipped  on  the  tenth — the  date  of  the  bill  of  lading. 

Possibly  there  may  be  a  reasonable  inference,  from  one 
of  the  questions  put  to  the  witness,  that  the  expected 
answer  would  have  been  that  the  conversation  occurred 
after  the  goods  reached  Chicago,  but,  non  constat,  it  was 
not  until  after  they  were  delivered,  to  Kemper,  on  Novem- 
ber 18th.  We  are  considering  this  aspect  of  the  case 
upon  the  theory  that  a  suflBciently  early  notice  to  the  car- 
rier not  to  deliver  to  Kemper  would  have  made  a  subsequent 
delivery  to  Kemper  an  act  for  which  appellees  or  some  of 
them  would  have  been  liable  to  appellants,  which  is  a  doubt- 
ful proposition,  to  say  the  least  of  it.  But  holding  that  by 
no  reasonable  inference  can  such  notice  to  the  carrier  be 
found  to  have  been  given  before  the  delivery  to  Kemper, 
the  purely  law  question  remains,  to  whom  were  the  goods 
consigned,  and  what  is  the  right  of  a  carrier  to  deliver  to  a 
consignee,  without  the  production  of  the  bill  of  lading. 

The  case  of  Chicago  &  Northwestern  Railway  Company 
V.  Merrill,  48  IJl.  425,  is  very  similar  in  its  facts  to  this  one. 

There  the  consigned  goods  were  marked:  "John  L. 
Page,  Winnebago,  goods  by  R.  R.  care  of  American  Express 
Co.,  C.  O.  D.,"  and  they  were  delivered  to  Page  by  the  rail- 
road company. 

Page  turned  out  to  be  insolvent,  and  the  consignor  sued 
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the  railroad  company  for  the  value  of  the  goods,  and  recov- 
ered in  the  Circuit  Court;  but  the  Supreme  Court  reversed 
the  judgment,  holding  that  with  the  safe  delivery  of  the 
goods  to  Page,  the  liability  of  the  railroad  company  ended. 
In  the  course  of  the  opinion,  in  speaking  of  the  fact  that 
besides  the  name  of  Page,  as  consignee,  the  words  "  care  of 
American  Express  Co."  were  written  upon  the  box,  it  is 
said : 

"We  understand  these  words  upon  the  box  as  merely 
indicating  that  if  Page,  the  consignee,  could  not  be  found 
to  receive  the  goods,  the  appellant  (Ry.  Co.)  might  deliver 
them  into  the  care  of  the  express  company.  But  Page  did 
appear,  and  claimed  the  goods,  and  the  appellant  delivered 
them  to  him,  as  it  was  its  duty  to  do." 

Now,  that  case  being  in  point,  Kemper,  in  this  case,  was 
the  consignee,  and  being  so,  the  title  to  the  whiskey  was 
vested  in  him,  subject  only  as  between  himself  and  the  con- 
signor, to  the  right  of  stoppage  in  transitu. 

Giving  to  the  questions  propounded  to  Berkenfield  the 
full  effect  of  testimony  upon  all  the  subjects  inquired  about, 
they  are  incapable  by  any  reasonable  construction  or  infer- 
ence of  being  extended  so  far  as  to  even  tend  to  show  that 
Berkenfield  had  authority,  or  attempted  to  assert  it,  to 
exercise  in  behalf  of  appellants  their  right  to  stop  and 
reclaim  the  goods  while  in  transit. 

Upon  the  other  aspect  of  the  question  as  to  the  right  of 
a  carrier  to  make  delivery  to  the  consignee  without  produc- 
ing the  bill  of  lading,  or  in  other  words,  in  whom  was  vested 
the  legal  title  to  the  whiskey  in  controversy,  the  case  of 
Lake  Shore  and  M.  S.  Ry.  Co.  v.  Nat.  Live  Stock.  Bank, 
178  111.  506,  seems  to  be  decisive. 

It  will  not,  we  suppose,  be  disputed  that  a  delivery  by  a 
carrier  at  the  place  of  destination,  to  the  consignee,  in  whom 
is  vested  the  unqualified  legal  title  to  the  goods,  is  sufficient 
to  protect  the  carrier  against  further  liability,  whether  the 
delivery  was  made  upon  the  production  or  delivery  of  the 
bill  of  lading  or  not. 

Parts  of  the  opinion  in  the  case  last  referred  to,  are  as 
follows : 
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"The  effect  of  a  consignment  of  goods  in  a  bill  of  lading^ 
is  to  vest  the  property  therein  in  the  consignee.  A  deliv- 
ery of  goods  to  a  common  carrier  consigned  to  a  particular 
person,  without  specific  directions  different  from  ordinary 
usage,  is  constructively  a  delivery  to  the  consignee.  Where 
the  vendee  is  the  consignee,  the  delivery  of  goods  to  a  com- 
mon carrier  without  qualifications, consigned  to  that  vendee, 
is  in  law  a  constructive  delivery  to  the  consij^nee  from  the 
time  of  shipment  and  the  commencement  of  the  carriage. 
'  It  is  well  settled  that  delivery  of  ^oods  to  a  common  car- 
rier *  ♦  ♦  for  conveyance  to  him  (the  purchaser),  or  to 
a  place  designated  by  him,  constitutes  an  actual  receipt  by 
the  purchaser.  In  such  cases  the  carrier  is  in  contempla- 
tion of  law,  the  bailee  of  the  person  to  whom — not  by 
whom — the  goods  are  sent,  the  latter,  in  employing  the 
carrier,  being  considered  as  an  agent  of  the  former  for  that 
purpose.'     Benjamin  on  Sales,  2d  Am.  Ed.,  Par.  693,  p.  648.'' 

And  again,  on  page  518 : 

"  By  the  consignment  and  delivery  of  the  goods  to  the 
defenciant  carrier  to  be  conveyed  to  the  consignee,  without 
condition  or  qualification,  the  property  in  the  goods  became 
vested  in  the  consignee,  and  could  be  affected,  so  far  as  the 
consignor  was  concerned,  only  by  the  right  of  stoppage  in 
transztuJ^ 

It  is  not  claimed  that  there  were  any  conditions  or  quali- 
fications connected  with  the  delivery  of  the  whiskey  by 
appellants  to  the  carrier,  beyond  the  fact  that,  as  expressed 
on  the  face  of  the  bill  of  lading,  it  was  consigned  to  Kem- 
per, in  the  care  of  Berkenfield's  express. 

Kemper  was  the  consignee.  He  appearing  and  claiming 
the  goods,  and  they  having  been  delivered  to  him  before,  so 
far  as  appears  either  expressly  or  by  intendment  from  any 
offered  evidence,  the  appellants  had  exercised  or  sought  to 
exercise  any  possible  right  they  might  have  had  to  reclaim 
the  property,  the  liability  of  the  carrier  was  at  an  end. 

The  Superior  Court  rightly  directed  the  verdict  in  favor 
of  the  defendants,  and  the  judgment  is  afllrmed. 

Mr.  Justice  Feeeman  dissents. 
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Henry  W.  Rokker^  Impleaded^   etc.^  y.  J.  W.  Butler 
Paper  Co.  et  al. 

1.  Corporations— Queers  Can  Not  Take  Advantage  of  Their  Su- 
perior Knowledge.— OfRcers  of  corporations  caa  not  take  advantage  of 
their  superior  knowledge  to  the  detriment  of  other  creditors. 

Bill  to  Enforce  Payment  of  Jiidsrments.— Errorto  the  Circuit  Court 
of  Cook  County;  the  Hon.  Murray  F.  Tuley,  Judge,  priseiding.  Heard 
in  the  Branch  Appellate  Court  at  the  October  terra,  1899.  Affirmed  in 
part,  reversed  in  part  with  directions.    Opinion  filed  April  4, 1900. 

Statement. — In  Februarj^  1894,  plaintiflf  in  error  pur- 
chased a  printing  and  binding  establishment  located  in  Chi- 
cago. Soon  thereafter  the  Kokker-O'Donnell  Printing 
Co.  was  incorporated,  the  amount  of  its  capital  stock  being 
fixed  at  $30,000,  divided  into  300  shares  of  the  par  value  of 
$100  each.  April  4,  1894,  plaintiflf  in  error  transferred  to 
said  company  said  printing  plant  or  establishment,  in  full 
payment  for  all  of  said  capital  stock.  April  9, 1895,  said 
company  being  then  indebted  to  plaintiflf  in  error  in  the 
sum  of  $8,648.50,  gave  to  him  its  judgment  note  for  that 
amount.  April  18,  1895,  said  company,  being  indebted  to 
the  Union  Trust  Company  Bank  in  the  sum  of  $12,500,  gave 
to  said  bank  its  two  judgment  notes  for  the  sum  owing  to  it. 

The  morning  of  May  24,  1895,  a  special  meeting  of  the 
directors  of  said  company  was  held.  At  that  meeting  plaint- 
iff in  error  tendered  his  resignation  as  president  and  director 
of  said  company,  which  was  accepted,  to  take  eflfect  at  the 
close  of  that  meeting.  At  that  meeting  plaintiff  in  error 
reported  that  he  had  transferred  to  Charles  J.  Ambs,  150 
shares  of  the  capital  stock  of  said  company,  to  James  Mc- 
Cartney, five  shares,  and  to  Paul  Rich,  three  shares.  Said 
Ambs  was  thereupon  elected  to  succeed  plaintiflf  in  error  as 
president  of  said  company  "  after  the  close  "  of  that  meet- 
ing, and  said  Rich  to  succeed  plaintiff  in  error  as  a  director 
"  after  the  close  "  of  said  meeting.  One  of  the  stockholders 
requested  the  president  to  call  a  meeting  of  the  stockholders. 
Thereupon  the    directors   adjourned    their    meeting  and 
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immediately  thereafter,  and  at  10  o'clock  a.  m.,  the  same  day, 
a  meeting  of  the  stockholders  was  convened,  at  which  all 
of  the  stockholders  were  present. 

At  that  meeting  of  the  stockholders  the  directors  were 
instructed  to  cause  the  proper  officers  of  said  company  to 
execute  and  deliver  to  plaintiff  in  error  a  chattel  mortgage 
upon  all  the  property  of  said  company  to  secure  the  amount 
due  to  him  and  the  amount  for  which  he  was  security  for 
said  company.  Plaintiff  in  error  was  then  security  for  the 
payment  of  said  sum  due  to  said  bank,  and  probably  for 
other  sums,  although  as  to  the  latter  the  testimony  is  not 
very  explicit. 

Immediately  after  the  adjournment  of  said  stockholders' 
meeting,  and  the  same  day  at  about  11  o'clock  a.  m.,  another 
meeting  of  the  directors  was  convened  at  which  plaintiff  in 
error  expressed  his  willingness  to  surrender  his  judgment 
note,  and  assume  the  debt  due  to  the  bank  if  chattel  mort- 
gage should  be  executed  and  delivered  to  him,  as  provided 
in  resolution  adopted  at  the  stockholders'  meeting.  There- 
upon the  directors  instructed  the  president  and  secretary  to 
execute  and  deliver  to  plaintiff  in  error  a  chattel  mortgage 
on  all  the  property  of  the  company  to  secure  the  sum  of 
$21,217.11,  due  in  six  months  thereafter,  with  interest  at 
six  per  cent. 

Such  a  chattel  mortgage  had  been  prepared  by  the  attor- 
ney for,  and  at  the  instance  of,  plaintiff  in  error  before  the 
first  of  said  meetings  of  directors.  Upon  the  adjournment 
of  the  last  of  said  directors'  meetings,  the  president  and 
secretary  of  said  company  repaired  to  the  office  of  a  justice 
of  the  peace  and  executed  and  acknowledged  said  chattel 
mortgage  in  the  name  of  said  company.  Plaintiff  in  error 
went  to  the  office  of  the  justice  of  the  peace  and  the  mort- 
gage was  there  delivered  to  him.  About  an  hour  later,  the 
secretary,  at  the  request  of  the  plaintiff  in  error,  met  him 
at  the  office  of  his  attorney,  where  a  conversation  was  had 
as  to  threats  of  creditors  to  take  some  action  against  the 
company. 

About  five  o'clock  p.  m.,  the  same  day,  plaintiff  in  error 
took  possession  of  all  the  property  of  said  company  under 
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said  chattel  mortgage.  Notices  of  a  chattel  mortgage  sale 
to  take  place  June  7, 1895,  were  at  once  prepared  and  posted. 
Printed  circulars  advertising  said  sale  were  sent  to  other 
cities  as  well  as  being  distributed  in  Chicago.  At  such  sale, 
after  oflfering  the  property  in  lots,  it  was  oflFered  as  a  whole. 
Said  property  was  struck  off  to  said  Ambs,  he  having  bid 
therefor  the  sum  of  $12,500,  that  being  the  highest  bid 
made. 

Mr.  Ambs  is  a  son-in-law  of  plaintiff  in  error.  He  came 
to  Chicago  from  Springfield,  111.,  the  morning  of  the  day  when 
he  was  elected  president  of  said  company;  he  had  never 
been  interested  in  said  company  prior  to  that  time;  plaintiff 
in  error  assigned  to  him  150  shares,  being  one  half  the  cap- 
ital stock  of  said  company,  without  receiving,  so  far  as 
shown  by  record  in  this  court,  any  pecuniary  compensation 
therefor;  said  Ambs  had  not  the  means  with  which  to  pay 
the  amount  of  the  bid  made  by  him  for  said  plant;  and 
plaintiff  in  error  never  did  realize  or  receive  the  full  amount 
of  $12,000  bid  at  said  sale. 

Having  reduced  their  claims  to  judgments,  defendants  in 
error  filed  their  creditor's  bill  in  this  case  against  the  plaint- 
iff in  error  and  others,  charging  therein  that  said  chattel 
mortgage  and  the  sale  thereunder  are  fraudulent  and  void  as 
against  them  and  their  said  judgments.  The  court  below  in 
overruling  the  objections  to  the  report  of  a  master,  held 
and  decreed  that  said  chattel  mortgage  and  the  sale  there- 
under were  fraudulent  and  void  and  adjudged  that  plaintiff 
in  error  should  pay  the  judgment  claims  of  defendants  in 
error  in  full. 

James  McCartney,  attorney  for  plaintiff  in  error; 
McGuiEE  &  Salzenstein,  of  counsel. 

John  Mayo  Palmer  and  Robertson  Palmer,  attorneys 
for  defendants  in  error. 

Mr.  Presiding  Justice  Horton  delivered  the  opinion  of 
the  court. 

Counsel  speaking  for  plaintiff  in  error  commenced  their 
argument  by  this  statement: 
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"  He  assigns  specifically  a  large  number  of  errors,  which 
we,  for  convenience'  sake,  will  summarize  and  argue  mainly 
under  two  heads :  First,  that  assuming  all  the  facts  to  be 
true  as  found  bj'^  the  master  in  chancery  and  approved  by 
the  court,  the  conclusion  of  law  drawn  from  tnera  by  the 
master  and  court  is  clearly  erroneous.  Second,  that  the 
evidence  does  not  support  the  findings  of  the  master  that 
the  property  convej^ed  to  Rokker  by  the  Rokker-O'Donnell 
Co.  exceeded  in  value  the  amount  due  Rokker  and  defend- 
ants in  error,  and  Rokker  should  pay  them  the  amount  of 
their  judgments  with  interest." 

The  questions  thus  presented  are  frankly  accepted  by 
counsel  for  defendants  in  error  as  fairly  presenting  the  issues 
in  this  court. 

It  is  argued  by  counsel  for  plaintiflf  in  error  and  conceded 
by  counsel  for  defendants  in  error,that  ordinarily,  an  insolv- 
ent corporation  may  prefer  creditors  who  are  not  directors 
or  ofBcers  of  such  corporation. 

Counsel  for  plaintiff  in  error  also  contend  that  the  plaint- 
iff in  error  was  not,  at  the  time  he  received  the  chattel 
mortgage  security,  an  officer  or  a  director  of  said  company; 
that  the  company  had  a  right  to  give  and  he  to  receive 
such  security,  and  that  he  had  the  right  to  enforce  the  lien 
of  said  mortgage  in  the  manner  indicated. 

It  is  true  that  at  the  time  said  chattel  mortgage  was  exe- 
cuted and  delivered,  plaintiff  in  error  was  not  an  officer  or 
a  director  of  said  company.  It  is  also  true  that  he  had 
been  such  president  and  a  director  up  to  within  two  or  three 
hours  prior  to  the  time  said  mortgage  was  delivered  to  him, 
and  that  said  mortgage  had  been  prepared  by  his  attorney 
at  his  instance  and  after  consultation  with  other  officers 
and  directors  of  said  company  before  he  resigned  as  such 
president  and  director.  A  meeting  of  the  directors  was  held 
at  nine  o'clock  a.  m.,  at  which  plaintiff  in  error  resigned  as 
president  and  director,  and  his  successor  as  president  and 
bis  successor  as  director  were  elected.  At  ten  o'clock  a 
meeting  of  the  stockholders  was  held  at  which  the  directors 
were  instructed  to  cause  the  proper  officers  to  execute  and 
deliver  the  mortgage  to  plaintiff  in  error.  At  eleven  o'clock 
a  meeting  of  the  board  of  directors  as  then  constituted  was 
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held,  at  which  the  president  and  secretary  were  instructed 
to  execute  and  deliver  the  chattel  mortgage  in  question. 
Plaintiff  in  error  was  present  at  all  of  said  meetings.  At 
about  twelve  o'clock  said  mortgage  was  executed  and  deliv- 
ered to  plaintiflf  in  error.  At  five  o'clock  the  same  day 
plaintiff  in  error  took  possession,  under  said  chattel  mort- 
gage, of  the  property  therein  described. 

The  conclusion  seems  to  us  to  be  irresistible,  that  the 
whole  scheme  of  securing  a  pre-existing  debt  due  to  the 
plaintiflf  in  error,  by  making  a  chattel  mortgage  upon  all 
the  property  and  assets  of  said  corporation,  was  fully  pre- 
pared and  arranged  by  the  plaintiflf  in  error  while  he  was 
the  president  and  a  director  of  said  company,  and  in  con- 
sultation with  other  directors.  The  fact  that  he  did  not 
receive  the  chattel  mortgage,  duly  executed  and  acknowl- 
edged, until  two  or  three  hours  after  he  had  resigned,  does 
not  change  the  rule  of  law  applicable  to  the  case.  The  pur- 
pose and  spirit  of  the  rule  is  to  prevent  oflBcers  who  are 
creditors  of  an  insolvent  corporation  from  taking  advantage 
of  their  position  as  such  officers,  to  secure  a  preference  over 
other  creditors  of  such  corporation.  Under  the  facts  and 
circumstances  appearing  in  this  case,  it  must  be  held  that 
plaintiflf  in  error  sought  to  avail  himself  of  a  preference 
over  other  creditors  which  was  obtained  through,  and  by 
reason  of  his  position  as  an  officer  of  said  corporation. 

It  is  further  contended  by  counsel  for  plaintiff  in  error 
that  said  chattel  mortgage  is  valid  and  binding  because  it 
was  authorized  and  directed  to  be  given  by  the  stockholders 
of  the  corporation  at  a  meeting  where  all  the  stockholders 
were  present  in  person. 

When  the  facts  are  considered  this  argument  is  more 
specious  than  real.  The  stockholders  present  at  that  meet- 
ing and  the  number  of  shares  held  by  each  were  as  follows, 
viz.:  Charles  J.  Ambs,  one  hundred  and  fifty  shares;  Charles 
Edwards,  forty-five  shares;  plaintiff  in  error,  ninety-five 
shares;  James  McCartney,  five  shares,  and  Paul  Rich,  five 
shares.  The  facts  as  to  Mr.  Ambs'  stock  and  his  relation  to 
plaintiff  in  error  and  to  said  company  appear  in  the  pro- 
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ceding  statement.  Plaintiff  in  error  had  agreed  to  protect 
Mr.  Edwards  as  to  his  stock.  PlaintiflF  in  error  had  but  just 
transferred  to  Mr.  McCartney,  who  was  his  attorney,  five 
shares,  and  he  had  been  made  a  director  within  the  preced- 
ing hour.  The  transfer  to  Mr.  Rich  of  five  shares  by  plaintiff 
in  error  had  just  been  reported,  and  he  also  had  been  made 
a  director  within  the  preceding  hour.  This  is  a  suit  in 
equity  and  said  chattel  mortgage  can  not  be  validated  by  or 
by  reason  of  the  proceedings  of  said  so-called  stockholders' 
meeting.  And  there  was  no  error  in  the  decree  of  the  court 
below  holding  that  said  chattel  mortgage  did  not  constitute 
a  lien  as  against  the  claims  of  defendants  in  error. 

The  second  question  presented  is,  does  the  evidence  sup- 
port the  finding  that  the  property  conveyed  by  said  com- 
pany to  plaintiff  in  error  was  equal  to,  or  exceeded,  the 
amount  of  the  debts  owing  by  said  company? 

The  amount  of  such  debts  as  appears  from  the  testimony 
of  plaintiff  in  error  are : 

Amount  found  to  be  due  to  defendants  in  error . .  $  2,369.20 
"        due   plaintiff    in  error,  secured  by  said 

chattel  mortgage : . .  21,217.11 

^        debts  since  paid  by  plaintiff  in  error. . .  9,000.00 


$32,586.31 
Mr.  Edwards,  secretary  and  treasurer  of  said  company, 
testified  that  the  indebtedness  of  said  company  aside  from 
the  chattel  mortgage  note  was  between  $15,000  and  $18,000. 
That  would  make  the  total  indebtedness  between  $36,217.11 
and  $39,217.11.  There  is  no  other  evidence  as  to  the 
amount  of  such  indebtedness. 

The  averment  in  the  bill  of  complaint  is  that  plaintiff  in 
error  is  liable  "  not  only  for  the  amount  which  was  bid  for 
the  said  assets  but  for  their  actual  fair  market  value  of 
$25,000."  There  were  no  other  assets  received  by  plaintiff 
in  error.  If  the  allegation  of  the  bill  as  to  the  value  of  the 
property  be  relied  upon,  and  defendants  in  error  are  bound 
thereby,  the  indebtedness  exceeded  the  value  of  the  property 
by  from  $7,500  to  $14,000. 
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It  appears  that  plaintiff  in  error  paid  for  the  plant  a  little 
more  than  a  year  prior  to  the  mortgage  sale,  $17,500.  He 
testified  that  at  the  time  of  such  sale  the  propert}"  was  in 
his  judgment  worth  $18,000  to  $19,000.  The  sale  was  exten- 
sively advertised  in  this  and  neighboring  cities,  and  the 
highest  bid  was  $12,500.  In  another  part  of  his  testimony 
plaintiff  in  error  says  that  at  the  time  he  took  the  chattel 
mortgage  he  understood  from  a  statement  by  the  secretary 
and  treasurer  that  the  assets  of  the  company  amounted  to 
about  $85,000.  Again,  he  says  that  if  the  plant  and 
machinery  were  worth  $30,000,  the  plant,  machinery, 
accounts  and  contracts  to  be  done,  would  be  about  $40,000. 
The  contracts  amounted  to  about  $15,000,  upon  which  $3,000 
to  $4,000  worth  of  work  had  been  done.  The  accounts 
amounted  from  $10,000  to  $12,000,  of  which  $7,000  to 
$6,000  were  bad.  From  all  this  testimony  we  are  unable 
to  see  any  theory  upon  which  it  can  be  fairly  contended 
that  the  value  of  the  property  belonging  to  said  company 
and  taken  by  the  plaintiff  in  error,  was  equal  to  the  amount 
of  the  debts  of  said  company.  The  plaintiff  in  error  is  liable 
only  for  the  fair  value  of  the  property  taken  by  him.  As 
he  did  not  take  property  equal  in  value  to  the  amount  of 
the  indebtedness  of  the  company,  it  was  error  to  decree  that 
he  must  pay  the  demands  of  the  defendants  in  error  in  full. 

The  decree  of  the  Circuit  Court  will  be  aflBrmed  except 
as  to  the  amounts  to  be  paid  by  plaintiff  in  error  to  defend- 
ants in  error.  While  we  are  of  opinion  that  the  evidence 
now  before  the  court  establishes  the  fact  that  the  debts  of 
said  company  exceeded  in  amount  the  value  of  the  prop- 
erty taken  by  plaintiff  in  error,  such  evidence  is  not  suf, 
ficient  to  determine  therefrom  definitely  the  amount  of 
either.  Further  testimony  should  be  taken  for  the  purpose 
of  showing  such  amounts.  The  case  will  therefore  be 
remanded  with  directions  to  the  Circuit  Court  that  testimony 
be  taken  to  determine,  first,  the  amount  of  the  indebtedness 
of  said  company  at  the  time  the  plaintiff  in  error  took  pos- 
session of  the  property  under  said  phattel  mortgage  May 
2J:,  1S95,  and  second,  the  value  at  that  time  of  all  the  prop- 
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erty,  belonoring  to  said  company,  taken  by  plaintiff  in  error. 
If  it  shall  be  found  from  tbe  testimony  thus  taken  in  con- 
nection with  the  testimony  heretofore  taken,  that  the  value 
of  such  property  is  equal  to  the  amount  of  such  indebted- 
ness, then  the  court  will  decree  the  payment  by  plaintiff  in 
error  to  defendants  in  error  of  the  full  amount  due  to  them, 
respectively,  or  so  much  thereof  as  they  shall  be  entitled  to 
receive  under  the  allegations  of  said  bill  of  complaint.  If 
it  shall  be  found  that  the  value  of  such  property  is  less  than 
the  amount  of  such  indebtedness,  the  court  will  decree  the 
payment  by  plaintiff  in  error  to  defendants  in  error,  the 
same  proportion  or  percentage  of  the  amount  due  to  thera, 
respectively,  which  the  value  of  such  property  bears  to  the 
whole  amount  of  such  indebtedness,  or  so  much  thereof  as 
they  shall  be  entitled  to  receive  under  the  allegations  of 
said  bill.  Affirmed  in  part  and  reversed  in  part,  with  direc- 
tions. 
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Brewer  &  Hoffmann  Brewing  Co.  v.  George  Hermann.    88    285; 

1107 499| 

1.  Verdicts— itecorcted  Verdict  Governs.— It  is  the  recorded  verdict, 
and  not  the  paper  returned  into  court  by  the  jury  as  their  verdict,  which 
denotes  the  finding  of  the  jury. 

Assnmpsit,  on  promissory  notes.  Appeal  from  the  Superior  Court  of 
Cook  County;  the  Hon.  Samuel  C.  Stough,  Judge,  presiding.  Heard 
in  the  Branch  Appellate  Court  at  the  March  term,  1899.  Affirmed. 
Opinion  filed  April  4,  1900. 

Edward  Mahkr  and  Robert  F.  Kolb,  attorneys  for  ap- 
pellant. 

RuNYAN  &  RtjNTAN,  attomeys  for  appellee. 

Mb.  Justice  Freeman  delivered  the  opinion  of  the  conrt. 

This  was  a  suit  brought  to  recover  upon  two  promissory 
notes,  the  signatures  upon  which  are  in  each  case  as  fol- 
lows :  "  Brewer  &  Hoffmann  Brewing  Co.,  H.  C.  McDonald, 
secretary.'* 
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The  declaration  avers '  that  "  the  said  defendant  by  the 
name,  style  and  description  of  Brewer  &  Hoffmann  Brewing 
Co.,  promised  to  pay  to  the  order  of  said  plaintiff,"  etc., 
and  it  contains  the  common  counts.  Copies  of  the  notes 
sued  upon  are  attached.  Appellants  pleaded  the  general 
issue  and  want  of  consideration.  It  also  filed  a  verified  plea 
denying  joint  liability  with  McDonald,  which  had  not  been 
charged  in  the  declaration. 

Appellant  objected  to  the  introduction  of  the  notes  in 
evidence  upon  the  ground  of  variance,  claiming  that  the 
notes  purport  to  be  executed  not  only  by  appellant,  but  by 
H.  C.  McDonald,  secretary,  as  well.  They  were,  however, 
admitted  in  evidence  over  the  objection,  and  it  is  urged  that 
in  this  the  court  erred. 

The  declaration  avers  that  the  notes  in  question  were 
made  by  appellant,  and  there  is  no  Verified  plea  denying 
their  execution.  (Rev.  Stat.,  Chap.  110,  Sec.  34.)  Appellee 
testified  that  he  received  them  from  appellant  through  its 
secretary,  H.  C.  McDonald,  and  that  they  were  given  for 
money  actually  loaned  by  appellee  to  appellant.  The  latter 
does  not  deny  the  indebtedness.  No  evidence  was  intro- 
duced or  offered  for  the  purpose  of  denying  appellant's 
liability  under  the  notes.  Appellee  makes  no  claim  against 
McDonald.  His  demand  is  against  appellant  alone.  The 
only  objection  made  to  the  introduction  of  the  notes  under 
the  special  counts,  is  the  omission  to  state  in  the  declara- 
tion that  appellant  made  the  promise  to  pay  not  only ''  by  the 
name,  style  and  description  of  Brewer  &  Hoffmann  Brew- 
ing Co.,"  but  al^o  by  the  additional  words  "  H.  C.  McDon- 
ald, secretary."  Granting  that  this  may  have  precluded 
the  admission  of  the  notes  under  the  special  counts,  they 
were  still  admissible  in  connection  with  the  other  evi- 
dence under  the  common  counts.  The  copies  attached  to 
the  declaration  are  correct.  The  evidence  was  properly 
admitted. 

It  is  contended  that  the  jury  which  rendered  the  verdict 
was  not  the  jury  sworn  to  try  the  issues.  The  point  of 
the  objection  is  that  some  of  the  jurors  signed  a  verdict 
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using  only  the  initials  of  their  first  names.  But  it  is  the 
recorded  verdict,  and  not  the  paper  returned  into  court  by 
the  jury  as  their  verdict,  to  which  we  must  look  to  ascer- 
tain the  finding.    Kirk  v.  Sensig,  79  111.  App.  251  (255). 

The  record  in  this  case  shows  who  the  members  of  the 
jury  were  that  rendered  the  verdict,  that  they  were  duly 
"  sworn  well  and  truly  to  try  the  issues  joined  herein,"  etc., 
and  what  their  verdict  was. 

The  judgment  of  the  Superior  Court  will  be  aflBirmed. 


William  L.  Wallen  v.  Silas   M.  Moore   and   Margaret 

Lawrence. 

1.  Appellate  Court  Practice— Hlien  Objections  Come  Too  Liite.^ 
An  objection  that  a  witness  did  not  sign  his  deposition  taken  before  the 
master  comes  too  late  in  this  court. 

2.  Statutory  Damaqes— T^Aen  Appeals  Are  Prosecuted  for  Delay. 
—Where  appeals  are  prosecuted  for  delay  a  motion  for  statutory  dam- 
ages may  be  granted. 

Bill  to  Enforce  Trust  Deeds.  (Two  cases.)— Appeal  from  the  Supe- 
rior Court  of  Cook  County;  the  Hon.  Farun  Q.  Ball,  Judge,  presiding. 
Heard  in  the  Branch  Appellate  Court  at  the  March  term,  1899. 
Affirmed.    Opinion  filed  April  4,  1900. 

Charles  Pickler,  attorney  for  appellant. 
Ullmann  &  Hacker,  attorneys  for  appellee. 

Mr.  Justice  Freemaw  delivered  the  opinion  of  the  court. 

These  cases  are  practically  identical  with  each  other  and 
also  with  a  third  case,  having  the  same  title  and  parties  in 
which  our  opinion  was  flled  March  13th  inst.  (No.  8507). 
The  brief  or  argument  in  behalf  of  appellant  is  the  same  in 
all  three  cases,  and  is  set  forth  in  full  in  the  opinion 
referred  to. 

The  suits  were  brought  by  appellee  Moore,  to  foreclose 
)rust  deeds  made  to  secure  certain    notes  which  had  pre- 
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viously  matured.  The  property  was  also  in  each  case  sub- 
ject to  second  trust  deeds  made  to  secure  notes  held  by 
appellee  Margaret  Lawrence.  The  master  found,  and  the 
decrees  provided,  that  appellee  Moore  is  entitled  to  a  decree 
of  foreclosure  and  to  have  the  amount  found  due  him  paid 
out  of  the  proceeds  of  sale;  and  that  if  there  be  any  sur- 
plus, appellee  Lawrence  is  entitled  to  have  it  applied  upon 
her  debt. 

This  is  right,  and  amply  justified  by  the  evidence.  The 
first  objection  by  appellant's  counsel,  that  a  witness  did  not 
sign  his  deposition  taken  before  the  master,  is  made  for 
the  first  time  in  this  court  and  comes  too  late.     Hough  v. 

Wells,  88  III.  App. ;  Baker  V.  Mayo,  88  III.  App.  — ;  Dorn 

V.  Ross,  177  111.  225  (228). 

The  second  objection  is  that  the  master  erred  in  findino^ 
appellee  Margaret  Lawrence  "  entitled  to  have  the  amount 
due  her  entered  as  a  lien  m  toto  against  block  three  alone," 
when  it  was  "  a  lien  against  six  different  blocks,  five  of 
which  were  not  referred  to  in  the  bill."  To  this  it  need 
only  be  said  that  the  master  found  said  appellee  entitled 
to  have  the  amount  due  her  satisfied  out  of  the  surplus. 
Mrs.  Lawrence  filed  no  cross-bill,  and  no  foreclosure  or  sale 
was  ordered  in  her  behalf.  Appellant  could  have  stopped 
the  sale  by  payment  of  the  amount  found  due  appellee 
Moore  under  his  prior  mortgage.  This  not  having  been 
done,  and  Mrs.  Lawrence  having  a  lien  upon  block  three  as 
well  as  the  other  blocks,  was  of  course  entitled  to  any 
surplus. 

Appellee  has  filed  his  motion  for  statutory  damages  in 
each  case.  As  the  appeals  were  evidently  prosecuted  for 
delay  a  majority  of  the  court  are  of  opinion  that  the  motion 
should  be  granted,  for  reasons  as  stated  in  Town  v.  Alex- 
ander, 85  111.  App.  512.  See  also.  Coats  v.  Barrett,  49  111. 
App.  275  (277);  Baker  v.  Prebis,  185  111.  191. 

The  decrees  of  the  Superior  Court  will  be  aflBrmed  with 
an  award  in  each  case  of  two  and  one-Jialf  per  centum  on 
the  amounts  found  due  by  the  said  decrees,  respectively,  in 
addition  to  the  costs,  for  which  appellee  may  have  judg- 
ment and  execution. 
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LouIsTille  &  N.  B.  B.  Co.  t.  Mary  Cunningham. 

1.  Common  Carriers — Altvays  RespormbU  for  Negligence, — A  com- 
mon carrier  is  always  responsible  for  his  negligence,  no  matter  what  his 
stipulations  may  be. 

2.  SkUR^ Negligence  of^  a  Question  of  Facf.— Whether  or  not  there 
has  been  negligence  in  the  transporting  of  goods  by  a  common  carrier, 
is,  like  negligence  in  other  respects,  a  question  of  fact. 

8.  SAMK—When  Special  Contract  Must  Be  Specifically  Pleaded  and 
Proved, — Where  a  carrier  seeks  to  escape  responsibility  for  a  loss  or 
injury,  on  the  ground  that  it  was  within  the  exception  provided  by  a 
special  contract,  the  contract  itself  must  be  specifically  pleaded  and 
proved. 

Assnmpslt. — Damages  from  loss  of  goods.  Appeal  from  the  Circuit 
Court  of  Cook  County;  the  Hon.  George  W.  Brown.  Judge,  presiding. 
Heard  in  the  Branch  Appellate  Court  at  the  March  term,  1899.  Af- 
firmed.   Opinion  filed  April  4,  1900. 

J.  M.  Hamill,  attorney  for  appellant;  Chytraus  &  Db- 
NEEN,  of  counsel. 

Enioht  &  Waoner,  attorneys  for  appellee. 

Mb.  Justice  Shepard  delivered  the  opinion  of  the  court. 

The  appellee  brought  suit  in  assumpsit  against  the  appel- 
lant, as  a  common  carrier  of  goods,  to  recover  her  alleged 
damage  for  loss  and  injury  to  a  car  load  of  household  fur- 
niture delivered  by  appellee  to  appellant  at  Memphis,  Ten- 
nessee, for  carriage  to  Chicago,  Illinois,  and  recovered  a 
verdict  and  judgment  for  $2,000, 

The  declaration  consisted  of  the  common  counts  and  two 
special  counts. 

The  special  counts  are  based  upon  the  common  law  duty 
of  appellant,  and  do  not  seem  to  materially  differ,  except 
that  in  the  first  one  it  is  charged  that  a  part  of  the  furniture 
became  wholly  lost,  and  in  the  second  one  that  all  of  it 
became  badly  broken  and  damaged,  through  the  negligence 
and  carelessness  of  the  appellant* 
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The  pleas  of  the  appellant  to  the  declaration  were  the 
general  issue,  and  a  special  plea  of  release  as  to  the  second 
special  count.  The  substance  of  the  special  plea  was  as 
follows : 

"That  in  consideration  of  a  reduced  rate  of  freight 
granted  to  the  plaintiff,  lower  than  the  regular  rate,  plaint- 
iff, by  her  agents,  Rosen baura,  Mandel  &  Company,  exe- 
cuted and  delivered  to  the  defendant  for  the  consideration 
aforesaid,  a  release  releasing  defendant  and  each  and  every 
carrier  over  whose  lines  said  goods  may  pass  to  their  desti- 
nation, from  all  damages  that  maj'  occur  to  said  goods  from 
decay,  chafing  or  breaking,  or  from  any  other  cause  not  the 
result  of  the  carelessness  or  negligence  of  the  defendants. 
And  that  said  furniture  was  not  broken,  damaged  or  injured 
by  the  carelessness  or  negligence  of  the  defendant  or  its 
servants,  and  that  whatever  damage  such  furniture  received 
was  caused  by  the  ordinary  movements,  shaking  and  oscil- 
lation incident  to  and  connected  with  the  transportation  of 
furniture  by  rail  from  Memphis  to  Chicago,  and  not  on 
account  of  any  carelessness  or  negligence  on  the  part  of  the 
defendant  or  its  servants,  and  for  such  damages  defendant 
is  released  and  discharged." 

To  said  special  plea  plaintiff  filed  two  replications,  the 
first,  that  the  release  was  not  the  deed  of  the  plaintiff,  and 
the  second,  that  the  injury  and  damage  to  the  furniture 
was  caused  through  the  carelessness  and  negligence  of  the 
defendants. 

Both  of  the  special  counts  of  the  declaration  averred,  in 
effect,  that  the  contract  of  carriage  was  entered  into  and 
the  goods  delivered  to  and  rec^eived  bj^  appellant,  as  a  com- 
mon carrier,  etc.,  in  the  city  of  Memphis,  in  the  State  of 
Tennessee,  and  much  argument  is  indulged  in  upon  both 
sides,  as  to  whether  or  not  the  law  of  Tennessee,  with  refer- 
ence to  the  effect  to  be  given  to  the  pleaded  release,  was 
provable  by  appellant  under  such  averment  without  spe- 
cially pleading  such  law. 

But  inasmuch  as  the  trial  court  admitted  in  evidence 
everything  that  was  offered  to  show  what  the  Tennessee 
law  was,  together  with  the  bill  of  lading  and  the  release 
itself,  and  gave  to  the  jury  every  instruction  with  reference 
thereto  that  appellant  asked,  we  see  no  occasion  for  dis- 
cussing the  question. 
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It  is  not  claimed  in  argument,  or  by  appellant's  special 
plea,  that  under  the  law  of  Tennessee  a  common  carrier 
could,  by  contract  with  the  shipper,  be  released  from  dam- 
ages to  goods  being  carried,  resulting  from  the  carelessness 
or  negligence  of  the  carrier  or  its  servants.  The  release  in 
question  in  terms  reserved  from  its  effect  the  liability  of 
appellant  for  loss  or  damage  which  might  be  "  the  result  of 
the  carelessness  or  negligence  of  the  agents  or  other 
employes  of  the  company,"  and  so  doing,  was  no  more  than 
an  express  recognition  of  the  doctrine  prevailing  every- 
where under  the  common  law,  that  ''a  common  carrier  is 
always  responsible  for  his  negligence,  no  matter  what  his 
stipulation  may  be."  Express  Co.  v.  Caldwell,  21  Wallace, 
264. 

No  instructions  were  offered  by  appellee,  and  every  one 
that  was  offered  by  appellant  was  given,  except  one, 
offered  at  the  close  of  all  the  evidence,  "  to  find  the  defend- 
ant not  guilty,"  and  another,  offered  at  the  end  of  the  series 
of  instructions  that  were  given,  ''  to  find  the  issues  for  the 
defendant." 

One  or  more  of  those  that  were  given,  covered  the  effect 
to  be  given  by  the  jury  to  the  release,  fully  and  in  unmistak- 
able language,  and  the  necessary  intendment  of  the  verdict 
must  be  and  is,  that,  from  the  evidence,  the  jury  believed 
the  damage  complained  of  resulted  from  the  negligence  of 
appellant's  agents. 

Now,  is  the  verdict  upon  the  question  of  appellant's 
negligence  in  caring  for  the  furniture  so  manifestly  against 
the  weight  of  evidence,  as  it  is  strenuously  insisted  to  be, 
as  also,  that  it  is  in  positive  defiance  of  the  law,  as  to 
require  us  to  set  it  aside  ? 

The  positive  testimony  of  the  man  who  delivered  the  fur- 
niture to  the  appellant  and  packed  it  in  the  car,  is  that  he 
had  been  in  the  business  of  repairing  and  packing  furniture 
for  twenty  years,  in  Memphis  and  Evansville,  and  knew 
how  it  should  be  packed  to  be  shipped;  that  he  moved  the 
furniture  to  and  packed  it  in  the  car;  that  he  handled  every 
piece  as  it  was  packed  in  the  car;  that  he  examined  the  fur- 
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niture  when  he  packed  it,  and  it  was  in  good  condition; 
that  he  took  the  furniture  apart,  the  glasses  and  marbles 
oflF,  and  packed  it  in  the  car  with  straw,  carpets  and  rugs 
between  the  pieces,  and  that  it  was  all  properly,  carefullv 
and  skillfully  packed  in  the  car;  and  such  testimony  is  in 
no  manner  contradicted,  except  by  the  fact  that  the  furni- 
ture was  in  a  confused  mass  and  badly  broken  when  the  car 
was  opened  at  Chicago. 

There  seems  to  be  no  contention  but  that  the  furniture 
was  broken  and  damaged  before  the  car  reached  Chicago 
and  was  opened. 

The  furniture  mover  employed  by  appellee  to  remove 
the  furniture  from  the  car,  and  who,  with  his  men,  seems  to 
have  been  the  first  to  enter  the  car  after  it  was  opened, 
described  its  condition  in  a  manner  that  warrants  the  infer- 
ence that  something  serious  had  happened  to  the  car  and 
its  load  after  it  left  Memphis,  and  that  perhaps  it  had  been 
repacked  or  reloaded  at  some  time  during  its  journey.  He 
testifies  that  the  car  did  not  contain  any  straw,  such  as  the 
Memphis  packer  testified  he  used  in  the  packing;  that 
"nearly  everything  was  sph't  or  cracked  or  a  piece 
broken  oflF,  and  in  some  instances  some  of  the  pieces  were 
gone.  There  were  large  mirrors  smashed  and  broken,  pic- 
tures broken,  and  the  pieces  of  the  pictures  and  broken  glass 
were  not  in  the  car,  which  would  indicate  that  they  were 
not  broken  in  that  car.  There  were  several  marble  slabs 
broken,  and  the  corner  of  one  was  broken  oflF  and  the  cor- 
ner gone;  it  was  not  in  that  car.  There  was  a  piece  of 
wardrobe  broken  and  the  piece  was  not  in  that  car.  We 
hunted  for  the  pieces  of  furniture  to  get  it  together.  If  the 
furniture  had  been  broken  in  the  car  those  pieces  would 
have  been  on  the  floor.     The  floor  of  the  car  was  clean." 

Naturally,  the  evidence  of  accident  or  other  happening  to 
the  car  while  en  route,  lay  more  peculiarly  within  the  power 
of  appellant  than  of  appellee,  and  the  car  was  traced  by 
appellant,  and  its  exterior  condition  at  different  points  along 
the  route  was  shown,  from  which  it  might  be  inferred  that 
the  car  was  not  subjected  to  risks  or  damages  other  than 
those  incident  to  tba  ordinary  transportation  by  rail.    Ii 
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was  also  shown  by  appellant  that  the  car  was  "  sealed  "  at 
Memphis  and  that  the  seals  did  not,  appear  to  have  been 
broken  or  tampered  with. 

Whether  or  not  there  has  been  negligence  in  the  trans- 
porting of  furniture  by  a  common  carrier,  must  be,  like  neg- 
] licence  in  other  respects,  a  question  of  fact. 

Here  was  a  car  load  of  loose  furniture  received  for  car- 
riage for  a  good  many  hundred  miles.  There  is  no  room  to 
doubt  it  was  badly  injured  on  the  journey.  Whether  the 
damage  occurred  on  the  line  of  the  receiving  carrier,  or  on 
the  line  of  the  connecting  carrier,  it  is  not  possible  to  say. 
Clearly  no  measures  were  taken,  or  they  would  have  been 
shown,  to  open  the  car  at  any  time  it  was  upon  the  (approx- 
imately) half  of  the  distance  covered  by  appellant's  line  of 
road,  and  find  out  if  the  furniture  was  riding  securely. 

Was  it,  or  not,  a  negligent  carrying,  not  to  do  so  ?  Ap- 
pellant's agents  at  Memphis  had  actual  notice  of  the  general 
contents  of  the  car,  and  the  bill  of  lading  must  have  been 
notice  to  all  other  agents,  through  whose  hands  it  passed, 
that  the  contents  of  the  car  were  of  a  kind  that  needed  care. 
Did  they  exercise  proper  care  in  regard  to  it  ?  These  and 
many  other  kindred  inquiries  might  be  put,  and  the  jury 
had  a  right,  in  considering  them,  to  draw  all  proper  infer- 
ences from  the  evidence  relating  to  the  care,  or  lack  of  it, 
that  was  exercised  over  it.  There  is  a  strong  inference 
from  the  lack  of  affirmative  proof  to  the  contrary  that  no 
care,  except  such  as  an  inspection  of  the  outside  of  the  car 
would  prompt,  was  taken  of  the  furniture  from  the  time  the 
release  was  given  until  its  arrival  in  Chicago,  except  such 
as  was  purely  incidental  to  seeing  that  the  car  containing  it 
reached  its  destination  in  due  course.  Was  such  care  suf- 
ficient under  the  circumstances?  We  are  not  prepared  to 
say  it  was,  as  a  matter  of  law. 

The  additional  point  is  urged,  that  no  demand  or  claim 
for  damages,  as  required  by  the  provisions  of  the  bill  of 
lading,  was  made  upon  the  Chicago  and  Eastern  Illinois 
Railroad  Company,  the  connecting  carrier  by  whom  the 
delivery  in  Chicago  was  made,  within  thirty-six  hours  after 
the  goods  arrived  in  Chicago. 
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The  declaration,  as  noted,  counted  upon  thecoraraon  law 
liability  of  appellant,  as  a  common  carrier,  and  not  upon  the 
bill  of  lading,  and  it  was  upon  the  theory  of  such  common 
law  liability  alone,  and  not  at  all  upon  the  special  contract 
contained  in  the  bill  of  lading,  that  appellee  made  out  her 
prima  facie  case.  The  stipulations  contained  in  the  bill  of 
lading  were  used  by  appellant  in  defense,  and  not  by  the 
appellee  to  make  out  her  case. 

It  was,  therefore,  not  incumbent  upon  the  appellee  to 
prove  the  demand  or  notice  of  claim  required  by  the  special 
provisions  of  the  bill  of  lading.  The  lack  of  such  demand 
was  relied  upon  by  way  of  defense,  and  it  was  for  the 
appellant  to  specially  plead  such  provisions  and  to  prove 
them. 

"  Where  the  carrier  seeks  to  escape  responsibility  for  a 
loss  or  injury,  on  the  ground  that  it  was  within  the  excep- 
tion provided  by  a  special  contract,  the  contract  itself  must 
be  specificallv  pleaded  and  proved."  Am.  and  Eng.  Ency. 
of  Law  (2d  Edition),  Vol.  5,  p.  358. 

But,  waiving  the  question  of  the  necessity  of  specifically 
pleading  such  defense,  there  appears  sufficient  evidence  in 
the  record  for  the  jury  to  base  a  finding  upon,  that  conduct, 
equivalent  to  demand,  was  shown,  and  that  negotiations  fol- 
lowed which  amounted  to  a  waiver,  sutiicient  to  take  the 
place  of  a  formal  demand. 

Our  first  impression  was.  from  reading  the  evidence,  that 
the  verdict  was  excessive  and  demanded  a  reversal,  or  a 
remittitur  as  a  condition  of  not  reversing,  but  a  more 
thorough  consideration  of  the  evidence  has  convinced  us 
that  there  is  no  sufficient  legal  basis  for  either. 

The  evidence  tended  to  show  that  there  was  a  largo 
amount  of  the  furniture — enough  for  a  twenty-two  room 
house,  or  ten  wagon  loads — and  that  some  of  it  was  of  an 
expensive  kind,  the  whole  being  worth  in  the  neighborhood 
of  $4,000,  and  that  three  van  loads  of  that  which  was  most 
injured  sold  for  $30.  Under  all  the  evidence  in  the  record, 
the  jury  had  the  right  to  find  that  the  furniture  was  prop- 
erly packed  in  the  car  at  Memphis,  and  was  damaged  in 
transit  through  the  negligence  of  api^ellant,  and  what  the 
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loss  was.  We  do  not  see  any  legitimate  method  whereby 
we  may  rightfully  substitute  our  judgment  for  that  of  t4io 
jury  and  the  trial  judge. 

The  judgment  of  the  Circuit  Court  will  therefore  be 
affirmed. 


Chicago  &  E.  B.  B.  Co.  and  Chicago  &  W.  I.  B.  B.  Co.  v.  ^^^ 

D.  S.  Sutherland.  jioo   «358 

1.  Neguoence— C7iar(;e«  of.  Can  Not  Be  Sustained  by  Mere  Conjec- 
ture.—It  a  railroad  company  is  to  be  held  guilty  of  negligence  causing 
an  injury  it  must  be  upon  evidence  tending  to  sustain  the  charge  and 
not  upon  mere  conjecture. 

2.  Same— Omission  of  a  Railroad  Company  to  Close  Its  Oates  at  a 
Street  Crossing, — Where  a  person  about  to  cross  a  railroad  track  hears 
and  sees  an  approaching  train  and  stops  to  let  it  pass,  he  must  be  held  to 
have  had  all  the  warning  the  gates  could  have  given  him  had  they  been 
properly  closed,  and  if  injured  by  the  train  he  can  not  recover  on  the 
ground  that  the  gates  were  not  closed. 

Action  In  Case,  for  personal  injuries.  Appeal  from  the  Circuit  Court 
of  Cook  County;  the  Hon.  John  Gibbons,  Judge,  presiding.  Heard 
in  the  Branch  Appellate  Court  at  ,the  March  term,  1899.  Reversed. 
Opinion  filed  April  4,  1900. 

W.  O.  Johnson  and  Stirlen  &  Dickson,  attorneys  for 
appellants;  E.  A.  Banckoft,  of  counsel. 

C.  K.  Denton  and  F.  B.  Posey,  attorneys  for  appellee; 
Thomas  E.  D.  Bradley,  of  counsel. 

Mr.  Justice  Freeman  delivered  the  opinion  of  the  court. 

This  is  a  suit  by  appellee  to  recover  for  personal  injuries. 
A  verdict  was  returned  and  judgment  thereon  was  entered 
in  his  favor  in  the  Circuit  Court,  from  which  this  appeal  is 
prosecuted. 

The  principal  question  to  be  determined  is,  whether  there 
is  evidence  fairly  tending  to  show  that  appellee's  injuries 
were  caused  by  negligence  on  the  part  of  appellants.    Coun- 
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sel  for  the  latter  requested  an  instruction  in  writing,  at  tlie 
close  of  the  plaintiff's  ciise,  directing  the  jury  to  find  the 
issues  for  the  defendants,  which  was  refused.  The  motion 
was  renewed  in  proper  form  at  the  conclusion  of  all  the  evi- 
dence and  again  denied,  the  court  refusing  to  instruct  the 
jury  that  the  evidence  was  not  sufllcient  in  law  to  sustain  a 
verdict  for  the  plaintiff. 

Appellee's  version  of  the  circumstances  attending  the 
accident  is  that  he  had  crossed  the  railroad  tracks  where 
the  accident  occurred,  and  gone  east  upon  Sixty-seventh 
street,  a  distance  of  fifty  or  seventy-five  yards,  when  he 
remembered  that  he  had  forgotten  to  order  some  coal  which 
he  had  been  requested  to  procure.  Turning  back  he  again 
approached  the  tracks,  this  time  from  the  east.  He  states 
that  he  looked,  and  neither  saw  nor  heard  any  train;  that 
he  thereupon  walked  upon  the  tracks  intending  to  go  to 
the  coal  office  which  stood  on  Sixty-seventh  street,  west  of 
the  railroad  crossing;  that  he  had  not  gone  very  far  when 
he  heard  a  noise  and  saw  "a  train  like  towards  north,"  that 
is,  a  train  going  south;  that  a  young  lady  and  gentleman  in 
front  of  him  went  across  ahead  of  the  approaching  engine; 
that  he  stopped  to  let  the  train  pass;  that  as  it  did  so  it 
made  "a  terrible  noise,"  and  feeling  that  he  was  not  far 
enough  away  from  it,  he  stepped  back,  and  "  right  then  " 
he  was  struck,  which  was  the  first  intimation  he  had  of  the 
approach  of  the  north-bound  train,  by  which  he  was  injured. 
Upon  cross-examination  he  states  that  he  can  not  say 
whether  he  looked  to  the  south  to  see  if  there  was  any 
train  coming  from  that  direction  or  not. 

The  alleged  negligence  of  appellants  consisted,  accord- 
ing to  the  statement  of  appellee's  counsel,  first  in  failing  to 
lower  the  gates  at  the  crossing  where  the  accident  occurred; 
second,  "  failing  to  signal  the  plaintiff  when  he  was  going 
upon  the  track;"  third,  in  failing  to  ring  the  bell  and  blow 
the  whistle  as  required  by  statute,  and  by  the  municipal  code 
of  Chicago. 

Considering  these  for  convenience  in  their  reverse  order, 
it  is  conceded  by  appellee's  counsel  that  "no  one   testifies 
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positively  that  the  bell  was  not  rung  or  the  whistle  not 
blown."  There  is  ample  testimony  that  the  bell  was  ring- 
ing and  the  whistle  was  sounded  as  the  train  was  approach- 
ing the  place  where  appellee  was  standing.  Thiis  is  not 
contradicted  unless  it  be  by  the  testimony  of  plaintiflF  and 
another  witness  who  was  some  distance  away,  that  they  did 
not  hear  these  signals.  But  if  appellee's  version  of  the 
conditions — that  when  he  was  struck  a  south-bound  train 
was  passing  in  front  of  him  with  a  great  noise — is  to  be 
accepted,  the  fact  that  he  and  another  person  say  they  did 
not  hear  the  bell  or  whistle  of  the  north-bound  train,  can 
not  be  said  to  tend  to  prove,  under  the  circumstances,  that 
these  were  not  sounded,  even  in  the  absence  of  the  over- 
whelming and  uncontradicted  testimony  that  they  were. 

It  is  said  by  appellee^s  counsel  that  "  the  testimony  is 
uncontradicted  that  the  gates  were  not  lowered,  and  that 
the  flagman  was  not  in  sight  when  the  plaintiflF  went  on 
the  tracks,"  and  it  is  urged  that  this  "  was  the  grossest  kind 
of  negligence."  There  is  testimony  tending  to  show  that 
the  crossing  at  Sixty -seventh  street  was  in  process  of  repair 
at  the  time.  Appellee  himself  testifies  that  he  "  knew  they 
were  tearing  up  the  crossing  there."  The  gates  upon  the 
east  side  of  the  tracks  had  been  removed.  It  is  not  quite 
true  to  say  that  the  testimony  is  uncontradicted  that  the 
flafifman  was  not  in  sight  when  the  plaintiflF  went  on  the 
tracks.  Appellee  states  that  he  does  "  not  remember  seeing 
a  flagman  at  Sixty-seventh  street,"  and  another  witness  in 
his  behalf  says  she  could  not  see  the  flagman  from  where 
she  was  "  because  the  train  was  right  in  the  way."  But 
another  of  his  witnesses  testifies  that  she  ''did  not  see  a 
flagman  until  the  train  that  was  going  south  had  gone  on, 
and  then  I  saw  the  flagman  coming  around  the  engine  after 
the  man  had  been  picked  up."  It  appears,  therefore,  that 
the  flagman  was  there,  apparently  on  duty,  posted  on  the 
west  side  of  the  crossing,  where  there  was  a  *'  tower,"  and 
where  for  aught  that  appears  it  was  his  duty  to  be.  There 
is  nothing  to  show  that  the  appellee  could  not  have  seen 
him  before  entering  upon  the  crossing  if  he  had  taken  the 
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pains  to  observe.  The  assertion  so  boldly  made  that  "  the 
flagman  was  not  in  sight  when  the  plaintiff  went  on  the 
tracks,"  is  apparently  a  mere  inference  of  appellee's  counsel, 
entireW  unsupported,  so  far  as  we  can  discover  by  the  evi 
dence.  If  appellants  are  to  be  held  guilty  of  negligence 
causing  appellee's  injuries,  it  must  be  upon  evidence  tend- 
ing to  sustain  the  charge,  not  upon  mere  conjecture. 

The  only  remaining  ground  upon  which  the  charofe  of 
appellants'  negligence  rests,  is  that  gates  were  not  low- 
ered on  the  east  side  of  the  crossing,  from  which  appellee 
approached  when  he  turned  to  go  back  across  the  tracks, 
according  to  his  own  version,  just  before  the  accident.  It 
appears  that  there  was  nothing  to  obstruct  his  view  of  the 
tracks  in  either  direction.  He  heard  and  saw  the  train 
approaching  from  the  north,  and  stopped  to  let  it  pass.  We 
said  in  Theobald  v.  C,  M.  &  St.  P.  Ry.  Co.,  75  111.  App. 
208,  on  p.  215,  that  gates  are  put  up  to  give  warning  that 
trains  are  passing  or  about  to  pass;  and  when  the  appellee 
saw  a  train  going  by  in  front  of  him,  he  had  all  the  warn- 
ing that  the  gates  could  have  given,  even  if  a  dozen  trains 
had  been  approaching.  The  train  which  struck  him  was  in 
full  view.  Its  approach  was  not  concealed  by  the  train 
going  south  which  he  says  was  passing  before  him.  He 
was  injured  because  he  remained  so  near  the  rail  as  to  be 
struck  by  the  right  side  of  the  pilot  beam  of  the  engine  of 
the  north  bound  train.  The  evidence  affords  no  ground  for 
concluding  that  his  being  in  such  position  was  the  result  of 
any  negligence  on  the  part  of  appellants.  8ee,  also,  Bjork 
v.  I.  C.  R.  R.  Co.,  85  111.  App.  2(59,  and  I.  C.  R.  R.  Co.  v. 
Batson,  81  111.  App.  142-153.  The  verdict  of  the  jury  and 
judgment  of  the  trial  court  upon  evidence  not  conflicting, 
is  not  binding  upon  this  courts  where  upon  its  consideration 
we  find  that  such  verdict  and  judgment  are  clearly  against 
the  weight  of  the  evidence,  and  ought  not,  as  a  matter  of 
law,  to  stand.  C.  &  N.  W.  Ry.  Co.  v.  Holdom,  Q6  111.  App. 
201,203. 

There  is  direct  conflict  in  the  evidence  as  to  where  appel- 
lee was  when  he  was  struck.     It  is  claimed  by  the  appel- 
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lants  that  he  was  not  at  the  street  crossing  but  walking 
along  the  railroad  right  of  way,  some  distance  south  of 
Sixty-seventh  street,  and  there  is  considerable  testimony 
tending  to  support  this  theory.  But  we  have  assumed  that 
the  facts  in  this  respect  were  precisely  as  appellee  claims, 
notwithstanding  the  apparently  preponderating  evidence  to 
the  contrary. 

It  seems  from  this  record  that  the  material  facts  are 
fully  before  the  court,  and  that  a  new  trial  could  not  bene- 
fit appellee. 

The  judgment  of  the  Circuit  Court  is  therefore  reversed, 
but  the  cause  will  not  be  remanded. 


John  A.  Colby  et  al.  r.  Samuel  Herron,  by  his  Next 

Friend. 

1.  EvmvscE—BtUky  Articles— How  Preserved  in  the  Record,— Where 
witnesses  are  examined  with  reference  to  a  machine  known  as  a  **  hair 
picker,"  which,  although  present  in  the  court  room  before  the  jury,  was 
not  offered  in  evidence,  but  was  very  fully  described,  so  that  its  opera- 
tion might  be  clearly  seen  and  understood,  it  must  be  regarded  as  before 
this  court  for  the  purpose  of  review  as  to  points  involving  the  sufficiency 
of  the  evidence  to  sustain  the  verdict  and  judgment. 

2.  Same— Description  of  Bulky  Articles  Used  in  Evidence, — Wheie 
a  physical  object,  admitted  in  evidence,  is  too  bulky  and  cumbersome  to 
be  incorporated  into  or  transmitted  with  the  bill  of  exceptions,  it  would 
seem  that  nothing  less  than  a  complete  description  of  such  object  will 
suffice:  and  until  the  court  is  better  advised,  it  will  hold  that  such  a  de- 
scription is  sufficient. 

8.  Same— Sufficient  Description  of  the  Machine  Referred  to  by  Wit- 
nesses.— In  the  opinion,  the  court  states  the  description  of  the  machine 
in  question,  referred  to  as  the  *'hair  picker,'*  and  holds  it  sufficient. 

Action  in  Case,  for  personal  injuries.  Appeal  from  the  Circuit  Court 
of  Cook  County;  the  Hon.  George  W.  Brown,  Judge,  presiding. 
Heard  in  the  Branch  Appellate  Court  at  the  March  term,  1899,  Re- 
versed and  remanded.    Opinion  filed  April  4,  1900. 

Partridge  &  Partridge,  attorneys  for  appellants;  John 
P.  Wu-soN,  of  counsel. 
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Seth  F.  Cuews  and  Ralph  Ceews,  attorneys  for  appellee. 

Mr.  Presiding  Justice  Horton  delivered  the  opinion  of 
the  court. 

This  is  an  action  on  the  case  brought  by  appellee  to 
recover  from  appellants  damages  for  injuries  sustained  by 
appellee  while  he,  as  an  employe  of  appellants,  was  oper- 
ating what  is  known  as  a  "hair  picker.^' 

On  behalf  of  appellee  it  is  contended  that  such  hair 
picker  was  before  the  jury,  and  that  as  it  is  not  before  this 
court  the  case  can  not  be  here  reviewed,  at  least  as  to  any 
point  involving  the  sufficiency  of  the  evidence  to  sustain 
the  verdict  and  judgment.  The  recent  case  of  Seavems  v. 
Lischinski,  82  111.  App.  298,  decided  by  this  court,  is  cited 
and  quoted  from  at  length  to  sustain  that  contention.  In 
the  case  cited,  the  piece  of  rope  referred  to  was  offered  and 
admitted  in  evidence  but  was  not  brought  to  this  court, 
neither  was  there  any  such  description  of  it  as  would  sup- 
ply the  omission.  In  the  case  at  bar  the  hair  picker  was 
not  offered  in  evidence,  although  it  was  in  the  court  room 
before  the  jury,  and  witnesses  were  examined  with  refer- 
ence to  it.  In  the  case  cited  this  court,  speaking  through 
Mr.  Justice  Shepard,  said  (p.  302) : 

"  If  there  be  a  rule  as  to  what  will  take  the  place,  in  a 
bill  of  exceptions,  of  a  physical  object  admitted  in  evidence 
at  the  trial,  but  too  bulky  and  cumbersome  to  be  incorpo- 
rated into  or  transmitted  with  the  bill  of  exceptions,  we 
have  never  seen  it  stated.  It  would  seem  that  nothing  less 
than  a  complete  description  of  the  object  would  suffice,  and 
until  we  learn  better  we  will  hold  that  such  a  description 
is  enough.  See  Doud  v.  Guthrie,  13  111.  App.  653,  on  page 
061." 

In  the  case  at  bar  the  hair  picker  is  very  fully  described, 
so  that  its  construction  and  operation  may  be  clearly  seen 
and  understood,  although,  as  stated,  it  was  not  offered  in 
evidence.  The  contention  by  counsel  for  appellee  can  not 
be  sustained. 

It  is  unnecessary  to  review  authorities  upon  the  question 
argued  by   counsel  for  appellant,   that    if    appellee    was 
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guilty  of  negligence  which  contributed  to  produce  the 
injury  he  received,  he  can  not  recover  damages  for  such 
injury.  That  is  the  settled  law  in  this  State.  To  sustain 
a  recovery  the  evidence  must  also  show  that  the  party 
ao^ainst  whom  such  recovery  is  sought,  was  guilty  of  neg- 
ligence. 

The  description  of  the  hair  picker,  which  is  taken  from 
the  printed  argument  of  counsel  for  appellant,  is  as  fol- 
lows, viz.: 

"  Beginning  with  the  part  of  the  machine  into  which  the 
hair  to  be  "  picked  "  is  fed,  there  is  a  chute  about  eleven  or 
twelve  inches  wide,  made  of  a  board  with  sides  and  about 
fifteen  or  sixteen  inches  long.  At  the  end  of  the  chute 
toward  the  hair  picker  are  two  wooden  rollers  which  engage 
the  hair  and  between  which  it  passes  to  the  picker.  Tliese 
rollers  are  each  about  two  inches  in  diameter  and  a  foot  in 
leuj^th,  and  are  so  placed  that  tbey  extend  across  the  chute 
horizontally,  and  the  lower  one  is  depressed  until  its  top 
is  one-half  inch  or  a  little  more  above  the  bottom  of  the 
chute.  These  rollers  are  turned  by  a  crank  a  foot  long  or 
so,  and  at  the  other  end  of  the  crank  shaft  a  cog-wheel  was 
fixed,  which  turned  with  the  shaft  and  geared  into  a  smaller 
cog-wheel  on  another  shaft.  The  distance  between  these 
two  shafts  was  about  a  foot,  and  on  the  second  shaft  there 
was  a  drum.  This  drum  contained  the  short,  pointed  spikes 
or "'  needles  and  pins,"  as  the  plaintiff  termed  them,  which 
were  the  pickers,  and  which  picked  the  hair. 

"  The  aistance  between  the  wooden  rollers  and  the  pro- 
jections of  pickers  on  the  drum  is  not  expressly  stated,  but 
It  is  sufficiently  indicated  by  the  testimony  of  the  plaintiff, 
who  stated  his  hand  went  through  the  rollers  about  three 
inches  above  the  wrist  joint  at  the  time  his  fingers  were  in- 
jured. 

"  The  top  of  the  drum  containing  the  pickers  down  to  the 
top  of  the  wooden  rollers  was  covered  with  a  sheet  iron  or 
"  tin  "  plate  so  that  no  part  of  the  front  of  the  pickers  was 
exposecf.  The  only  way  to  reach  the  pickers  when  the 
machine  was  in  operation  was  by  passing  through  between 
the  wooden  rollers  sufficiently  far  to  engage  the  short 
pointed  spikes  or  pickers. 

"  The  wooden  rollers  were  plainly  visible  at  all  times,  and 
about  six  inches  or  a  little  more  from  the  rollers  there  was 
a  black  mark  on  the  chute  to  indicate  how  far  the  hair  was 
to  be  pushed  by  hand.     After  that  the  hair  is  carried  be- 
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tween  the  rollers  which  draw  it  in  and  pass  it  through  so 
that  it  engages  the  pickers  on  the  drum.  This  hair  comes 
in  sheets  an  inch  or  so  in  thickness,  and  two  or  three  feet 
long. 

"  The  crank  fastened  on  the  shaft,  above  described,  is 
turned  by  hand.  The  machine  was  operated  sometimes  by 
one  boy,  who  both  turned  the  crank  and  fed  the  hair  into 
the  machine,  and  sometimes  by  two  boys,  one  of  whom 
turned  the  crank,  the  other  feeding  in  the  hair. 

"  The  machine  used  was  of  the  ordinary  kind,  which  have 
beien  in  common  and  general  use  in  upholstery  establish- 
ments for  the  last  fifteen  or  twenty  years  or  more.  '  They 
are  all  alike.'  This  machine  has  been  in  use  under  Schultz 
for  nine  years,  during  which  time  five  or  six  different  boys 
had  been  employed  upon  it. 

"  It  appeared  that  the  machine  ought  not  to  be  run  rap- 
idly to  operate  perfectly,  and  when  the  court  somewhat 
suggestively  asked  the  witness,  'The  faster  you  run  it,  the 
more  work  it  will  do,  don't  it  ? '  the  witness  replied  that  it 
would  not,  for  this  would  throw  it  out  of  line.'' 

The  witness  Schultz,  appellant's  foreman,  states  that  he 
told  appellee  not  to  go  any  farther  with  his  hand  than  the 
black  mark  on  the  chute.  This  is  not  denied  by  appellee. 
One  of  the  appellants,  before  he  agreed  to  give  appellee 
employment,  asked  his  age  and  appellee  replied  that  he  was 
fifteen  years  old.  Appellee  testified  that  he  had  never 
worked  upon  any  machine  like  or  similar  to  the  one  in 
question.  The  testimony  seems  to  us  to  be  overwhelming 
and  conclusive  of  the  fact  that  appellee  stated  in  substance 
to  said  foreman  when  the  foreman  was  showing  him  how 
to  run  the  machine,  that  he  had  run  a  like  machine  before 
that  time.  As  the  foreman  states  it,  ap]>ellee  said :  "  Oh, 
1  know  all  about  the  machine.  I  run  it  on  the  West  Side." 
Had  the  appellee  stated  truthfully  that  he  was  but  thirteen 
years  old,  and  that  he  had  never  had  any  experience  in  run- 
ning such  a  machine,  instead  of  saying  that  he  was  fifteen 
years  old  and  that  he  knew,  from  experience,  how  to  run 
the  machine,  a  different  question  might  arise  as  to  negli- 
gence on  the  part  of  appellants. 

The  machine  in  question  had  been  in  use  many  years,  and 
was  of  the  kind  in  general  use.     It  does  not  api^ear  that  it 
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was  defective  or  out  of  order.  The  drum  upon  which  were 
the  pickers,  the  "  needles  and  pins,"  as  appellee  called  them, 
was  encased  or  enclosed  so  that  they  were  reached  by  the 
hair  only  after  it  passed  between  the  rollers.  Several  other 
boys  had  worked  upon  this  machine  and  it  does  not  appear 
that  any  one  was  ever  injured  in  using  it.  There  were  no 
knives  anywhere  in  the  machine  as  charged  in  the  first  and 
third  counts  of  the  declaration  as  amended.  (The  declara* 
tion  contained  but  three  counts,  and  the  second  was  aban- 
doned by  appellee  and  the  trial  was  upon  the  first  and  third 
counts.) 

It  does  not  appear  from  the  evidence  that  appellants  or 
either  of  them,  or  any  one  for  whose  acts  or  omissions  they 
can  be  held  responsible,  was  guilty  of  the  negligence 
charged  in  the  declaration.  This  is  especially  so  when  it  is 
considered  that  appellee  stated  that  he  was  fifteen  years  of 
age  and  experienced  in  operating  such  a  machine.  And  it 
does  appear,  as  it  seems  to  us,  that  appellee  was  guilty  of 
negligence  which  contributed  to  produce  the  injury  he 
received.  He  w^ould  not  have  been  injured  had  he  not  care- 
lessly allowed  his  hand  to  pass  between  the  rollers. 

Appellee  testified  that  it  was  four  months  after  he  was 
injured  before  he  could  do  anything.  Upon  cross-examina- 
tion he  stated  that  he  told  Joe  Richter,  the  boj^  who  was 
working  with  him  when  he  was  hurt,  that  he  had  not  done 
any  work  after  he  was  hurt  because  if  he  worked  he  would 
not  get  so  much  when  this  case  "came  up" — that  he  "laid 
off  so  that  he  could  get  more" — and  that  no  one  told  him 
that,  but,  as  he  stated  it,  "I  just  figured  it  out  myself." 
There  is  no  evidence  upon  which  to  base  the  verdict  in 
this  case  except  the  testimony  of  this  witness,  the  plaintiff 
(appellee). 

We  do  not  deem  it  necessary  to  express  any  opinion  as 
to  the  refusal  of  the  court  to  give  certain  instructions  as  to 
which  complaint  is  made  by  counsel  for  appellant. 

For  the  reasons  indicated  the  judgment  of  the  Circuit 
Court  will  be  reversed  and  the  cause  remanded. 
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Frank  T.  Kinnare,  Adm.^  t.  Leon  Klein. 

1.  Practice — Withdraiving  Evidence  from  the  Jury,— Where  there 
is  any  one  essential  allegation  of  a  declaration  which  has  no  evidence 
to  support  it,  it  is  the  duty  of  the  court  to  exclude  from  the  considera- 
tion of  the  jury  all  the  evidence  in  the  case,  or  to  charge  the  jury  that 
there  is  no  evidence  to  support  the  essential  allegation,  and  for  want  of 
such  proof  to  find  for  the  defendant. 

2.  HjiHK— Motions  to  Exdude  Evidence  and  to  Instruct  the  Jury  to 
Find  for  the  Defendant  Are  in  Nature  of  Demurrers  to  Evidence.— 
Where  there  is  any  one  essential  allegation  of  a  declaration  which  has 
no  evidence  to  support  it,  motions  to  exclude  the  evidence  and  motions 
to  instruct  the  jury  to  find  for  the  defendant,  are  in  the  nature  of 
demurrers  to  the  evidence,  and  admit  not  only  all  that  the  testimony 
proves,  but  all  that  it  tends  to  prove. 

3.  Same—  Where  Court  May  Direct  a  Verdict  Against  Party  Holding 
Affirmative, — If  there  is  no  evidence  before  the  jury,  on  a  material 
issue,  in  favor  of  the  party  holding  the  affirmative  of  that  issue,  on 
which  the  jury  could,  in  the  eye  of  the  law,  reasonably  find  in  his  favor, 
the  court  may  exclude  the  evidence  or  direct  the  jury  to  find  against 
the  party  so  holding  the  affirmative;  but  when  there  is  such  evidence 
before  the  jury,  it  must  be  left  to  them  to  determine  its  weight  and 
effect. 

4.  Words  and  Phrases— **£'tnctence  Tending  to  fVore."—** Evi- 
dence tending  to  prove"  means  more  than  a  mere  scintilla  of  evidence, 
but  evidence  upon  which  the  jury  can,  without  acting  unreasonably  in 
the  eye  of  the  law,  decide  in  favor  of  the  plaintiff,  or  the  party  produc- 
ing it 

5.  Negligence— Cowsft^M^tng  a  Good  Cause  of  ^cfion.— Actionable 
negligence,  or  negligence  which  constitutes  a  good  cause  of  action, 
grows  out  of  a  want  of  ordinary  care  and  skill  in  respect  to  a  person  to 
whom  the  defendant  is  under  an  obligation  or  duty  to  use  ordinary  care 
and  skill 

Action  in  Cose,  for  personal  injuries. —Appeal  from  the  Circuit  Court 
of  Cook  County;  the  Hon.  Elbridge  Hanecy,  Judge,  presiding.  Heard 
in  the  Branch  Appellate  Court  at  the  March  term,  1899.  Affirmed. 
Opinion  filed  AprU  17,  1900. 

Statement  of  Facts.— The  deceased,  Abraham  Strauss, 
was  a  lad  about  seventeen  years  old  on  the  day  of  his  death, 
June  2f),  1896.  He  had  been  working  for  diflFerent  employ- 
ers for  about  five  years  and  had  been  employed  by  Leon 
Klein,  the  defendant,  for  from  live  to  seven  weeks  at  the 
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time  he  met  his  death.  He  was  hired  as  an  inspector  and 
bundle  wrapper,  the  duties  of  which  employment  kept  him 
in  a  balcony  on  the  main  floor  of  defendant's  department 
store.  He  was  a  bright,  intelligent  lad,  careful,  obedient, 
temperate,  and  of  quiet  disposition.  His  faculties  were 
normal  and  perfect.  When  he  was  hired  by  the  defendant 
he  was  instructed  in  his  duties  as  wrapper  and  inspector 
and  worked  steadily  in  that  capacity  until  Friday  morning 
of  each  week.  On  that  day  it  was  the  custom  in  defend- 
ant's store  to  bring  up  barrels  of  glassware  from  the  base- 
ment to  the  main  floor.  This  work  was  superintended  by 
the  chief  inspector,  Joseph  Neides,  who  ordered  deceased 
to  assist  each  Friday  morning  of  his  emj^loyment.  It  was 
the  custom  for  Neides  and  deceased  to  go  into  the  base- 
ment on  that  day,  roll  five  or  six  barrels  of  glassware  from 
the  storeroom  to  a  freight  elevator,  put  them  on  the  elevator 
and  carry  them  in  that  way  to  the  main  floor.  This  freight 
elevator  ran  in  a  shaft  extending  from  the  basement  to  the 
roof  of  the  four-story  building,  was  in  the  usual  platform 
and  brace  form,  operated  by  steam  and  started  or  stopped 
by  pulling  a  cable.  The  shaft  was  built  of  brick,  lighted 
by  windows,  and  was  provided  with  doors  at  each  floor, 
made  of  corrugated  iron,  sliding  together  from  above  and 
below  and  provided  with  a  catch  holding  the  sliding  parts 
together  from  the  inside  when  they  met.  There  was  no 
knob  or  key  on  the  outside  of  the  doors.  It  appears  from 
the  evidence  that  there  was  no  exclusively  employed  eleva- 
tor operator,  but  that  one  Brummell  was  hired  to  run  it, 
l)esides  being  receiving  clerk,  carpenter  and  general  porter, 
and  that  it  was  Brumraell's  duty,  under  the  terms  of  his 
employment,  to  run  the  elevator  if  anybody  requested  it, 
and  that  he  did  run  it  from  fifty  to  one  hundred  times  a 
day.  Some  of  the  employes  of  defendant,  including  young 
cash  boys,  seem  to  have  operated  the  elevator  when  they 
needed  it.  The  testimony  of  several  witnesses  showed  that 
employes  on  upper  floors  sometimes  opened  the  elevator 
doors  from  the  outside  by  inserting  thin  cardboards  or 
instruments  in  the  space  between  the  doors,  pressing  against 
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the  catch,  and  having  released  it,  pulled  the  cable  of  the 
elevator  to  bring  the  cage  up  or  down.  There  was  no  bell 
or  signal  in  the  shaft  to  warn  parties  near  the  elevator  that 
it  was  about  to  move.  It  appears  that  the  heads  of  depart- 
ments or  managers  of  employes  knew  of  this  practice,  and 
themselves  also  sometimes  operated  the  elevator  in  the  same 
way.  The  doors  to  the  shaft  in  the  basement  swung  back 
on  hinges  and  were  open  all  day,  giving  free  access  to  the 
shaft.  On  the  morning  of  the  day  of  the  accident,  Neides, 
the  chief  ins|>ector  for  defendant,  ordered  deceased  to  go  to 
the  basement  with  him  to  bring  up  glassware.  Deceased 
had  done  this  on  several  Fridays  previous,  and  seems  to 
have  known  what  was  expected  of  him.  Together  they 
went  to  the  basement  to  a  shed  under  the  sidewalk  where 
the  glassware  was  kept,  about  225  feet  from  the  elevator. 
Five  or  six  barrels  were  rolled  by  them  to  a  point  ten  or 
twelve  feet  from  the  freight  elevator,  preparatory  to  placing 
them  on  the  platform  to  take  to  the  main  floor.  While 
deceased  was  tipping  the  last  barrel  on  end,  a  cash  boy 
called  the  chief  inspector  away  on  business  of  immediate 
importance.  Before  leaving,  Neides  told  deceased  to  wait 
for  him,  that  he  would  be  back  in  a  few  minutes,  and  was 
absent  four  or  live  minutes  in  all.  *  On  previous  occasions 
deceased  had  operated  the  elevator  while  Neides  was  with 
him,  but  had  never  been  warned  or  instructed  concerning 
the  elevator  and  did  not  operate  it  like  an  elevator  man  of 
experience  would,  and  had  never  operated  it  alone.  Under 
the  supervision  of  Neides,  he  had  operated  it  about  a  half 
dozen  times.  The  last  act  deceased  was  seen  doing  was  to 
stand  the  last  of  the  barrels  on  end.  When  Neides  returned, 
four  or  five  minutes  later,  deceased  had  been  lifted  out  of 
the  bottom  of  the  shaft  where  he  was  found,  crushed  so 
severely  that  death  ensued  quickly.  It  appears  that  a  noise 
was  heard  proceeding  from  the  elevator  shaft,  and  the  car 
was  observed  running  up  and  down  with  two  barrels  upon 
it.  The  elevator  doors  at  the  third  floor  were  found  to 
have  been  forced  outward  several  inches,  and  blood  and 
clotted  hair  were  found  on  the  walls  of  the  shaft  between 
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the  second  and  third  floors.  No  witness  saw  the  mishap, 
but  Brummel  found  deceased  lying  completely  in  the  shaft 
at  the  bottom  with  his  head  crushed. 

This  suit  was  brought  by  the  administrator  of  deceased 
to  recover  damages  from  the  proprietor  of  the  store  for 
alleged  negligence  in  controlling  and  operating  the  ele- 
vator. A  jury  was  impaneled,  and  at  the  close  of  plaint- 
iffs case,  the  court  gave  an  instruction  to  find  the  defendant 
not  guilty. 

Judgment  for  defendant  and  for  costs  against  plaintiff 
was  duly  ordered,  from  which  this  appeal  is  prosecuted. 

Wheelkr  &  SiLBER,  attomcys  for  appellant. 

John  A.  Post  and  W.  N.  "Williams,  attorneys  for  appellee. 

Mr.  Justice  Shepard  delivered  the  opinion  of  the  court. 

In  Frazer  v.  Howe,  106  111.  563,  the  court,  speaking 
throuorh  Mr.  Justice  Scholfield,  with  reference  to  the  prac- 
tice and  effect  of  an  instruction  to  find  for  the  defendant, 
said: 

"The  practice  of  withdrawing  the  evidence  from  the 
jury,  altnough  looked  upon  with  disfavor  (citing  prior 
decisions),  is  nevertheless  admissible,  and  where  there  is  any 
one  essential  allegation  of  a  declaration  which  has  no  evi- 
dence to  support  It,  we  have  held  it  is  the  duty  of  the  court 
to  exclude  from  the  consideration  of  the  jury  all  the  evi- 
dence  in  the  case,  or  to  charge  the  jury  that  there  is  no  evi- 
dence to  support  the  essential  allegation,  and  for  want  of 
such  proof  to  find  for  the  defendant.  (Citing  84  111.  269.) 
Motions  to  exclude  evidence,  and  motions  to  instruct  the 
jury  to  find  for  the  defendant  in  such  cases,  are  in  the 
nature  of  demurrers  to  evidence,  and  hence  they  admit  not 
only  all  that  the  testimony  proves,  but  all  that  it  tends  to 
prove.    (Citing  101  111.  9tS.) 

If  there  is  no  evidence  before  the  jury,  on  a  material 
issue,  in  favor  of  the  party  holding  affirmative  of  that  issue, 
on  which  the  jury  could,  in  the  eye  of  the  law,  reasonably 
find  in  his  favor,  the  court  may  exclude  the  evidence,  or 
direct  the  jury  to  find  against  the  party  so  holding  the 
affirmative;  but  when  there  is  such  evidence  before  the 
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jury,  it  must  be  left  to  them  to  determine  its  weight  and 
effect.     (Citing  Best  on  Evidence.) 

It  is  not  within  the  province  of  the  judge,  on  such  a 
motion,  to  weigh  the  evidence  and  ascertain  where  the  pre- 
ponderance is.  This  function  is  limited  strictly  to  deter- 
mining whether  there  is,  or  is  not,  evidence  legally  tending 
to  prove  the  fact  affirmed,  i.  e.j  evidence  from  which,  it 
credited,  it  may  reasonably  be  inferred,  in  legal  contem- 
plation, the  fact  affirmed  exists,  laying  entirely  out  of  view 
the  effect  of  all  modifying  or  countervailing  evidence. 
(Citing  prior  decisions.)" 

No  subsequent  case  has  departed  from  the  rule  so  laid 
down,  although  there  have  been  some  explanations  of  cer- 
tain expressions  in  it.  Thus,  in  Simmons  v.  Chicago  and 
Tomah  R.  R.  Co.,  110  111.  340,  the  court,  in  discarding  the 
doctrine  that  a  scintilla  of  evidence  tending  to  support  the 
plaintiflTs  case  would  require  the  case  to  be  submitted  to  the 
jury,  applies  this  test  to  that  phase  of  the  law,  viz.: 

"When  the  evidence  given  at  the  trial,  with  all  infer- 
ences that  the  jury  could  justifiably  draw  from  it,  is  so 
insufficient  to  support  a  verdict  for  the  plaintiff,  that  such 
a  verdict,  if  returned,  must  be  set  aside,  the  court  is  not 
bound  to  submit  the  case  to  the  jury,  but  ma}^  direct  a 
verdict  for  the  defendant.     (Citing  many  authorities.)" 

Again,  in  Bartelott  v.  International  Bank,  119  111.  259, 
Frazer  v.  Howe,  supra^  and  Simmons  v.  Railroad  Co.,  sup^a, 
are  approved,  and  it  is  said : 

"It  is  apparent  that  *  evidence  tending  to  prove*  means 
more  than  a  mere  scintilla  of  evidence,  out  evidence  upon 
which  the  iury  could,  without  acting  unreasonably  in  the 
eye  of  the  law,  decide  in  favor  of  the  plaintiff,  or  the  party 
producing  it." 

The  limitation  upon  the  judge  not  to  invade  the  func- 
tion of  the  jury  upon  questions  of  fact,  is,  however,  there 
again  protected  by  a  reiteration  that  in  passing  upon  the 
question  the  judge  is  not  authorized  to  weigh  the  evidence 
and  decide  where  the  preponderance  is. 

If  anything  was  left  of  the  "scintilla  rule  of  evidence" 
before  Offutt  v.  Columbian  Exposition,  175  111.  472,  that 
case  disposed  of  it ;  but  even  with  that  done.  Chief  Justice 
Carter  in  speaking  for  the  court,  recognized  and  discussed 
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the  confusion  that  existed  because  of  the  different  meanings 
attached  to  the  phrase  "  tending  to  prove,"  and  besides 
quoting  with  approval  the  foregoing  paragraph  from  the 
Bartelott  case,  supra^  as  solving  most  of  the  difficulty, 
quoted,  also,  from  Mr.  Justice  Munle,  as  follows : 

"Applying  the  maxim  de  minimis  non  curat  leXy  when  we 
say  that  there  is  no  evidence  to  go  to  the  jury,  we  do  not 
mean  that  there  is  literally  none,  but  that  there  is  none 
which  ought  reasonably  to  satisfy  the  jury  that  the  fact 
sought  to  be  proved  is  established.'* 

And  again,  he  quotes  from  Connor  v.  Giles,  76  Me.  132, 
that  "  there  is  no  practical  or  logical  difference  between  no 
evidence  and  evidence  without  legal  weight." 

Then  Judge  Carter  adds,  that  which  requires  no  affecta- 
tion on  our  part  to  record  the  excellence  of : 

"  It  is  of  course  true  that  there  are  cases  where  there  is 
literally  no  evidence  in  support  of  some  material  and  neces- 
sary allegation,  but  there  are  many  others  where  there  may 
be  some  evidence  tending  in  some  remote  degree  to  support 
every  allegation,  yet  of  too  inconclusive  and  unsubstantial 
a  character  to  be  the  foundation  of  a  verdict.  In  either  of 
such  cases  the  court  may,  when  the  question  is  properly 
raised,  so  determine,  and  didrect  a  verdict  as  in  cases  where 
there  is  no  evidence." 

The  limitation  upon  the  judge,  not  to  weigh  the  evidence 
nor  to  pass  upon  the  credibility  of  the  witnesses,  questions 
reserved  solely  for  the  jury,  is  again  invoked  in  the  Offutt 
case;  and  as  to  the  duty  of  the  judge  in  passing  upon  a  motion 
to  take  the  case  from  the  jury,  in  either  of  the  modes  we  have 
been  speaking  of,  it  is  there  said : 

"  The  province  of  the  jury  must  not  be  invaded,  and  where 
reasonable  minds,  acting  within  the  limitations  prescribed 
by  the  rules  of  law,  mi^ht  reach  different  conclusions,  the 
evidence  must  be  submitted  to  the  jury." 

With  these  rules  to  guide  our  inquiry,  the  question  before 
lis  is,  as  said  by  Mr.  Justice  Craig  in  the  late  case  of  Illinois 
Central  R.  R.  Co.  v.  Harris,  184  111.  57  (see,  also,  I.  C.  R.  R. 
Co.  V.  Griffin,  184  111.  9), "whether  the  evidence,  with  all 
inferences  to  be  properly  drawn  therefrom,  fairly  tended  to 
prove  plaintiff's  cause  of  action  as  set  out  in  his  declaration." 
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We  have  set  forth  in  the  statement  of  facts  that  precedes 
this  opinion  all  the  material  facts  the  record  contains. 

Appellant  does  not  state  anywhere  which  one  or  more 
of  the  three  original  counts  of  the  declaration  or  of  the  live 
additional  counts  thereof,  he  relies  upon,  and  we  will  have 
to  follow  the  order  of  his  argument  to  find  out  wherein  it 
is  he  claims  that  appellee  was  guilty  of  actionable  neg- 
ligence. No  brief  with  points,  as  required  by  the  rules  of 
this  court,  accompanies  the  labeled  "  argument  on  behalf 
of  appellant"  (that  is  not  in  any  manner  subdivided  or 
separated),  and  it  is  not  easy  to  find  just  what  it  is  that 
appellant  places  reliance  upon.  Though  we  overlook  the 
departure  from  our  rules,  we  will  not  be  disposed  to  exam- 
ine each  count  of  the  declaration  with  reference  to  the 
details  of  evidence  that  may  possibly  tend  to  support  it, 
any  further  than  is  indicated  by  the  argument.  It  will  be 
all  that  our  broadest  sense  of  duty  and  justice  demands,  if 
we  diligently  endeavor  to  cull  from  the  mass  of  appellant's 
argument,  what  his  contentions  are. 

We  first  observe  the  general  statement  that  "  the  plaintiff 
charged  the  defendant  with  keeping  the  elevator  in  a  neg- 
ligent condition,  with  failing  to  instruct  or  warn  deceased, 
and  with  disregarding  ordinances  of  the  city  of  Chicago 
regulating  the  use  and  control  of  freight  elevators; "  and 
then  follows  a  reference  to  sections  1571,  1572,  1614  and 
1653,  of  the  ordinances  of  the  city  of  Chicago,  relating  to 
and  regulating  the  use  of  elevators. 

Later  on,  said  sections  1653  and  1572  only,  are  specific- 
ally mentioned  and  argued  upon  as  having  been  violated  by 
appellee. 

We  will  first  consider  section  1653  with  reference  to  the 
evidence.    It  is  as  follows : 

"  Section  1653.  It  shall  be  the  duty  of  every  person  own- 
ing, controlling,  operating  or  using  as  owner,  lessee  or  agent, 
any  passenger  or  freight  elevator,  in  any  building  within 
the  corporate  limits,  to  employ  some  competent  person  to 
take  charge  of  and  operate  the  same,  and  any  such  person 
who  shall  neglect  to  comply  with  the  provisions  of  this  sec- 
tion shall  be  fined  the  sum  of  $10  for  each  and  every  day  of 
such  neglect." 
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The  rule  we  have  hereinbefore  referred  to,  that  a  motion 
made  at  the  close  of  the  plaintiff's  evidence  to  instruct  the 
jury  to  find  for  the  defendant,  admits  the  truth  of  all  that 
the  evidence  in  behalf  of  the  plaintiff,  together  with  all  infer- 
ences to  be  properly  drawn  therefrom,  does  not  go  so  far  as 
to  include  a  part  only  of  the  evidence  of  a  witness  who  has 
testified  to  a  fact  upon  his  examination  in  chief,  which  he 
withdraws  from  upon  cross-examination.  In  considering 
what  his  testimony  proves  or  tends  to  prove,  all  of  his  testi- 
mony must  be  considered  together. 

It  is  claimed  in  argument  that  because  one  witness  testi- 
fied upon  his  examination  in  chief  that  he  knew  of  his  own 
knowledge  that  Brummell  was  not  hired  to  run  the  elevator, 
but  was  receiving  clerk,  carpenter  and  general  porter,  it 
was  admitted,  by  the  motion  to  instruct  the  jury  to  find  for 
the  defendant,  that  the  ordinance  was  violated.  This  same 
witness  upon  cross-examination  was  compelled  to  admit 
that  what,  in  such  respect,  he  had  testified  upon  examina- 
tion in  chief  as  being  within  his  own  knowledge,  was  a  mere 
guess  by  him,  and  that  he  did  not  know  anything  about  it. 

Besides,  Brummell,  who  was  called  as  a  witness  by  appel- 
lant, testified  that  he  was  employed  to  run  the  elevator, 
besides  doing  other  work;  that  he  had  run  the  elevator  ever 
since  it  was  in  the  building,  fifty,  sixty,  and  sometimes  a 
hundred  times  a  day,  and  would  do  it  whenever  asked. 
The  ordinance  does  not  seem  to  require,  nor  would  it  be 
reasonable  to  inject  into  it  a  meaning  that  some  one  should 
be  employed  whose  exclusive  duty  would  be  to  take  charge 
of  and  operate  the  elevator.  Such  a  requirement  would  in 
many  cases,  especially  in  the  case  of  a  freight  elevator  that 
might  not  be  used  often,  or  only  at  particular  hours  of  a 
day,  amount  to  an  onerous  burden  and  an  unreasonable  one, 
not  contemplated  by  the  ordinance.  Brummell  was  the 
first  person  to  reach  the  body  of  the  deceased  after  the  acci- 
dent, and  could  not  have  been  so  far  away  as  not  to  be 
within  easy  reach  if  the  deceased  had  chosen  to  call  upon 
him  to  operate  the  elevator.  Considering  all  the  evidence 
upon  that  subject,  it  was,  in  the  language  of  Chief  Justice 
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Carter,  supra^  '*  of  too  inconclusive  and  unsubstantial  a 
character  to  be  the  foundation  of  a  verdict,"  because  of  a 
violation  of  said  section  1653. 
We  will  next  consider  .section  1572,  which  is  as  follows : 

"Section  1572.  Elevator-shaft  doors. — Doors  in  such 
shafts  shall  be  made  of  metal,  and  the  catches  or  fastenings 
upon  such  doors  shall  be  so  placed  that  they  can  be  opened 
onlv  from  the  inside  of  the  shaft,  and  entirely  under  con- 
trol of  the  elevator  operator." 

The  evidence  showed  that  all  the  doors  to  the  elevator 
shaft  were  made  of  iron  or  iron  and  tin.  They  were 
double  and  were  provided  with  a  latch  or  hook  on  the 
inside  that  caught  and  held  them  together.  These  hooks 
or  latches  were  made  so  that  without  the  use  of  some  appli- 
ance from  the  outside  they  could  only  be  opened  from  the 
inside  of  the  shaft. 

It  was  shown  by  the  testimony  of  several  witnesses  that 
the  doors  were  susceptible  of  being  opened,  and  were  fre- 
quently opened,  from  the  outside,  by  means  of  inserting  a 
piece  of  card  board,  a  thin  piece  of  iron,  a  knife  blade,  or 
anything  thin  and  strong,  in  the  space  between  the  doors 
and  lifting  the  latch  or  hook  that  held  them  together. 

The  provision  of  the  ordinance  that  the  catches  or  fast- 
enings shall  be  so  placed  that  they  can  be  only  opened  from 
the  inside  of  the  shaft,  must  be  reasonably  construed,  and 
should  not  be  held  to  be  prohibitive  of  fastenings  that  shall 
not  be  proof  against  ingenuity  or  exterior  force  of  an  unu- 
sual and  uncontemplated  kind.  We  do  not  think  the  con- 
clusion of  appellant,  that  because  the  doors  were  capable  of 
being  opened  in  the  manner  proved  there  was  a  violation 
of  the  ordinance  in  such  respect,  is  warranted. 

But  if  there  had  been  a  technical  violation  of  the  ordi- 
nance  in  respect  to  the  openings,  there  is  no  tangible  evi- 
dence that  a  failure  to  comply  with  the  ordinance  was  the 
proximate  cause  of  the  accident.  There  can  be  no  pretense 
that  the  accident  was  due  in  any  measure  to  imperfect  fast- 
enings to  doors  upon  any  floor  above  the  basement. 

The  custom  of  the  business  seems  to  have  been  for  Brum- 
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mell  to  test  the  elevator  every  morning  by  running  it  up 
and  down,  and  then  to  leave  it  at  the  bottom  or  basement 
floor  with  those  doors  open  ready  for  loading  the  elevator 
when  required.  That  is  what  was  done  on  the  morning  in 
question,  and  the  doors  were  open  to  take  on  the  barrels  of 
glassware  which  the  deceased  and  Neides  were  preparing 
to  load  the  elevator  with. 

Of  course  it  was  necessary  that  the  doors  should  be  open 
in  order  to  put  a  load  into  or  upon  the  elevator.  Just 
before  the  barrels  were  in  position  to  be  put  into  the  ele- 
vator. Neides  was  called  away  from  the  work  for  a  few 
minutes — he  was  away,  in  fact,  four  or  five  minutes — and 
before  leaving  he  told  deceased  to  wait  until  he  came  back. 
The  next  thing  known  of  the  deceased  was  that  he  was 
lying  in  the  bottom  of  the  shaft,  dead,  or  substantially  so. 
The  deceased  had  assisted  in  the  same  kind  of  work  fre- 
quently before,  and  knew  he  had  never  been  permitted  to 
operate  the  elevator  alone.  The  only  times  on  which  he 
had  operated  it,  were  when  Neides  was  present  in  the 
elevator  with  him. 

Under  such  circumstances  it  would  have  been  an  unneces- 
sary and  uncalled-for  precaution  for  Neides  to  have  closed 
the  doors,  especially  when  he  told  the  deceased  to  wait  for 
his  return  before  doing  anything  more — hid  position  being 
such  as  cast  a  duty  upon  the  deceased  to  obey  his  orders. 
Had  the  deceased  kept  out  of  the  elevator,  as  he  was  in 
eflfect  commanded  to  do,  the  accident  could  not  by  any  pos- 
sibility have  happened.  The  elevator  was  in  complete 
working  order;  it  had  been  tested  by  Brummell  only  a  few 
minutes  before,  and  worked  all  right  and  was  in  good  con- 
dition; and  it  was  used  fifteen  minutes  after  the  accident  to 
carry  up  the  body  of  deceased. 

We  are  unable  to  find  any  evidence  fairly  tending  to  show 
that  appellee  was  guilty  of  any  negligence  concerning  the 
elevator  or  its  operation,  which  it  can  be  said  was  the  proxi- 
mate cause  of  the  death  of  appellant's  intestate. 

"Actionable  negligence,  or  negligence  which  constitutes 
a  good  cause  of  action,  grows  out  of  a  want  of  ordinary  care 
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and  skill  in  respect  to  a  person  to  whom  the  defendant  is 
under  an  obligation  or  duty  to  use  ordinary  care  and  skill. 
*  *  *  It  is  a  rule  of  law  too  well  settled  to  require  the 
citation  of  authorities,  that  where  the  breach  of  duty  alleged 
is  not  the  cause  of  the  injury  received,  there  can  be  no 
recovery.  *  *  *  The  absence  of  either  a  fire  proof  shaft, 
or  of  metal  doors  in  the  shaft,  or  of  catches  or  fastenings 
on  the  doors  which  could  onl}'  be  opened  on  the  inside  of 
the  shaft  and  were  entirely  under  the  control  of  the  opera- 
tor, did  not  cause  or  contribute  to  the  personal  injury  that 
was  received  by  appellant.  Gibson  v.  Leonard,  143  111.  18:2; 
see  also,  Chicago  &  Galena  Union  K.  R.  Co.  v.  Loomis,  13 
III.  548;  Illinois  Central  R.  R.  Co.  v.  Phelps,  29  III.  447; 
Quincy,  A.  &  St.  L.  R.  R.  Co.  v.  Wellhoener,  72  III.  60." 

Lest  it  may  be  intended  by  appellant,  by  his  occasional 
remarks  scattered  through  his  argument,  to  rely  upon  appel- 
lee's alleged  negligence  in  not  instructing  and  warning  the 
deceased  concerning  the  use  of  the  elevator,  we  will  briefly 
comment  upon  that  phase  of  the  case.  Some  of  the  counts 
of  the  declaration  do  allege  a  neglect  by  appellee  in  such 
respect.  It  is,  we  think,  a  sufficient  answer  to  appellant's 
contention  with  reference  to  that  aspect  of  the  case,  if  it  be 
that  he  does  so  contend,  to  say  that  although  the  evidence 
does  not  show  that  the  deceased  was  ever  instructed  or 
warned  with  respect  of  the  use  of  the  elevator,  it  plainly 
appears  that  not  only  was  he  never  directed  or  expected  to 
use  the  elevator  by  himself,  but  also  that  he  had  never  been 
permitted  to  use  it  alone,  and  that  on  the  particular  occa- 
sion involved  he  was  in  eflfect  commanded  not  to  use  it. 

The  inference  from  all  the  evidence  is  that  the  deceased 
in  an  excess  of  zeal  undertook  to  load  and  operate  the  ele- 
vator while  Neides  was  away,  and  that  in  some  manner  it 
passed  beyond  his  power  of  control,  and  that  in  going  up 
his  body  was  caught  between  the  elevator  frame  work  and 
the  doors  at  the  third  floor,  and  crushed  to  death.  But  we 
fail  to  find  in  the  record  any  evidence,  beyond  the  mere  cir- 
cumstance of  the  death,  which  serves  to  attach  to  appellee 
such  neglect  or  failure  in  duty  as  renders  him  liable,  ii;  the 
eye  of  the  law,  for  the  deplorable  result. 

The  judgment  of  the  Circuit  Court  will  therefore  be 
aflirmed. 
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City  of  Chicago  v.  William  Wilkie  et  al.  88^15 

a92    11191 


1.  Ordinances— W^7i€>t  a  Court  of  Equity  Will  Not  Restrain  Enforce- 
ment of,— A  court  of  equity  will  not  entertain  a  bill  to  restrain  prosecu- 
tion under  a  municipal  ordinance  on  the  ground  of  the  alleged  illegality 
of  such  ordinance.  The  validity  of  an  ordinance  of  the  character 
here  involved  can  only  be  tested  by  appeal  from  a  fine  imposed  under  it. 

2.  SAME^Exceptions  to  the  Ride  that  a  Court  of  Equity  Will  Not 
Restrain  the  Enforceinent  of  an  Ordinance. —There  are  two  exceptions 
to  the  general  rule  above  stated!*,  viz.:  First,  to  prevent  irreparable 
injury;  second,  to  prevent  a  multiplicity  of  suits. 

3.  Same — May  Derive  Validity  from  Different  Grants  of  Potver.— An 
ordinance  may  derive  its  validity  from  several  different  grants  of 
power,  and  not  depend  solely  upon  any  single  section  or  clause  of  a 
statute. 

4.  Cities  and  Villages— PoZice  Poiocrs.— The  city  council  in  cities 
has  power  to  regulate  the  police  of  the  city,  to  pass  and  enforce  all  nec- 
essary police  ordinances,  and  to  do  all  acts  and  make  all  regulations  which 
may  be  necessary  or  expedient  for  the  promotion  of  health  or  the  sup- 
pression of  disease. 

5.  Pouce  Powers— IncZucte«  Regulation  of  All  Such  Business  and 
Occupations  as  Affect  the  Health  of  the  People.— The  express  power 
reposed  in  the  common  council  of  a  city  to  do  all  acts  necessary  or 
expedient  for  the  promotion  of  health,  by  implication  confers  the  power 
to  regulate  all  such  business  and  occupations  as  affect  the  health  of  the 
people. 

6.  S*ME— Ordinances  and  Regulations  for  Preservation  of  Health.— 
All  ordinances  and  regulations  for  the  preservation  of  the  health  and 
safety  of  the  inhabitants  are  within  the  police  power  of  the  city  of  Chi- 
cago. The  power  to  pass  and  enforce  all  necessary  police  ordinances  is 
expressly  conferred  upon  the  common  council. 

7.  CoNSTRUcrriON  op  Statutes— 2lc*  of  Jane  10,  1807,  Licensing 
Plumbers, — The  act  of  the  General  Assembly  entitled  **An  act  to  pro- 
vide for  the  licensing  of  plumbers  and  to  supervise  and  inspect  plumb- 
ing," does  not  expressly  or  impliedly  deprive  cities  and  villages  of  the 
power  to  require  a  license  in  order  to  conduct  the  business  of  a  master 
plumber. 

Bin  for  Injanction.— Appeal  from  the  Circuit  Court  of  Cook  County; 
the  Hon.  John  Gibbons,  Judge,  presiding.  Heard  in  the  Branch  Appel- 
late Court  at  the  October  term,  1899.  Reversed  and  remanded  with 
directions.    Opinion  filed  April  17,  1900. 

Charles  M.  Walker,  corporation  counsel,  Colin  C.  H. 
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FvFFE  and  William  Howabd    Fitzgerald,   assistant  cor- 
poration counsel,  attorneys  for  appellant. 

No  appearance  by  appellees. 

Mr,  Presiding  Justice  Horton  delivered  the  opinion  of 
the  court. 

In  this  case  seventy-nine  master  plumbers  (appellees), 
joining  as  complainants,  filed  a  bill  in  chancer}"^  in  the  Cir- 
cuit Court  to  enjoin  the  city  of  Chicago  (appellant)  from 
enforcing  what  is  commonly  known  as  the  "Plumbers' 
License  Ordinance."  To  said  bill,  as  amended,  appellant 
filed  a  general  demurrer,  which  was  overruled,  and  a  final 
decree  entered,  perpetually  enjoining  appellant  as  per 
prayer  of  the  bill. 

The  bill  charges  that  the  city  authorities  have  made 
demand  upon  appellees  to  take  out  licenses  and  .pay  therefor 
a  license  fee  of  thirty  dollars  each,  and  threaten  to  arrest 
appellees  should  they  engage  in  their  business  of  plumbing 
in  said  city  without  having  procured  such  licenses,  and  that 
they  fear  that  should  appellees  so  engage  in  their  said  busi- 
ness that  they  will  be  prosecuted  and  fined  by  a  magistrate 
and  that,  in  case  such  fine  is  not  paid,  they  will  be  arrested 
and  imprisoned. 

It  is  also  charged  in  said  bill  that  appellees  believe  said 
ordinance  to  be  unconstitutional  and  void,  and  that  they 
have  been  examined  and  received  a  certificate  as  to  their 
qualifications  from  an  examinino^  board  created  under  Sec. 
500,  Hurd's  Stat,  of  111.,  as  to  Cities  and  Villages  (Sec.  3, 
Act  of  '97,  as  to  licensing  plumbers),  and  are  thereby 
authorized  to  conduct  their  said  business  as  master  plumb- 
ers without  procuring  a  license  under  said  ordinance. 

First.  Has  a  court  of  chancery  jurisdiction  to  entertain 
this  bill?  That  is  the  question  here  first  presented.  It  is 
the  well-settled  law  of  this  State  that,  as  a  general  rule,  a 
court  of  chancery  will  not  interfere  to  restrain  the  enforce- 
ment of  a  municipal  ordinance  where  the  party  complaining 
has  a  full  and  complete  remedy  at  law. 
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In  Poyer  v.  Village  of  Des  Plaines,  123  111.  Ill,  115,  the 
court  says : 

"  The  legality  or  illegality  of  the  ordinance  is  purely  a 
question  of  law,  which  the  common  law  court  is  competent 
to  decide.  *  *  *  When  ordinances  have  been  enacted 
by  the  proper  authority,  a  court  of  equity  will  not  inter- 
fere, by  injunction,  to  restrain  their  enforcement  in  the 
appropriate  courts  upon  the  ground  that  such  ordinances 
are  alleged  to  be  illegal,  or  because  of  the  alleged  innocence 
of  the  party  charged." 

Yates  V.  Batavia,  79  111.  500,  was  a  bill  filed  to  enjoin 
the  prosecution  of  suits  and  to  settle  the  legality  of  an 
ordinance  concerning  the  "  sale  or  giving  away  of  intoxi- 
cating liquors."  The  court  disposed  of  the  contention  in 
these  words : 

"  A  court  in  chancery  has  no  jurisdiction  of  the  subject- 
matter  of  this  litigation,  nor  is  it  in  the  power  of  the 
parties  to  waive  the  question  of  jurisdiction  and  compel  it 
to  try  the  cause.  Whatever  defense,  if  any,  existed  to  the 
several  actions  against  complainants,  was  complete  in  a 
court  of  law  where  they  were  pending,  and  the  court  very 
properly  dismissed  them  from  that  forum." 

In  Skakel  v.  Roche,  27  111.  App.  423,  the  court  states  the 
rule  very  clearly  in  these  words  (page  426) : 

"  The  general  rulf^  is  well  settled,  and  has  been  repeatedly 
announced  in  this  State,  that  a  court  of  equity  will  not 
entertain  a  bill  to  restrain  prosecution  under  a  municipal 
ordinance  on  the  ground  of-  the  alleged  illegality  of  such 
ordinance.  The  validity  of  an  ordinance  of  the  "character 
here  involved  can  only  be  tested  by  appeal  from  a  fine  im- 
posed under  it." 

To  the  same  effect  are  Chicago  Pub.  Stk.  Exchange  v. 
McClaughry,  148  111.  372;  C,  B.  &  Q.  R.  R.  Co.  v.  City  of 
Ottawa,  148  111.  397;  High  on  Injunctions,  Sees.  1243  and 
1244;  Strang  v.  Richmond,  P.  &  C.  R.  R.  Co.,  93  Fed.  Rep.  71. 

It  is  held  in  Cicero  Lumber  Co.  v.  Town  of  Cicer©,  170 
HI.  9,  that  there  are  two  exceptions  to  the  general  rule  above 
stated,  viz.:  "  First,  to  prevent  irreparable  injury,  and  second, 
to  prevent  a  multiplicity  of  suits"  (p.  32).  Equity  juris- 
diction was  there  entertained  upon  the  theory  that  other- 
wise irreparable  injury  would  result  to  the  complainant. 
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In  City  of  Chicago  v.  Collins,  175  111.  445,  the  bill  was 
filed  to  enjoin  the  enforcement  of  a  city  ordinance  provid- 
ing for  the  licensing  of  vehicles.  In  that  bill  there  were 
three  hundred  and  seventy-three  complaints.  By  the  stip- 
ulated facts  it  appeared  that  there  were  300,000  persons  in 
Chicago  "  similarly  situated,"  and  in  whose  behalf  the  bill 
was  filed.  The  ordinance  involved  exacted  a  license  fee 
from  all  owners  of  wheeled  vehicles  which  are  used  upon 
the  public  streets  of  Chicago  for  private  purposes  exclu- 
sively. It  was  there  held  that  that  ordinance  was  void  and 
that  upon  the  facts  there  appearing,  a  court  of  equity  had 
jurisdiction  upon  the  theory  that  it  would  prevent  a  multi- 
plicity of  suits. 

The  court  below,  sitting  as  a  court  of  chancery,  had 
jurisdiction  to  entertain  the  bill  of  complaint  in  this  case 
for  the  reason  that  it  would  prevent  a  multiplicity  of  suits. 

Second.  Are  the  city  ordinances  valid  which  provide 
that  master  plumbers  must  procure  a  city  license? 

Appellees  have  not  seen  fit  to  appear  in  this  court  and  aid 
t'le  court  in  the  investigation  of  authorities.  The  cases 
examined  by  us  are  mostly  included  in  the  numerous  cita- 
tions by  counsel  for  appellant. 

The  bill  of  complaint,  referring  to  "  The  Revised  Code  of 
Chicago,"  passed  April  8,  1897,  states  that  it  is  therein  pro- 
vided by  Sec.  141 5,  as  follows  : 

"  Any  person  desiring  to  engage  in  or  work  at  the  busi- 
ness of  "plumbing  in  the  city  of  Chicago  as  a  master  plumber, 
shall  first  obtain  a  license  so  to  do  for  each  establishment  or 
place  of  business  to  be  maintained  by  him,  and  shall  pay 
for  such  license  a  fee  of  thirty  ($30)  dollars  per  year;  saiU 
license  fee  to  be  paid  for  during  the  month  of  May  of  each 
and  every  year." 

And  that  it  is  therein  provided  by  Sec.  1421,  as  follows : 

"  No  person  shall  perform  any  plumbing  work  without 
having  first  obtained  the  license  herein  provided  for,  under 
penalty  of  a  fine  upon  conviction  of  not  less  than  fifty  ($50) 
dollars  nor  more  than  one  hundred  ($100)  dollars  for  each 
and  every  offense." 

The  bill  also  refers  to  an  enactment  by  the  general  assem- 


Digitized  by 


Google 


First  District — October  Term,  1899.      319 

City  of  Chicago  v.  Wilkie. 

bly  of  this  State  entitled  "  An  act  to  provide  for  the  licens- 
ing of  plumbers  and  the  supervising^  and  inspecting  of 
plumbing,"  approved  June  10,  1S97  (Hurd's  Stat.,  Ch.  24, 
Sec.  498).  Said  act  provides  that  in  every  city  of  10,000 
inhabitants  or  more,  a  board  of  examiners  of  plumbers  shall 
be  appointed.     Sec.  4  of  said  act  is  as  follows : 

"Said  board  of  examiners  shall,  as  soon  as  may  be  after 
the  appointment,  meet  and  then  designate  the  times  and 
places  for  the  examination  of  all  applicants  desiring  to 
engage  in  or  work  at  the  "business  of  plumbing  within  tneir 
respective  jurisdiction.  Said  board  shall  examine  said  appli- 
cants as  to  their  practical  knowledge  of  plumbing,  house 
drainage  and  plumbing  ventilation;  and,  if  satisfied  of  the 
competency  of  such  applicants,  shall  thereupon  issue  a 
certificate  to  such  applicant  authorizing  him  to  engage  in 
or  work  at  the  busmess  of  plumbing,  whether  as  master 
plumber,  or  employ ini^plumber,  or  as  a  journeyman  plumber. 
"  The  fee  for  a  certincate  for  a  master  plumber  or  employ- 
ing plumber  shall  be  five  ($5)  dollars;  for  a  journeyman 
E lumber  it  shall  be  one  ($1)  dollar.  Said  certificate  shall 
e  valid  and  have  force  throughout  the  State,  and  all  fees 
received  for  said  certificates  shall  be  paid  into  the  treasury 
of  the  city,  town  or  village  where  said  certificates  are  issued." 

By  amendment  to  said  bill  it  is  charged  that  the  common 
council  of  the  city  of  Chicago,  after  said  enactment  by  the 
general  assembly,  passed  an  ordinance  creating  a  board  of 
examiners,  as  provided  by  said  act,  and  stating  the  substance 
of  said  ordinance.  Sec.  5  of  said  ordinance,  quoted  in  full 
in  brief  of  counsel  for  appellant,  is  as  follows : 

"  Section  5.  Said  board  of  examiners  shall,  as  soon  as 
may  be  after  appointment,  meet  at  such  time  and  place  as 
the  commissioner  of  health  may  designate,  and  proceed  to 
carry  out  the  provisions  of  this  ordinance.  Said  board 
shall  examine  applicants  as  to  their  practical  knowledge  of 
plumbing,  house  drainage  and  plumbing  ventilation,  and  if 
satisfied  as  to  the  competency  of  any  such  applicant,  and 
upon  receipt  of  the  fee  hereinafter  provided  for,  shall  issue 
a  certificate  to  such  applicant  authorizing  him  to  engage  in 
or  work  at  the  business  of  plumbing,  either  as  master 
plumber,  as  employing  plumber,or  as  a  journeyman  plumber, 
as  the  case  may  be,  and  according  to  the  terras  of  the 
application  made  by  such  applicant.     Provided,  however. 
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that  the  issuance  of  the  certificate  and  the  payment  of  the 
examination  fee  as  herein  provided  shall  not  entitle  any 
master  plumber  or  employing  plumber  to  whom  such  certili- 
cate  is  issued  to  engage  in  the  business  of  master  plumber 
or  employing  plumber  in  the  city  of  Chicago,  until  such 
master  plumber  or  employing  plumber  has  obtained  a 
license  so  to  do,  in  accoraance  witn  the  provisions  of  section 
1415,  article  1,  chapter  50,  of  the  Revised  Code  of  Chicago 
(1897).  The  fee  for  the  examination  and  certificate  of  a 
master  plumber  or  employing  plumber  shall  be  five  ($5) 
dollars,  in  addition  to  the  sum  charged  for  a  license  fee,  as 
provided  for  in  section  1415,  Revised  Code,  as  aforesaid, 
and  for  the  examination  and  certificate  of  a  journeyman 
plumber  it  shall  be  one  ($ I)  dollar.  All  fees  receiveJi  for 
said  examinations  and  certificates  shall  be  paid  iiito  the  city 
treasury." 

By  the  statute  of  this  State  which  relates  to  cities,  vil- 
lages and  towns,  it  is  provided  that  the  "  city  council  in 
cities"  shall  have  power  (Kurd's  Stat.,  Ch.  24,  Sec.  62, 
clause  66) : 

"  To  regulate  the  police  of  the  city  or  village,  and  pass 
and  enforce  all  necessary  police  ordinances." 

(Clause  78) : 

"  To  do  all  acts,  make  all  regulations  which  may  be  neces- 
sary or  expedient  for  the  promotion  of  health  or  the  sup- 
pression of  disease." 

It  is  the  theory  of  the  bill  of  complaint  that  said  sections 
1415  and  1421  of  the  city  ordinances  are  repealed  or  super- 
seded by  said  legislative  enactment  of  1897;  that  appellees 
having  received  certificates  as  master  plumbers  from  said 
"Board  of  Examiners  of  Plumbers,"  they  are  thereby 
authorized  to  "  work  at  the  business  of  plumbing  in  the 
city  of  Chicago"  as  master  plumbers,  without  procuring 
any  other  license  or  authority  so  to  do,  and  that  neither 
sections  1415  and  1421,  nor  section  5  of  said  ordinance  of 
1898  can  be  enforced  as  against  them. 

*' An  ordinance  may  derive  its  validity  from  several  dif- 
ferent grants  of  power,  and  not  depencl  solely  upon  any 
single  section  or  clause  of  a  statute."  Gundling  v.  Citv  of 
Chicago,  176  111.  346;  Kinsley  v.  City  of  Chicago,  124*  111. 
359. 

Digitized  by  VjOOQIC 


First  District — ^October  Term,  1899.      321 

City  of  Chicago  v.  Wilkie. 

The  express  power  reposed  in  the  common  council  "  to 
do  all  acts,"  necessary  or  expedient  for  the  promotion  of 
health  by  implication,  confers  the  power  to  regulate  all 
such  business  and  occupations  as  affect  the  health  of  the 
people.  Kinsley  v.  City  of  Chicago,  sxipra;  Chicago  Pkg. 
Co.  V.  City  of  Chicago,  88  111.  221;  People  v.  Chicago  Gas 
Trust  Go.,  130  111,  283;  C,  P.  &  W.  Ry.  Co.  v.  Marseilles, 
84  111.  644. 

All  ordinances  and  regulations  for  the  preservation  of 
the  health  and  safety  of  the  inhabitants  are  within  the 
police  power  of  the  city  of  Chicago.  The  power  to  **  pass 
and  enforce  all  necessary  police  ordinances^ "  is  expressly 
conferred  upon  the  common  council. 

But  whether  express  or  implied,  clearly  the  power  exists 
in  the  common  council  to  regulate  the  business  of  master 
plumbers  in  said  city.  In  considering  said  two  clauses,  60 
and  78,  the  Supreme  Court  in  the  very  recent  case  of  Gund- 
ling  V.  City  of  Chicago,  176  III.  340,  348  (affirmed  by  the 
Supreme  Court  of  the  United  States),  says: 

"  Under  these  two  provisions  express  authority  is  granted 
the  municipality  to  pass  all  ordinances  or  requirements 
tending  to  promote  the  public  health,  morals,  security,  com- 
fort and  welfare  of  the  community.  Such  legislation  is 
included  within  the  provisions  authorizing  the  enactment 
of  police  regulations.  The  most  important  of  police  pow- 
ers is  that  of  caring  for  the  health  of  the  community,  and 
Ihat  is  inherent  in  a  municipality,  and  maybe  exercised 
whether  expressly  granted  or  not,  because  the  preservation 
of  the  health  of  the  public  is  indispensable  to  tne  existence 
of  the  municipal  corporation.  Ferguson  v.  City  of  Selma, 
43  Ala.  400. 

"  The  regulation  of  the  police  power  is  hardly  susceptible 
of  exact  definition,  as  the  exigencies  of  each  case  are  vary- 
ing", and  the  cases  are  innumerable  where  the  health  of  the 
inhabitants  of  the  municipality  may  be  in  some  degree 
endangered.  When  the  city  council  considers  some  occupa- 
tion or  thing  dangerous  to  the  health  of  the  community,  and, 
in  exercise  of  its  discretion,  passes  an  ordinance  to  prevent 
such  a  danger,  it  is  the  policy  of  the  law  to  favor  such  leg- 
islation, as  being  humane  and  essential  to  the  preservation 
and    protection    of    the    community.     Municipalities    are 
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allowed  a  greater  deo^ree  of  liberty  of  legislation  in  this 
direction  than  anv  other.  The  necessity  for  action  is  often 
more  urgent  and  the  consequences  of  neglect  are  moredet- 
rirnental'to  the  public  good  in  this  than  in  any  other  form 
of  local  evil.  It  being  clear  that  the  public  health  and 
welfare  of  a  large  class  in  the  community  would  be  sub- 
served and  protected  by  ordinances  regulating  the  sale  of 
tobacco  in  one  of  its  manufactured  forms,  an  ordinance 
directed  to  the  protection  of  the  health  or  welfare  of  that 
particular  class  of  the  community  would  be  a  police  regu- 
lation within  the  power  of  a  city  to  enact  under  the  power 
expressly  granted  by  paragraphs  06  and  78.  An  ordinance 
of  this  character  is  not  in  conflict  with  any  principle  of  the 
common  law  or  with  any  public  or  general  statute,  and 
infringes  no  private  riffht  not  necessarily  infringed  in  the 
interests  of  good  government.  It  subserves  the  public  wel- 
fare, protects  the  health  of  the  community,  and  is  included 
within  the  express  powers  granted  the  city  council.  The 
ordinance  was  not  void.'' 

In  the  case  last  cited  the  point  was  specifically  presented 
and  considered  that  the  ordinance,  which  provided  that  no 
person  should  keep  and  expose  for  sale  cigarettes  in  the 
city  of  Chic«,go  without  having  first  procured  a  license,  was 
null  and  void  for  want  of  power  in  the  common  council  to 
pass  the  same.  But  the  Supreme  Court  held  that  the  ordi- 
nance was  within  the  express  powers  conferred  by  said 
clauses  66  and  78.  It  will  not  be  contended,  we  apprehend, 
by  any  one,  that  the  regulation  of  plumbing  is  not  material 
to  the  health  of  the  people  of  this  city. 

Third.  It  is  also  the  theory  of  said  bill  of  complaint  that 
appellees  having  obtained  certificates  from  said  "  Board  of 
Examiners  of  Plumbers"  can  not  be  required  to  obtain 
license  to  conduct  the  business  of  master  plumbers  in  said 
city. 

That  was  not  the  intention  of  the  legislature  and  is  Hot 
the  construction  to  be  given  to  said  act,  approved  June  10, 
1897.  So  far  as  we  are  advised,  this  question  has  never 
been  passed  upon  by  the  Supreme  Court  or  any  Appellate 
Court  in  this  State.  Similar  questions  have  been  considered, 
however,  by  courts  in  sister  States.  Simpson  v.  Savage,  1 
:Mo.  359;  Ex  parte  Siebenhauer,  li  Nev.  305;  Welch  v. 
Mayor,  etc.,  48  Ala.  291;  Ambrose  v.  State,  0  Ind.  351. 
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So  far  as  appears  by  said  act  a  certificate  by  the  Board  of 
Examiners  of  Plumbers  is  valid  daring  the  lifetime  of  the 
party.  There  is  no  provision  for  its  revocation  or  termina- 
tion or  requiring  a  re-examination.  It  is  also  provided  that 
"said  certificates  shall  be  valid  and  have  force  throughout 
the  State."  There  is  no  reason  to  believe,  either  from  the 
language  of  said  act  or  for  any  other  reason  apparent  to  us, 
that  it  was  intended  by  the  legislature  that  a  certificate  by 
said  board  in  Chicago  should  authorize  the  party  named 
therein  to  conduct  the  business  of  a  plumber  in  every  other 
city  and  every  village  and  town  in  the  State  having  10,000 
inhabitants  in  defiance  of  their  local  laws  and  ordinances. 
Neither  was  it  intended  that  a  certificate  issued  by  such  a 
board  in  any  one  of  the  smaller  cities  of  this  State  should 
authorize  a  person  to  conduct  such  business  in  the  city  of 
Chicago  where  the  conditions  are  or  may  be  entirely  diflfer- 
ent  and  in  defiance  of  the  ordinances  and  regulations  there 
in  force  adopted  by  the  common  council  or  prescribed  by 
the  board  of  health  or  other  proper  authorities.  The  said 
ordinance  requiring  that  master  plumbers  shall  procure  a 
license  and  pay  a  license  fee  therefor  are  valid  and  are  not 
rendered  null  and  void  by  the  said  legislative  enactment 
approved  June  10,  1897. 

For  the  reasons  indicated  the  decree  of  the  Circuit  Court 
is  reversed  and  the  cause  remanded  with  directions  to  dis- 
miss said  bill  of  complaint  for  want  of  equity. 


Rodger  Ballast  Car  Co.  v.  Lewis  B.  Perrin. 

1.  Corporations— Utg^f  of  Stockholders  to  Examine  Books.—lt  is 
the  duty  of  the  directors  or  trustees  of  every  stock  corporation  to  cause 
to  be  kept  at  its  principal  office  or  place  of  business  in  this  State,  correct 
books  of  account  of  all  its  business,  and  every  stockholder  in  such  cor- 
poration has  the  right  at  all  reasonable  times,  by  himself  or  by  attor- 
ney, to  examine  the  records  and  books  of  account  of  the  corporation. 

2.  Eqotty  Jurisdiction— TV/icrc  TJiereisa  Remedy  at  Law^Excep- 
tions. — ^As  a  general  rule,  a  court  of  equity  will  not  entertain  jurisdio- 
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tion  where  there  is  a  complete  remedy  in  a  common  law  court.  To  this 
rule  there  are  two  exceptions:  first,  to  prevent  irreparable  injury,  and 
second,  to  prevent  a  multiplicity  of  suits. 

8.  Mandamus— Tb  Enforce  Right  to  Examine  Corporation  Books— 
What  Mtist  be  Shown, — To  enforce  his  right  to  examine  the  books  and 
records  of  the  corporation  by  mandamus  a  stockholder  must  show  some 
specific  interest  at  stake  which  renders  such  examination  necessary  or 
beneficial  to  him. 

Bill  for  Injunction.— Appeal  from  the  Circuit  Court  of  Cook  County; 
the  Hon.  Murray  F.  Tuley,  Judge,  presiding.  Heard  in  the  Branch 
Appellate  Court  at  the  October  term,  1899.  Affirmed.  Opinion  filed 
April  17, 1900. 

Frank  P.  Blair,  attorney  for  appellant. 

Moses,  Rosenthal  &  Kennedy,  attorneys  for  appellee. 

Mr.  Presiding  Justice  Horton  delivered  the  opinion  of 
the  court. 

This  suit  was  commenced  by  bill  in  chancery  filed  in  the 
court  below  by  appellant  against  appellee.  Appellant  is  an 
Illinois  corporation,  and  appellee  is  a  stockholder  therein. 
The  prayer  of  the  bill  is  that  appellee  may  be  enjoined 
from  beginning  any  suit  to  compel  appellant  to  disclose  its 
business  or  submit  its  books  and  accounts  to  appellee's 
examination,  or  if  an  examination  is  permitted  appellee, 
that  he  be  enjoined  from  communicating  the  information 
derived  therefrom  to  any  other  person. 

The  substance  of  the  bill  is  that  appellee  has  a  violent 
antipathy  to  the  president  and  secretary  of  appellant;  that 
he  has  been  endeavoring  to  examine  into  the  details  of  the 
management  of  its  business;  that  he  desires  such  informa- 
tion for  the  purpose  of  giving  the  same  to  others,  and  thus 
wreaking  personal  vengeance  upon  said  president  and  sec- 
retary by  injuring  appellant;  that  appellant  will  be  greatly 
injured  if  such  information  be  given  to  its  customers  and 
competitors  in  business,  and  that  he  is  preparing  to  bring 
mandamus  proceedings  against  appellant.  A  temporary 
injunction  was  issued  upon  said  bill  being  filed;  a  demurrer 
to  said  bill  was  overruled;    answer  was  filed;  testimony 
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taken;  injunction  dissolved  and  bill  dismissed  for  want  of 
equity.     This  appeal  is  prosecuted  for  the  purpose  of  hav- 
ing the  decree  dismissing  said  bill  reversed. 
Sec.  13,  Ch.  32,  Hurd's  Stat,  of  1898,  is  as  follows: 

"  It  shall  be  the  duty  of  the  directors  or  trustees  of  every 
stock  corporation  to  cause  to  be  kept  at  its  principal  ofSce 
or  place  of  business  in  this  State,  correct  books  of  account 
of  all  its  business,  and  every  stockholder  in  such  corpora- 
tion shall  have  the  right  at  all  reasonable  times,  by  himself 
or  by  his  attornej',  to  examine  the  records  and  books  of 
account  of  the  corporation." 

If  any  doubt  existed  prior  to  the  enactment  of  said  stat- 
ute, it  is  now  clearly  settled  that  every  stockholder  has  a 
right  to  examine  the  records  and  books  of  account  of  the 
corporation  at  all  reasonable  times.  The  proper  mode  of 
enforcing  such  right  is  by  mandamus,  which  is  a  com- 
mon law  proceeding.  If  there  be  any  valid  legal  reason 
why  a  stockholder  should  not  be  permitted  to  make  such  an 
examination,  it  may  ordinarily  be  availed  of  in  the  defense 
in  mandamus  proceeding.  As  a  general  rule,  a  court  of 
equity  will  not  entertain  jurisdiction  where  there  is  a  com- 
plete remedy  in  a  common  law  court.  To  this  rule  there 
are  two  exceptions:  first,  to  prevent  Irreparable  injury, 
and  second,  to  prevent  a  multiplicity  of  suits.  City  of  Chi- 
cago V.  Wiikie  etal.,  88  III.  App.  315. 

The  bill  of  complaint  in  this  case  does  not  bring  the  case 
within  either  of  said  exceptions.  The  only  facts  stated 
from  which  it  might  be  claimed  that  irreparable  injury 
would  result  from  an  examination  by  appellee  of  the  records 
and  accounts  of  appellant,  and  making  the  result  thereof 
public,  are  that  the  profits  upon  the  manufacture  and  sale 
of  railroad  cars  by  appellant  are  such  that  if  made  known  to 
competitors  in  business  and  railroad  companies  purchasing 
such  cars,  the  business  of  appellant  would  be  thereby 
injured.  That  is  not  sufficient  to  justify  chancery  juris- 
diction. 

The  charge  in  the  bill  is  that  appellee  is  "  preparing  to 
bring  mandamus  proceedings  against"  appellant.  That  is 
not  sufficient  to  warrant  a  court  of  chancery  in  taking  juris- 
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diction.  Appellee  might  prepare  to  commence  mandamus 
proceedings  and  never  commence  them.  That  appellee  did 
commence  such  proceedings  appears  from  another  case  in 
this  court,  the  opinion  in  which  is  handed  down  herewith. 
(See^*^,  328.)  But  that  does  not  help  the  allegations  of 
the  bill. 

We  concur  fully  in  the  views  expressed  by  the  learned 
chancellor  who  heard  this  case  in  the  court  below,  when  he 
says: 

"  In  a  late  case,  Stone  v.  Kellogg,  165  III.  192,  the  Supreme 
Court  of  Illinois  has  construed  this  statute  in  a  very  clear 
and  unmistakable  manner. 

"  That  was  an  application  for  a  mandamus  to  compel  a 
corporation  to  permit  a,  stockholder  to  examine  the  books, 
etc.,  of  a  corporation.  It  was  alleged  i>nd  sufficiently  ap- 
pears in  that  case  that  the  stockholder  desired  the  exami- 
nation for  the  advancement  of  his  private  interests  and  in 
hostility  to  the  rights  and  interests  of  the  corporation. 
The  same  plea  was  made  in  that  case  as  in  this,  that  to  dis- 
close certain  matters  contained  in  the  books  might  operate 
to  the  great  damage  of  the  corporation.  It  was  alleged 
that  the  stockholder  did  not  make  the  application  for  the 
examination  of  the  books  in  good  faith  or  for  the  purpose 
of  ascertaining  any  facts  which  he  was  legitimately  entitled 
to  know,  but  that  his  purpose  was  and  always  had  been  to 
discover  some  ground  of  attack  upon  the  company  and  its 
manager,  contrary  to  the  interests  of  the  company  and  to 
the  private  damage  of  the  stockholders. 

"It  is  not  necessary  to  state  further  the  facts  in  that 
case. 

"  Our  Supreme  Court  in  this  decision  held  that  at  com- 
mon law  a  stockholder,  to  enforce  his  right  to  examine  the 
books  and  record  of  the  corporation  by  mandamus,  was 
required  to  show  some  specific  interests  at  stake  which  ren- 
dered the  examination  necessary  or  beneficial;  that  our 
Illinois  statute  concerning  a  stoctholder's  riijht  to  inspect 
the  records  and  books  of  account  of  a  corporation  was 
enacted  in  view  of  the  comnion  law  restrictions  on  such 
right,  its  purpose  being  to  protect  the  minority  stock- 
holders against  the  majority  stockholders  and  against 
mismanagement  by  faithless  officers;  that  the  custodian 
of  the  books  and  papers  can  not  question  or  inquire 
into  the  stockholder's  motives  and  purposes,  and  if  he 
refuses  an  inspection  on  the  ground  of  alleged  improper 
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purposes,  he  assumes  the  burden  of  proving  them  such  upon 
petition  by  the  stockholder  for  mandamus;  and  quotes  with 
approval  the  case  of  Foster  v.  White,  86  Ala.  407,  referred 
to  by  Spellman,  '  that  a  similar  provision  of  the  statutes  of 
Alabama  (as  to  the  right  of  the  stockholder  to  examine  the 
books  of  the  corporation)  was  held  not  merely  declaratory 
of  the  common  law,  but  that  "  the  statute  was  enacted  in 
view  of  the  restrictions  and  limitations  placed  by  the  com- 
mon law  upon  the  exercise  of  the  right,  and  the  purpose  is 
to  protect  small  and  minority  stockholders  against  the 
power  of  the  majority,  and  against  the  mismanagement 
and  faithlessness  of  agents  and  officers,  by  furnishing  mode 
and  opportunity  to  ascertain,  establish  and  maintain  their 
rights  and  to  intelligently  i>erforra  their  corporate  duties." 
*  *  *  The  only  express  limitation  is,  that  the  right 
shall  be  exercised  at  reasonable  and  proper  times.  The 
implied  limitation  is,  that  it  shall  not  be  exercised  from 
idle  curiosity  or  for  improper  or  unlawful  purposes.  In  all 
other  respects  the  statutory  right  is  absolute.  The  share- 
holder is  not  required  to  show  any  reason  or  occasion  render- 
ing an  examination  opportune  and  proper,  or  a  definite  or 
legitimate  purpose.  The  custodian  of  the  books  and  papers 
can  not  question  or  inquire  into  his  motives  or  purposes. 
If  he  has  reason  to  believe  that  they  are  improper  or  ille- 
gitimate, and  refuses  the  inspection  on  this  ground,  he 
assumes  the  burden  to  prove  them  such.  If  it  l^  said  this 
construction  of  the  statute  places  it  in  the  power  of  a 
single  shareholder  to  greatly  injure  and  impede  the  busi- 
ness, the  answer  is,  the  legislature  regarded  his  interest  in 
the  successful  promotion  of  the  objects  of  the  corporation 
a  sufficient  protection  against  unnecessary  or  injurious 
interference.  The  statute  is  founded  on  the'  principle  that 
the  shareholders  have  a  right  to  be  fully  informed  as  to  the 
condition  of  the  corporation,  the  manner  in  whioh  itsi 
aflFairs  are  conducted,  and  how  the  capital  to  which  they 
have  contributed  is  employed  and  managed**  wd  cite^  40 
N.  J.  Eq.  392,  and  6th  Atl.  Rep.  (Del,)  S50, 

"  Our  Supreme  Court  proceeds ;  ^Thia  interpretation  of 
the  statute  of  Alabama  made  by  the  Supreme  Cqurt  of  tha| 
State  is,  we  think,  a  correct  one»  and  h  asi  liberal  to  the  otti- 
cers  and  agents  of  the  corporation  having  the  pustody  of  it^ 
books,  or  to  the  majority  of  the  stockholders  (xs>  directors 
under  whose  orders  they  may  act,  as  would  be  permissible 
to  give  to  our  own  statute,  ♦  *  ^*  It  can  not  be  toler- 
ated that  a  stockholder  can  be  denied  the  exercise  of  ^o 
*  valuable  a  right  givou  to  bim  in  express  tcrm§  by  the  §tvi^ 


Digitized  by 


^oo^le 


328  Appellate  Courts  of  Illinois. 

Vol.  88.]  Meysenburg  v.  The  People. 

ute,  by  those  who  are  the  mere  agents  of  the  stockholders 
upon  the  plea,  as  in  effect  set  up  in  the  answer  in  this  case, 
that  the  petitioner  had  not  been  denied  any  information  to 
be  derived  from  an  examination  of  the  books  and  papers 
which  he  was  legitimately  entitled  to  know.  As  a  director 
and  stockholder  lie  was  legitimately  entitled  to  know  any- 
thing^ and  everything  of  which  the  records,  books  and 
papers  of  the  company  would  inform  him,  so  far  as  any- 
thing in  the  answer  shows  to  the  contrary.  *  *  *  It  is 
no  sufficient  answer  to  such  a  petition  to  impugn  the  motives 
of  the  petitioner.' 

"  Under  this  decision  the  statute  can  not  be  held  merely 
declaratory  of  the  common  law,  but  it  was  to  enlarge  and 
to  make  more  definite  the  right  of  the  stockholder  by 
removing  the  restrictions  and  limitations  placed  by  the 
common  law  upon  the  exercise  of  the  right. 

"  It  clearly  appears  in  the  Illinois  case  cited  that  the 
information  that  would  be  disclosed  by  the  inspection  of  the 
books  and  papers  demanded  by  the  stockholders  might  be 
used  adversely  to  the  interests  of  the  corporation  and  in  the 
interest  of  a  competing  corporation  in  which  the  stockholder 
was  in  some  manner  interested,  yet  our  Supreme  Court  say 
that  the  refusal  of  the  right  of  inspection  of  corporation 
books,  etc.,  is  not  met  by  impugning  the  motives  of  the 
stockholder,  and  sustain  thp  lower  court  in  granting  the 
writ  of  mandamus." 

The  decree  of  the  Circuit  Court  dismissing  said  bill  of 
complaint  for  want  of  equity  is  affirmed. 


Otto  W.  Meysenburg,  as  President,  and  Augustine  W. 
Wright  as  Secretary  and  Treasurer  of  the  Rodger 
Ballast  Car  Co.,  v.  The  People,  etc.,  ex  rel.,  etc. 

1.  Corporations — Right  of  Stockholder  to  Examine  Books  Abso- 
lute.— Unless  it  appears  that  the  examination  of  tlie  books  of  a  corpora- 
tion by  a  stockholder  is  for  some  improper  or  unlawful  purpose,  the 
right  to  make  such  examination  is  absolute. 

2.  Stockhojj>er8— Xmi7«/ions  upon  the  Right  to  Examine  the 
Books. — The  only  limitation  upon  the  -right  of  stockholders  to  examine 
the  books  of  a  corporation  is  that  the  right  be  exercised  at  reasonable 
and  proper  times,  and  not  for  improper  or  unlawful  purposes.  * 
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Mandamns.— Appeal  from  the  Circuit  Court  of  Cook  County;  the 
Hon.  Edward  F.  Dunne,  Judge,  presiding.  Heard  in  the  Branch  Appel- 
late Court  at  the  October  term,  1899.  Affirmed.  Opinion  filed  April 
17, 1900. 

Statement. — This  was  a  petition  for  mandamus  iBled  by 
Lewis  B.  Perrin  of  Chicago,  in  which  he  complains  of 
appellants  as  president,  secretary  and  treasurer,  respect- 
ively, of  the  Rodger  Ballast  Car  Company,  an  Illinois  corpo- 
ration, and  sets  forth  that  petitioner  is  a  stockholder  in  said 
company ;  that  the  company  owns  certain  patents  relating 
to  railt'oad  cars ;  that  it  has  no  manufacturing  plant,  but 
procures  its  cars  to  be  manufactured  and  then  sells  the 
manufactured  product;  capital*  stock  $500,000,  $400,000 
outstanding;  that  petitioner  has  owned  for  several  years 
ninety  shares  par  value  of  $100  each ;  that  on  January  10, 
1899,  petitioner  demanded  in  writing  the  privilege  of 
inspecting  the  books  and  records  of  the  company ;  states 
correspondence  relating  to  such  request,  which  request  was 
refused,  and  the  controversy  culminated  in  the  company 
filing  a  bill  for  and  obtaining  an  injunction,  which  on  Febru- 
ary 10th  was  dissolved;  that  petitioner  renewed  his  demand 
thereafter  for  an  examination  of  the  books  and  it  was 
refused;  that  defendant  Wright  informed  petitioner  that 
the  company  had  large  loans  outstanding,  but  refused  to 
give  details;  that  petitioner  believes  the  affairs  of  the  com- 
pany are  being  mismanaged;  that  petition  is  not  filed  for 
the  purpose  of  injuring  the  company,  but  in  good  faith,  to 
ascertain  whether  its  affairs  are  properly  conducted;  prays 
for  a  writ  of  mandamus  giving  him  and  his  attorneys  access 
to  the  books  and  records  at  proper  hours. 

Petition  verified. 

The  answer  of  the  defendants  admits  the  formal  matters 
alleged,  together  with  the  procuring  of  the  injunction  and  its 
dissolution.  Avers  that  the  petitioner  was  formerly  an 
employe  of  the  Wells  &  French  Company,  and  was  dis- 
charged from  its  employ  by  defendant  Meysenburg,  who 
was  then  the  president  of  that  company,  for  incompetency ; 
since  which  time  petitioner  has  cherished  deep  animosity 
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toward  defendants,  and  has  frequently  denounced  tbem  in 
loud  and  profane  language,  and  in  similar  terms  has  threat- 
ened to  show  them  up,  and  to  injure  them  in  their  business 
and  reputation,  and  to  disclose  the  business  secrets  of  the 
Rodger  Ballast  Car  Company  to  the  public,  to  its  customers 
and  to  its  business  rivals ;  that  the  profits  of  said  company 
consist  in  the  diflFerence  between  the  cost  to  it  of  manufact- 
ure and  its  selling  price;  that  formerly  it  was  the  custom 
of  the  company  to  give  its  stockholders  full  information 
relating  thereto,  but  such  information  leaked  out,  and  the 
company  was  greatly  injured  thereby;  that  thereupon  the 
company  changed  its  policy,  with  full  consent  of  all  stock- 
holders, twenty-three  in  number,  save  the  petitioner,  and 
ceased  to  furnish  stockholders  with  detailed  information, 
whereupon  its  business  at  once  increased  and  it  was  enabled 
to  get  larger  sums  for  its  cars;  that  if  such  information  as 
petitioner  seeks  were  given  out  to  its  rivals  and  customers, 
its  business  would  be  greatly  injured  if  not  destroyed. 

Defendants  aver  it  is  the  intention  of  petitioner  to  give 
out  such  information;  that  he  could  sell  such  information 
to  customers  for  a  far  larger  sum  than  the  par  or  intrinsic 
value  of  his  stock;  and  they  deny  that  the  suit  was  brought 
in  good  faith,  but  aver  that  it  was  brought  with  the  inten- 
tion and  purpose  of  injuring  the  company  and  its  stock- 
holders; and  that  if  petitioner  obtains  the  information 
sought,  he  will  disclose  the  same  to  customers  and  rivals  of 
the  company,  and  to  the  public  generally,  and  will  thereby 
greatly  injure  if  not  destroy  the  company's  business,  and 
greatly  injure  the  value  of  the  company's  stock. 

Defendants  aver  that  their  only  object  in  this  refusal  is 
to  protect  the  company  and  its  stockholders  from  the  threat- 
ened disclosures  of  petitioner;  that  they  have  frequently 
proposed  to  petitioner  to  permit  some  discreet  person,  or 
some  master  in  chancery,  under  pledge  of  secrecy,  to  exam- 
ine the  company's  books,  so  as  to  assure  petitioner  that  the 
business  is  properly  and  economically  managed. 

By  an  amendment  to  the  answer  defendant  Meysenburg 
states  that  since  the  institution  of  the  suit  he  has  severed 
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his  connection  with  the  Wells  &  French  Companj'  and  is 
no  longer  an  officer  or  stockholder  thereof. 

To  this  answer  and  amended  answer  petitioner  demurred. 
The  demurrer  being  sustained  by  the  court,  defendants 
declined  to  plead  further  and  judgment  was  rendered 
against  them,  commanding  them  to  admit  petitioner  or  his 
agent  at  proper  times  to  have  access  to  the  books  of  the 
company;  from  which  judgment  the  defendants  appealed  to 
this  court. 

Frank  P.  Blair,  attorney  for  appellants. 

Moses,  Eosenthal  &  Kennedy,  attorneys  for  appellee. 

Me.  Presiding  Jcsticb  Horton  delivered  the  opinion  of 
the  court. 

The  foregoing  is  the  statement  in  full  as  made  by  counsel 
for  appellants. 

Did  the  court  below  err  in  sustaining  the  demurrer  to  the 
answer  of  appellants  to  the  petition  for  mandamus? 

The  case  of  Stone  v.  Kellogg,  165  111.  192,  is  in  many 
respects  like  the  case  at  bar.  There,  as  here,  the  trial 
court  sustained  petitioner's  demurrer  to  defendants'  answers, 
and  defendants  having  elected  to  stand  by  their  answers, 
final  judgment  was  entered  directing  that  the  writ  of  man- 
damus be  issued. 

In  the  Stone  case  defendants  in  their  answer  alleged : 

*'  That  the  real  purpose  of  his  application  for  books,  papers, 
records  and  accounts  is  not,  and  never  has  been,  the  ascer- 
taining of  any  facts  which  the  petitioner  was  legitimately 
entitled  to  know,  but  that  such  purpose  is,  and  always  has 
been,  to  discover  some  possible  ground  of  attack  upon  said 
company  and  its  management,  contrary  to  the  interests  of 
said  company,  and  for  the  private  advantage  of  the  peti- 
tioner. *  *  *  That  petitioner,  as  a  stockholder,  does 
not  seek  the  examination  of  the  records,  books  and  papers 
in  good  faith,  but  in  furtherance  of  his  own  interests  outside 
and  in  hostility  to  the  company.  *  *  *  Neither  this 
suit  nor  the  investigation  which  said  Kellogg  professes  a 
desire  to  make,  is  for  the  genuine  purpose  of  subserving  the 
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interest  of  the  Central  Union  Company  or  its  stockholders, 
but  for  the  advancement  of  private  and  selfish  interests  of 
said  Kellogg,  and  that  the  action  of  said  Kellogg  in  that 
behalf  is  in  violation  of  his  duties  as  director,  and  in  hos- 
tility to  the  just  rights  and  interests  of  the  Central  Union 
Company." 

The  allegations  in  the  answer  of  defendants  in  the  Stone 
case  present  a  defense  fully  equal  to,  if  not  stronger,  than 
does  the  answer  in  the  case  at  bar.  The  opinion  of  the 
Supreme  Court  in  that  case  must  be  regarded  as  decisive  of 
this  case.  Unless  it  appear  that  the  examination  of  books 
and  recordsjdemanded  by  the  petitioner  is  for  some  improper 
or  unlawful  purpose  the  right  to  make  such  examination  is 
absolute.  In  the  Stone  case  our  Supreme  Court  quotes  with 
approval  the  Alabama  case,  which  holds  upon  a  statute 
similar  to  ours: 

"The  only  express  limitation  is  that  the  right  shall  be 
exercised  at  reasonable  and  proper  times.  The  implied 
limitation  is  that  it  shall  not  be  exercised  for  improper  or 
unlawful  purposes." 

And  where  it  is  claimed  by  the  defendant  in  a  mandamus 
proceeding  that  the  petitioner  seeks  to  examine  books  and 
records  for  any  improper  or  unlawful  purpose,  it  rests  upon 
the  defendant  to  plead  and  prove  the  facts  upon  which  such 
claim  is  based.  If  the  allegations  in  the  answer  are  not 
sufficient  to  show  such  a  purpose,  a  demurrer  thereto  must 
be. sustained.  The  allegations  in  the  answer  in  the  case  at 
bar  are  not  sufficient  and  the  court  below  did  not  err  in 
sustaining  the  demurrer  thereto. 

A  bill  in  chancery  was  filed  by  the  Rodger  Ballast  Car 
Company  prior  to  the  commencement  of  this  suit  for  the 
purpose  of  restraining  the  appellee  from  commencing  man- 
damus proceedings.  That  case  was  brought  to  this  court, 
and  the  opinion  is  handed  down  herewith.     (See  ante^  323.) 

The  judgment  of  the  Circuit  Court  is  affirmed. 
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1.  Practice— Forciiiflf  Cause,  to  Trial  Without  Replication  to  Plea 
of  Set-off, — Where,  to  a  declaration  consisting  of  one  special  count  and 
the  usual  common  counts,  the  defendant  pleaded  the  general  issue  and 
payment*  and  subsequently  by  leave  of  court,  filed  a  plea  of  set-ofif, 
issue  was  joined  upon  the  first  plea,  but  no  replication  was  filed  to  the 
plea  of  set-oflf.  Held,  error  to  force  the  cause  to  trial  upon  the  short 
cause  calendar  over  his  objection,  without  a  replication  to  such  plea. 

ABsnmpsit,  upon  due  bill.— Error  to  the  Circuit  Court  of  Cook  County; 
the  Hon.  Richard  W.  Clifford,  Judge,  presiding.  Heard  in  the 
Branch  Appellate  Court  at  the  March  term,  1899.  Reversed  and  re- 
manded.   Opinion  filed  April  17,  1900. 

Edward  H.  Morris,  attorney  for  plaintiff  in  error. 
Louis  M.  CoHN,  attorney  j?r^  se. 

Mr.  Justice  Shepard  delivered  the  opinion  of  the  court. 

This  was  an  action  of  assumpsit.  To  the  declaration, 
consisting  of  one  special  count  and  the  usual  common 
counts,  the  defendant  (plaintiff  in  error)  pleaded  the  general 
issue,  and  payment. 

Subsequently  bj^  leave  of  court  the  defendant  filed  a  plea 
of  set-off.  Issue  was  joined  upon  the  first  pleas,  but  no 
replication  was  ever  filed  to  the  plea  of  set-oflf. 

The  defendant  never  having  consented  to  a  trial  without 
a  replication  to  such  plea,  and  never  having  in  any  manner 
waived  the  lack  of  the  replication,  it  was  error  to  force  the 
cause  to  trial  upon  the  short  cause  calendar,  over  his  objec- 
tion and  without  his  participation,  as  was  done.  Seavey 
V.  Rogers,  69  111.  634;  Blake  v.  Miller,  118  III.  600;  Sam- 
mis  V.  Clark,  17  III.  398;  Peck  v.  Hubbard,  4  111.  App.  566; 
Reynolds  v.  Anspach,  14  111.  App.  38. 

Reversed  and  remanded. 
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William  A.  Simmons  y.  The  People^  etc. 

1.  Indictment— A'bf  Necessary  to  Prove  Loss  Suffered  by  Obtaining 
Signature  with  Intent  to  Cheat  and  Defraud, — It  is  not  necessary 
under  an  indictment  for  obtaining,  with  intent  to  cheat  and  defraud,  a 
signature  to  a  written  instrument  by  false  pretenses,  to  allege  or  prove 
that  any  loss  was  thereby  suffered. 

Indictment,  for  obtaining  signature  with  intent  to  cheat  and  defraud. 
Error  to  the  Criminal  Court  of  Cook  County;  the  Hon.  Joseph  E.  Gary, 
Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at  the  October 
term,  1899.    Affirmed.    Opinion  filed  April  17,  1900. 

Edwin  L.  Harpham  and  John  C.  Stetson,  attorneys  for 
plaintiff  in  error. 

Charles  S.  Denekn,  State's  Attorney,  and  Albert  C. 
Barnes,  Assistant  State's  Attorney,  for  defendant  in  error. 

Mr.  Justice  Freeman  delivered  the  opinion  of  the  court. 

Plaintiff  in  error  was  indicted  and  convicted  of  obtaining 
by  false  representations  the  signature  of  Thomas  B.  Bryan 
to  a  warranty  deed  conveying  certain  property,  valued  at 
the  time  of  the  transfer  at  $135,000,  and  subject  to  a  mort- 
gage of  $75,000. 

It  is  sought  to  set  aside  the  judgment  of  the  Criminal 
Court,  upon  the  alleged  grounds  that  it  is  not  justified  by 
the  evidence,  and  that  the  indictment  is  fatally  defective. 

In  April,  1896,  Thomas  B.  Bryan  was  the  owner  of  an 
apartment  building,  described  in  the  evidence  as  the  Cam- 
bridge. A  written  proposition  was  submitted  offering 
$00,000  for  his  equity  in  said  building,  to  be  paid  in  lands 
owned  by  "Tbe  Clark  Syndicate  Companies,"  located  in 
Florida,  at  the  price  of  ten  dollars  per  acre.  The  proposi- 
tion was  signed  "  The  Clark  Syndicate,  by  George  F.  Mont- 
gomery." It  is  indorsed  as  accepted  by  Mr.  Bryan,  and 
contains  the  further  indorsement:  "  Possession  accorded 
April  8, 1896,  and  accepted  same  date.  Thomas  B.  Bryan. 
Geo.   F.   Montgomery  for  Clark  Syndicate."    A  second 
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agreement  was  entered  into  about  the  same  time,  including 
in  the  sale  the  furniture  of  the  building,  which  recites  inter 
alia  that,  having  sold  the  said  premises,  describing  them, 
"  together  with  all  the  buildinors  and  appurtenances  thereon 
or  thereto,  known  as  '  The  Cambridge '  to  the  Clark  Syndi- 
cate Companies,"  the  said  sale  is  to  take  effect  as  of  April 
1,  1896,  the  **  purchaser  assuming  payment  of  the  interest 
on  the  incumbrance  on  said  property  from  September  10, 
1895,  together  with  the  principal."  This  agreement  is  also 
signed,  "  Thomas  B.  Bryan.  Clark  Syndicate,  by  Geo.  F. 
Montgomery." 

Shortly  thereafter  the  alleged  attorney  of  the  "  Clark 
Syndicate  "  called  at  Mr.  Bryan's  office  and  it  is  said  there 
dictated  an  agreement,  in  which  it  is  recited  that  whereas 
Bryan  has  sold  and  conveyed  the  said  premises  to  one 
Howard  P.  Simmons,  subject  to  the  $75,000  incumbrance, 
"  and  is  to  receive  for  the  equity  in  said  property  6,000 
acres  of  land  in  Florida,  now  belonging  to  the  Georgia  and 
Florida  Investment  Company,"  therefore  said  Bryan  is  to 
have  until  January  1,  1897,  to  make  his  selection;  with 
certain  other  agreements  with  reference  to  said  Florida 
lands,  not  now  material.  This  agreement  was  subsequently 
signed,  "  The  Georgia  and  Florida  Investment  Co.  W.  A. 
Simmons,  President."  It  ajipears.  from  a  circular  then 
shown  to  Bryan  and  now  introduced  in  evidence,  that  said 
Georgia  and  Florida  Investment  Company  was  represented 
as  one  of  four  corporations,  "  operated  and  controlled  by 
the  syndicate  of  William  Clark  and  associates  of  New  York, 
and  Paisley,  Scotland." 

Plaintiff  in  error  arrived  in  Chicago  from  New  York 
City,  Sunday,  April  12th.  The  next  day  the  last  mentioned 
agreement  was  brought  to  Bryan  by  the  attorney  of  the 
syndicate,  by  whom  it  had  been  drafted.  Perceiving  that 
it  contemplated  a  conveyance  by  him  to  Howard  P.  Sim- 
mons, whereas  the  accepted  proposition  and  previous  agree- 
ments had  been  in  the  name  of  the  **  Clark  Syndicate," 
Bryan  telephoned  to  Montgomery,  was  referred  by  him  to 
plaintiff  in  error,  and  went  to  the  office  of  the  latter,  which 


Digitized  by 


Google 


330  Appellate  Courts  of  Illinois. 

Vol.  88.]  Simmons  v.  The  People. 

by  signs  and  documents  was  indicated  to  be  the  office  of  the 
"  Clark  Syndicate  "  and  "  Clark  Syndicate  Companies."  It 
now  appears  also  that  in  the  same  office  the  plaintiff  in 
error,  his  son,  Howard  P.  Simmons,  and  the  said  George  F. 
Montgomery  were  conducting  the  business  of  an  alleged 
secret  partnership,  known  among  themselves  as  the  "  M.  & 
A.,"  meaning  "  Montgomery  and  Associates,"  the  Mont- 
gomery of  that  firm  being  the  v/ife  of  George  F.  Montgom- 
ery. This  was  unknown  to  Bryan  at  the  time  the  transaction 
in  controversy  was  consummated. 

Up  to  this  point  there  is  no  material  dispute  as  to  facts. 
Bryan,  upon  reaching  the  office  of  the  "  Clark  Syndicate 
Companies,"  was  introduced  to  plaintiff  in  error,  whom  he 
then  met  for  the  first  time.  It  was  at  this  interview  the 
alleged  false  representations  are  said  to  have  been  made, 
and  conflict  begins  as  to  material  matters  in  dispute.  Bryan 
states  that  he  asked  for  an  explanation  with  reference  to 
the  "  Clark  Syndicate  Companies,"  and  plaintiff  in  error 
explained  that  the  syndicate  was  composed  of  a  coterie  of 
private  citizens,  some  of  them  of  enormous  wealth;  that  the 
financial  head  was  one  William  Clark  of  a  great  thread  con- 
cern doing  business  at  Paisley,  Scotland,  and  Jfew  York; 
that  he,  plaintiff  in  error,  was  the  executive  head  of  the 
syndicate;  that  he  was  president  of  one  of  the  companies, 
vice-president,  general  manager  and  general  counsel  of  all 
four,  and  private  counsel  for  Mr.  Clark.  Mr.  Bryan  says 
he,  Bryan,  stated  that  he  did  not  like  giving  the  deed  as 
proposed,  because  his  great  object  was  to  get  rid  of  an 
incumbrance  of  875,000,  and  he  had  made  the  trade  expressly 
on  the  ground  that  the  Clark  Syndicate  assumed  the  debt, 
and  was  reconciled  to  the  transaction  because  of  their  great 
wealth.  lie  states  that  plaintiff  in  error  replied,  in  sub- 
stance : 

''But  it  is  the  Clark  Syndicate.  My  son  is  merely  the 
trustee  for  the  Clark  Syndicate.  He  holds  the  title  and 
does  in  all  our  dealings  as  a  matter  of  convenience  for  the 
Clark  Syndicate.  Tlie  Clarks  are  scattered,  Mr.  Clark 
most  of  the  time  in  Scotland,  now  all  over  the  world.  We 
could  not  transact  business  on  the  scale  we  expect  to,  unless 
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we  had  somebody  on  hand  who  could  take  the  title  and 
make  these  conveyances." 

The  deed  had  been  prepared  for  Mr.  Bryan  to  execute, 
and  he  states  that  finally  pkiintiflf  in  error  agreed  to  guar- 
antee the  assumption  of  payment  in  accordance  with  the 
agreement  above  referred  to,  which  recites  the  sale  "  to  the 
Clark  Syndicate  Companies,"  and  that  the  purchaser 
assumes  payment  of  the  incumbrance.  Thereupon  Mr. 
Bryan  wrote  on  the  bottom  of  the  paper  containing  the 
agreement  signed  in  the  name  of  ''  The  Georgia  and  Flor- 
ida Investment  Co.,  by  W.  A.  Simmons,  President,"  the 
following : 

^*  In  consideration  of  one  dollar,  to  me  in  hand  paid  by 
Thomas  B.  Bryan,  the  receipt  whereof  is  here  acknowl- 
edged, I  hereby  guarantee  the  assumption  of  payment  of 
the  $75,000  incumbrance,  and  the  interest  thereon  from 
September  16,  1S95,  referred  to  in  the  foregoing  contract, 
holding  said  Bryan  harmless  therefrom.  Witness  my  hand 
and  seal  the  13th  day  of  April,  A.  D.  1896."  Attached  to 
this  is  the  signature  of  plaintiff  in  error,  '*  W.  A.  Simmons. 
(Seal.)" 

While  it  is  true  the  above  assumption  is  attached  to  the 
last  of  the  three  agreements  referred  to,  yet  it  is  manifest 
they  were  all  intended  and  treated  as  parts  of  the  contract 
between  the  parties,  and  the  assumption  of  payment  guar- 
anteed must  be  construed  as  relating  to  the  only  assumption 
clause  therein — that  in  which  the  sale  is  stated  to  have 
been  made  to  the  '*  Clark  Syndicate  Companies,"  and  the 
latter  assume  payment  of  interest  and  principal  of  the 
incumbrance.  Plaintiff  in  error,  it  is  true,  states  that  Mont- 
gomery had  no  authority  to  use  the  name  of  the  Clark  Syn- 
dicate Companies  in  this  way,  and  denies  that  he  had  ever 
seen  or  heard  of  the  agreements  signed  by  Montgomery 
in  that  name  at  the  time  of  this  interview  of  April  13th 
with  Mr.  Bryan.  The  latter,  on  the  other  hand,  swears 
that  he  showed  them  to  plaintiff  in  error  at  that  interview, 
and  the  language  of  the  so-called  assumption  guaranty 
seems  to  corroborate  him.  By  that  instrument  plaintiff  in 
error   guarantees  "the  assumption   of    payment "  of  the 
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incumbrance  and  interest "  referred  to  in  the  foregoing  con- 
tract." There  is  no  such  assumption  in  any  "  foregoing 
contract,"  except  one  of  those  signed  in  the  name  of  the 
"Clark  Syndicate,  by  George  T.  Montgomery." 

At  this  interview  the  papers  were  finally  exchanged,  and 
Bryan's  deed  to  Howard  P.  Simmons  conveying  the  prop- 
erty in  question,  and  containing  a  clause  whereby  the 
grantee  assumed  and  agreed  to  pay  the  $75,000  incum- 
brance, was  delivered  and  placed  upon  record. 

Plaintiff  in  error  denies  that  he  told  Bryan  that  his  son 
was  taking  the  deed  under  a  declaration  of  trust  to  any  one, 
and  that  any  misrepresentations  whatever  were  made.  But 
he  states  that  "after  the  papers  had  been  passed  "  a  long 
conversation  ensued,  much  of  it  of  a  general  character, 
relating  to  enterprises  in  which  not  only  the  Clark  syndi- 
cate but  the  parties  themselves  were  interested.  In  the 
course  of  this  conversation  reference  was  again  made  to  the 
''Cambridge"  apartment  building  in  controversy.  He  tes- 
tifies that  Bryan  remarked,  "  I  want  Mr.  Clark  to  be  satis- 
fied," and  that  he,  plaintiff  in  error,  replied,  "  Mr.  Clark  ? 
Mr.  Clark  has  nothing  to  do  with  the  Cambridge; "  that 
Bryan  said,  "Doesn't  your  son  take  the  Cambridge,  repre- 
senting the  Clark  Syndicate  Company  ?"  to  which  plaintiff 
in  error  replied, "  No.  I  represent  the  Clark  Syndicate  Com- 
pany. In  any  trades  we  make,  we  have  a  little  syndicate 
of  our  own;  my  son  and  myself  and  another; "  to  which 
he  says  Bryan  remarked,  "  Well,  it  doesn't  make  any  dif- 
ference to  me  how  you  represent  Mr.  Clark.  You  are  his 
great  friend,  and  he  has  confidence  in  you.  Mr.  Montgom- 
ery^ says  anything  you  want  you  can  get;  all  the  money 
you  want."  "I  says,  *I  can't  get  all  I  want  from  Mr. 
Clark,  but  as  I  said,  I  have  known  Mr.  Clark,  but  never 
asked  him  to  go  into  any  outside  matter.  *  *  *  I  will 
tell  him  frankly  the  trade  I  have  made  myself.  He  knows 
our  exact  arrangement  in  this  office;  how  we  conduct  our 
business  here,  and  I  will  do  my  level  best  to  carry  this 
arrangement  out.' " 

By  this  testimony  plaintiff  in  error  makes  it  appear  that 
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after  the  papers  had  passed,  and  after  he  had  remarked  to 
Bryan,  as  he  says  he  did,  "  Mr.  Bryan,  that  trade  is  fin- 
ished and  I  am  entirely  satisfied  with  it;  I  don't  know 
much  about  apartment  buildings,"  etc.,  that  then,  when  the 
transaction  had  been  concluded,  Bryan  still  supposed  that 
Howard  P.  Simmons,  the  son  of  plaintiff  in  error,  had  taken 
the  deed  to  the  "  Cambridge  "  apartment  building  in  ques- 
tion, as  representing  the  Clark  syndicate,  and  was  thus,  for 
the  first  time,  disabused  of  that  impression. 

It  would  unduly  and  improperly  extend  this  opinion  to 
attempt  to  further  recite  in  detail  the  evidence,  much  of  it 
documentary,  introduced  both  by  the  State  and  the  defense. 
Objection  is  made  that  the  letters  introduced  by  the  State 
throw  no  light  upon  the  transaction,  but  serve  only  to 
prejudice  the  jury  against  the  defendant  by  bringing  before 
them  matters  entirely  unconnected  with  the  issue.  But 
our  attention  is  not  directed  to  any  specific  letters  or  parts 
thereof  in  support  of  such  general  objection. 

It  is  urged  also  that  it  was  improper  to  permit  the  intro- 
duction of  the  testimony  as  to  statements  made  by  plaintiff 
in  error  after  the  delivery  of  the  deed  from  Bryan  to  the 
effect  that  the  "  Cambridge  "  was  purchased  by  the  Clark 
syndicate,  and  that  H.  P.  Simmons  took  the  title  as  trustee 
for  the  said  syndicate.  While  it  is  true  that  such  state- 
ments made  subsequent  to  the  conveyance  could  have  had 
no  effect  to  induce  Bryan  to  part  with  his  property,  they 
were,  we  think,  admissible  as  tending  to  show  that  plaintiff 
in  error  was -making  the  same — not  merely  similar — state- 
ments of  fact  as  to  the  completed  transaction  to  parties  who 
knew  of  Bryan's  conveyance,  and  were  in  communication 
with  him,  that  Bryan  testifies  were  made  to  him  to  obtain 
his  signature  to  the  deed  of  conveyance.  The  testimony 
tended  to  show  that  plaintiff  in  error  was  making  such 
representations,  not  merely  to  impose  upon  the  parties  to 
whom  they  were  made,  but  to  keep  up  the  deception  upon 
Bryan.  The  testimony  thus  tended  to  corroborate  the 
latter,  and  was  in  the  nature  of  admissions  by  plaintiff  in 
error  as  to  the  fact  of  making  such  representations. 
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Objection  is  made  to  the  indictment,  that  it  fails  to 
charge  that  plaintiff  in  error  obtained  Bryan's  signature 
with  intent  to  cheat  and  defraud;  that  no  contract  or 
exchange  of  property  is  alleged  and  no  reason  shown  for 
giving  the  deed;  and  that  it  is  not  alleged  that  Bryan  suf- 
fered any  loss  by  the  signature  and  delivery. 

The  indictment  contains  six  counts,  but  the  State  relies 
upon  the  sufficiency  of  the  third  and  fourth,  to  the  support 
of  which  it  is  said  the  evidence  was  mainly  directed.  These 
counts  differ  only  in  that  the  fourth  sets  out  the  deed  in 
full. 

The  statute  provides  that  "  whoever  with  intent  to  cheat 
and  defraud  another,  designedly,  by  any  false  pretense, 
obtains  the  signature  of  any  person  to  any  written  instru- 
ment, or  obtains  from  anj'^  person  any  money,  personal 
property  or  other  valuable  thing,  shall  be  fined,"  etc.  We 
think  the  indictment  substantially  alleges  the  statutory 
offense.  It  states  that  plaintiff  in  error,  designedly  and 
with  intent  to  defraud,  made  false  pretenses  with  the  design 
and  for  the  purpose  of  inducing  Bryan  to  place  his  signa- 
ture to  the  deed  of  conveyance,  by  which  false  pretenses 
he  did  obtain  such  signature,  and  that  said  false  pretenses 
were  made  with  the  design  and  purpose  to  cheat  and 
defraud  said  Bryan. 

With  regard  to  the  second  of  the  objections  last  referred 
to,  it  is  sufficient  to  say  that  it  was  not  necessary  to  allege 
or  prove  a  contract  for  exchange  of  propert}'^  in  order  to 
sustain  an  indictment  for  obtaining  a  signature  to  a  written 
instrument  by  false  pretenses,  and  it  is  not  quite  correct  to 
say  that  no  reason  for  giving  the  deed  is  set  forth.  The 
indictment  charges  that  it  was  induced  by  a  false  pretense 
that  the  syndicate  was  assuming  and  agreeing  to  pay  an 
incumbrance  of  $76,000  upon  the  property  conveyed. 

Neither  is  it  necessary,  under  an  indictment  for  obtain- 
ing, with  intent  to  cheat  and  defraud,  a  signature  to  a  writ- 
ten instrument  by  false  pretenses,  to  allege  or  prove  that 
any  loss  was  thereby  suffered.  Bishop's  New  Criminal 
Law,  Vol.  2,  Sec.  460,  and  cases  there  cited. 
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We  can  not  agree  with  counsel  for  plaintiff  in  error  that 
the  allegations  of  the  indictment  were  not  sustained  by  the 
evidence.  The  testimony  was  conflicting,  it  is  true,  but 
there  was  ample  evidence  to  sustain  the  finding  if  the  jury 
believed  the  facts  were  as  the  evidence  for  the  State  tended 
to  show.  The  case  seems  to  have  been  fairly  submitted  to 
the  jury.  It  was  for  the  latter  to  determine  the  issues  of 
fact.  We  find  no  sufficient  reason  to  interfere  with  their 
verdict,  and  no  substantial  error  in  the  rulings  and  instruc- 
tions of  the  court  has  been  brought  to  our  attention. 

The  judgment  of  the  Criminal  Court  will  be  affirmed. 


Charles  W,  King  v.  John  Machesney. 

1.  Contracts — Party  Entitled  to  Show  Damages  by  Breach  of. — A 
party  is  entitled  to  show  what  damages,  if  any,  he  has  suffered  by  reason 
of  a  breach  of  contract,  and  to  offset  it  against  the  whole  demand  of 
the  plaintiff,  where  he  has  stated  in  the  affidavit  filed  with  his  plea, 
that  he  has  a  good  defense  to  a  part  only  of  the  demand. 

2.  Account  Stated — What  Constitutes. — It  is  not  enough  to  consti- 
tute an  account  stated  that  it  contains  some  items  conceded  to  be  cor- 
rect, when  at  the  same  time  the  account  as  a  whole  is  in  dispute.  An 
account  stated  is  an  agreement  between  parties  that  all  the  items  of 
the  account  are  true,  and  the  balance  as  struck  correct,  with  a  promise, 
express  or  implied,  for  payment  of  such  balance. 

Assampsit,  on  contract  Error  to  the  Superior  Court  of  Cook  County; 
the  Hon.  James  Goooin,  Judge,  presiding.  Heard  in  the  Branch 
Appellate  Court  at  the  March  term,  1899.  Reversed  and  remanded. 
Opinion  filed  AprU  17,  1900. 

N.  H.  Hanchette,  attorney  for  plaintiff  in  error. 

Heckman,  Elsdon  &  Shaw,  attorneys  for  defendant  in 
error. 

Mr.  Justice  Freeman  delivered  the  opinion  of  the  court. 

This  is  a  suit  by  defendant  in  error  to  recover  for  work 

claimed  to  have  been  done  under  a  contract  in  writing, 
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wherein  it  was  ao^reed  that  he  should  furnish  certain  mate- 
rial and  make  certain  repairs  upon  premises  of  plaintiff  in 
error.  In  addition  to  the  contract  price  it  is  sought  to 
recover  also  for  extra  work,  allege<l  to  have  been  done  by 
order  of  the  plaintiflF  in  error.  The  latter  claims  that  work 
required  by  the  contract  was  never  completed:  that  part  of 
what  was  done  was  not  in  accordance  with  the  agreement, 
and  that  certain  glass  removed  was  sold  by  the  contractor 
and  the  proceeds  improperly  retained. 

Plaintiff  in  error  tiled  with  his  plea  of  general  issue  an 
affidavit  that  he  had  a  good  defense  as  to  all  but  $452.57  of 
the  amount  sued  for.  The  jury  returned  a  verdict  against 
him  for  a  larger  amount,  and  judgment  was  entered  accord- 
ingly. It  is  contended  that  the  judgment  is  not  warranted 
by  the  evidence,  and  that  there  was  error  in  the  rulings 
and  instructions  of  the  court. 

There  is  conflict  in  the  testimbny,  but  it  seems  to  be 
conceded  that  in  some  respects  the  contract  was  not  literally 
complied  with.  The  court  and  jury  having  seen  the  wit- 
nesses and  heard  their  testimony,  we  might  not  be  disposed 
to  interfere  with  the  verdict  and  judgment,  if  no  prejudicial 
error  appeared  in  the  rulings  and  instructions  of  the  court. 
We  are  of  opinion,  however,  that  error  was  committed.  The 
court  refused  to  permit  the  introduction  of  testimony  tend- 
ing to  show  that  certain  items  of  the  work  called  for  by  the 
contract  had  not  been  performed,  apparently  because  of  the 
admission  by  plaintiff  in  error  in  the  affidavit  filed  with  his 
plea,  that  he  had  a  good  defense  to  a  part  only  of  the  demand. 
While  it  may  be  true  that  plaintiff  in  error,  so  long  as  this 
affidavit  stood  not  withdrawn  nor  amended,  should  not  be 
permitted  to  deny  his  liability  for  the  amount  therein  con- 
ceded to  be  due,  he  was  nevertheless  entitled  to  show  the 
exact  facts  as  to  what  had  been  done  or  omitted  under  the 
contract,  as  well  as  to  dispute  the  claim  for  extras.  By  the 
ruling  of  the  court  the  jury  were  given  to  understand  that 
as  plaintiff  in  error  had  conceded  his  liability  for  an  amount 
only  forty  dollars  less  than  the  contract  price,  he  could  not 
be  heard  to  show,  even  as  an  offset  to  the  further  claim  for 
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extras,  that  he  had  suffered  damages  in  excess  of.  forty  dol- 
lars by  the  non-performance  of  the  contract.  Evidence 
offered  for  this  purpose  was  ruled  out.  This  was  erroneous. 
Plaintiff  in  error  was  entitled  to  show  just  what  damage, 
if  any,  he  had  suffered  by  non-performance,  and  to  offset 
it  against  the  whole  demand  of  the  defendant  in  error  so 
far  as  it  exceeded  the  amount  admitted  to  be  due  by  the 
affidavit  in  question. 

The  contractor  sold  certain  glass  removed  from  the  prem- 
ises under  the  contract,  and  appropriated  the  proceeds  to 
his  own  use.  It  was  sought  to  justify  this  apparently  by 
the  claim  that  contractors  are  accustomed  to  retain  for 
themselves  material  removed  from  a  building  under  repair. 
TVe  know  of  no  warrant  in  law  whereby  any  contractor,  in 
the  absence  of  an  agreement  to  that  effect,  express  or 
implied,  is  authorized  to  appropriate  his  employer's  prop- 
erty to  his  own  use.  Counsel  for  defendant  in  error  state 
that  plaintiff  in  error  was  allowed  credit  for  the  glass  in 
question  by  the  remittitur  if  not  by  the  verdict.  But  this 
is  mere  conjecture  so  far  as  we  can  ascertain,  and  not  based 
upon  anything  appearing  in  the  record. 

The  first  instruction  given  for  appellant  told  the  jury  in 
substance  that  if  an  itemized  statement  of  account  was  pre- 
sented to  plaintiff  in  error  and  he  agreed  to  pay  a  "portion 
thereof,"  such  portion,  if  the  jury  could  ascertain  what  it 
was,  became  an  "account  stated,"  which  defendant  in  error 
is  entitled  to  recover  with  interest.  It  is  not  enough  to 
constitute  an  "account  stated"  that  it  may  contain  some 
items  conceded  to  be  correct,  when  at  the  same  time  the 
account  as  a  whole  is  in  dispute.  An  account  stated  is  an 
agreement  between  parties  that  all  the  items  of  the  account 
are  true,  and  the  balance  as  struck  correct,  together  with  a 
promise,  express  or  implied,  for  payment  of  such  balance. 
See  "  Accounts,"  A.  &  E.  Encyclopedia  of  X^w,  p.  437,  and 
cases  there  cited.  The  evidence  does  not  show  any  awoh 
agreement  or  promise  in  the  case  before  us,  and  the  instruc- 
tion was  calculated  to  mislead  the  jury. 

The  judgment  must  be  reversed  and  the  cause  remanded. 
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88     844  Bridge  and  Structural  Iron  Workers'  Union  j.  C.  II. 
It   1g^  Sigmund. 

88      844| 

96  *208|  1.  Practice— 7)1  Appeals  from  Justices,  Jurisdictional  Papers  to  he 
Transmitted, — In  appeals,  all  jurisdictional  papers  should  be  transmitted 
by  the  justice,  such,  for  example,  as  a  summons,  where  the  jurisdiction 
of  the  justice  depended  upon  the  issuance  and  service  of  a  summons,  or 
a  complaint  in  writing  in  a  forcible  detainer  suit;  for  unless  it  appears 
affirmatively  that  the  justice  had  jurisdiction,  the  court  on  appeal  will 
have  none. 

2.  Summons — Function  o/.— The  function  of  a  summons  is  to  bring 
the  defendant  into  court  and  give  the  court  jurisdiction  over  his  person. 

3.  Statutes— -Sec.  68  of  the  Act  of  187£  Not  Repealed  by  Act  of  ISUS 
Revising  Justice's  ^cf.— Section  68  of  the  act  of  1872  was  not  repealed 
by  the  act  of  1895,  revising  the  jnstice^s  act. 

4.  Jurisdiction — Upon  What  it  Depends — Appeals. — An  appearance 
by  the  defendant  ten  days  before  the  term  at  which  trial  is  demanded, 
or  the  service  of  summons  upon  him,  or  the  equivalent  of  service  as  pro- 
vided by  the  statute,  must  exist,  or  the  court  is  without  jurisdiction  to 
do  anything  in  the  case,  in  the  absence  of  and  without  the  consent  of 
either  party,  except  to  continue  the  cause. 

Assumpsit,  for  work  and  materials.  Error  to  the  Circuit  Court  of 
Cook  County;  the  Hon.  Edward  F.  Dunne,  Judge,  presiding.  Heard  in 
the  Branch  Appellate  Court  at  the  October  term,  1899.  Beversed  and 
remanded.    Opinion  filed  April  17,  1900. 

John  F.  Geetino,  attorney  for  plaintiff  in  error. 

Frederick  L.  Brooks,  attorney  for  defendant  in  error. 

Mr.  Justice  Shkpard  delivered  the  opinion  of  the  court. 

This  cause  having  been  stripped  of  all  incidental  ques- 
tions, by  stipulations  of  the  parties  and  order  thereon,  there 
remains  nothing  to  be  considered,  except  some  jurisdictional 
questions  that  are  reviewable  upon  the  "record  proper,'* 
that  is  alone  before  us. 

An  appeal  to  the  Circuit  Court  was  taken  by  the  plaint- 
iff in  error  from  a  justice's  judgment,  by  tiling  the  requisite 
appeal  bond  with  the  clerk  of  the  Circuit  Court.  It  there- 
upon became  the  duty  of  the  clerk  of  the  Circuit  Court  to 
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issue  a  supersedeas,  as  required  by  the  statute,  the  service 
of  which  upon  the  justice  would  require  him  to  send 
up  to  the  Circuit  Court  all  the  papers  in  the  case,  and 
a  certified  transcript  of  his  docket  in  the  case.  (Sec.  115, 
Ch.  79,  Rev.  Stat.,  Hurd's  Ed.)  The  record  fails  to  show 
that  a  supersedeas  ever  issued,  but  it  does  appear  that  on 
the  day  the  appeal  bond  was  filed  with  the  circuit  clerk 
there  was  also  filed  a  duly  certified  transcript  of  the  justice's 
docket.  The  presumption  is  that  the  transcript  was  filed 
after  the  appeal  bond  had  been  filed  and  approved,  for  until 
that  was  done  there  wiis  no  case  or  appeal  pending  in  which 
the  transcript  could  be  filed.  The  filing  of  such  transcript, 
although  it  bore  date  of  the  day  before  the  appeal  bond 
was  filed,  was  sufficient  to  confer  jurisdiction  upon  the  Cir- 
cuit Court  of  the  subject-matter  of  the  suit.  McGillen  v. 
Wolflf,  83  111.  App.  227.  So  far  as  the  transcript  itself  was 
concerned,  the  issuance  and  service  of  a  supersedeas  that 
would  require  the  justice  to  do  over  again  what  he  had 
already  done  once,  would  serve  no  useful  end.  But  it  is 
said,  no  "  papers,"  such  as  the  statute  requires  the  justice 
to  return  along  with  the  transcript,  were  transmitted  to  the 
Circuit  Court  clerk.  Non  constat  there  were  any  "papers" 
to  be  sent  up  by  the  justice.  All  jurisdictional  papers  should 
certainly  be  transmitted  by  the  justice,  such,  for  example, 
as  a  summons,  where  the  jurisdiction  of  the  justice  over  the 
persons  of  the  parties  depended  upon  the  issuance  and 
service  of  one,  or  a  complaint  in  writing  in  a  forcible  de- 
tainer suit,  for  unless  it  appears  affirmatively  that  the  jus- 
tice had  jurisdiction,  the  court  on  appeal  would  have  none. 
Abbott  v.  Kruse,  37  III.  App.  549;  Redfern  v.  Botham,  70 
III.  App.  253. 

But  where,  as  in  this  case,  it  affirmatively  appears  b}'  the 
justice's  transcript  that  both  parties  appeared  with  their 
witnesses  and  went  to  trial  without  objection,  a  summons 
and  its  return,  served  upon  the  defendant,  would  add  nothing 
to  the  jurisdiction  of  the  justice. 

We  must  not  be  understood  as  holding  that  no  "papers'' 
except  jurisdictional  ones  are  required  to  be  sent  up  by  the 
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justice  where  there  are  any  others  in  the  case  before  him. 
We  are  now  dealing  only  Xvith  the  question  of  jurisdiction, 
pure  and  simple,  as  applied  to  this  particular  case.  The 
justice's  certificate  to  his  transcript  is  in  the  words  of  the 
statute  and  we  do  not  see  wherein  it  is  deficient  in  any 
respect.  Coming  now  to  the  proceedings  u|X)n  th<5  appeal 
in  the  Circuit  Court,  the  record  fails  to  show  that  a  sum- 
mons to  the  appellee  (defendant  in  error)  ever  issued  out  of 
the  Circuit  Court.  The  function  of  a  summons  is  to  bring 
the  appellee  into  court  and  give  the  court  jurisdiction  over 
his  person.  But  this  may  be  done  as  well  by  his  voluntary 
appearance.     Vallens  v.  Hopkins,  157  111.  267. 

The  appeal  bond  and  justice's  transcript  were  filed  on  a 
day  of  the  December  term,  1894,  of  the  Circuit  Court,  and 
the  appellee,  by  attorney,  entered  his  appearance  in  writ- 
ing, in  the  cause,  on  April  2.  181)7,  which  was  of  the  March 
terra,  that  year,  of  the  Circuit  Court.  Jurisdiction  over 
the  subject-matter  and  over  the  persons  of  both  parties  then 
existed  in  the  Circuit  Court,  and  had  ten  days  elapsed 
between  the  entry  of  appellee's  appearance  and  the  begin- 
ning of  the  term  at  which  the  cause  came  on  for  trial,  the 
requisite  jurisdiction  to  proceed  in  the  cause  and  render 
judgment  would  have  concurred. 

But  it  was  within  the  same  term  at  which  the  judgment 
was  rendered  that  appellee's  appearance  was  entered,  and 
without  the  consent  of  the  plaintiff  in  error  the  court  had 
not  the  power  to  proceed  at  that  term. 

Section  68  of  the  act  of  1872  (Kurd's  Ed.  Rev.  Stat.,  Sec. 
178),  was  not  repealed  by  the  act  of  1895  revising  the  jus- 
tice's act.  McGillen  v.  Wolf,  supra.  It  provides  that  if 
the  appearance  of  an  appellee  shall  be  entered  ten  days 
before  the  first  day  of  the  term,  the  case  shall  stand  for 
trial  at  that  term.  Appearance  by  appellee  ten  days  before 
the  term  at  which  trial  is  demanded,  or  the  service  of  sum- 
mons upon  him,  or  the  equivalent  of  service  as  provided  by 
the  statute,  must  exist,  or  the  court  is  without  jurisdiction 
to  do  anything  in  the  case,  in  the  absence  and  without  the 
consent  of  either  party,  except  to  continue  the  cause. 
Camp  V.  Hogan,  73  III.  228;  McMuUen  v.  Graham,  6  111. 
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App.  239,  and  cases  there  cited;  AVoodhuU  v.  Kelly,  6  III. 
App.  323;  McGillen  v.  Wolff,  supra;  Vallens  v.  Hopkins, 
157  111.  267. 

Here,  the  appearance  of  defendant  in  error  was  not 
entered  until  within  the  terra  at  which  the  judgment  in  his 
favor  was  rendered.  He  was  not,  nor  was  plaintiff  in  error, 
entitled  to  demand  a  trial  at  that  term,  nor  did  the  court 
have  jurisdiction  to  render  the  judgment  at  that  term,  with- 
out consent  of  parties.  The  judgment  that  was  rendered 
against  plaintiff  in  error  was  void  for  want  of  jurisdiction 
in  the  court  to  render  it,  and  it  will  be  reversed  and  the 
cause  remanded. 


Seymoar-Danne  Co.  v.  Bafus  P.  Jennings.  88    847 

97    »266 


1.  Appeals— By  Garnishees.— kn  appeal  lies  by  a  garninhee  from  a 
judgment  in  a  proceeding  by  garnishment  before  a  justice  of  the  peace, 
and  the  Circuit  Court,  when  the  appeal  is  taken  to  that  court,  has 
jurisdiction,  and  must  dispose  of  the  same  as  in  appeals  in  other  cases. 

2.  Same— i^om  Justices— Trial  to  be  De  Novo.— -On  appeal  from  a 
justice  of  the  peace  the  trial  must  be  de  novo,  and  the  cause  must  be 
heard  on  the  evidence  and  not  on  the  transcript  of  the  proceedings 
before  the  justice.. 

8.  Same— How  to  be  Disposed  o/.— When  an  appeal  from  a  justice 
of  the  peace  is  properly  before  the  court  to  which  such  appeal  is  taken 
and  the  necessary  service  has  been  had,  the  court  must  hear  the  evidence 
on  the  trial,  or  if  the  appellant  fails  to  prosecute  his  appeal  the  appellee 
may  have  it  dismissed  and  the  judgment  of  the  justice  affirmed. 

Attachment  and  Garnishee  Proceedings.— Appeal  from  the  Circuit 
Court  of  Cook  County;  the  Hon.  Edward  F.  Dunne,  Judge,  pi-esiding. 
Heard  in  this  court  at  the  October  term,  1899.  Reversed  and  remanded. 
Opinion  filed  April  16,  1900. 

James  A.  Fullenwider,  attorney  for  appellant. 
Colin  Fyffe,  attorney  for  appellee. 

Mr.  Justice  Adams  delivered  the  opinion  of  the  court. 
J.  Jackson  Todd  sued  out  a  writ  of  attachment  against 
Rufus  P.  Jennings,  the  appellee,  before  a  justice  of  the 
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peace,  and  the  writ  was  served  on  appellant,  the  Seymour- 
Dan  ne  Co.,  as  garnishee.  Such  proceedings  were  had  that, 
March  14, 1899,  a  judgment  was  rendered  against  Jennings, 
the  defendant  in  attachment,  for  the  sum  of  $173.20,  and 
March  25, 1899,  a  judgment  was  rendered  in  favor  of  Eufus 
P.  Jennings,  for  the  use  of  Todd,  against  appellant,  the 
Seymour-Danne  Co.,  from  which  judgment  this  appeal  is 
taken.  The  appeal  was  taken  by  filing  an  appeal  bond 
with  the  clerk  of  the  Circuit  Court,  and  a  writ  of  superse- 
deas was  issued  from  that  court  April  14,  1899,  and  was 
served  on  the  justice  the  next  day. 

June  23,  1899,  the  court,  on  motion  of  the  plaintiflTs 
attorney,  dismissed  the  cause  for  want  of  jurisdiction. 

It  is  apparent,  from  the  record,  that  the  appeal  was  taken 
in  apt  time.  The  judgment  against  appellant  was  rendered 
March  25,  1899,  and  the  supersedeas  was  issued  April  14, 
1899,  less  than  twenty  days  from  the  rendition  of  judg- 
ment. There  can  be  no  question  that  an  appeal  lies  in  such 
case,  and,  consequently,  none  of  the  jurisdiction  of  the 
court  to  entertain  the  appeal.  For  what  reason  the  court 
dismissed  the  appeal  does  not  appear  from  the  record,  but 
counsel  on  both  sides  refer  to  the  transcript  of  the  justice 
as  the  ground  on  which  the  court  acted.  The  statute  pro- 
vides that  the  rights  of  the  parties  shall  be  the  same  as  in 
original  actions.     Ilurd's  Rev.  Stat.,  1899,  p.  1090,  Sec.  74. 

On  appeal  the  trial  must  be  de  novo  and  the  cause  must 
be  heard  on  the  evidence  and  not  on  the  transcript  of  the 
proceedings  before  the  justice.  Shook  v.  Thomas,  21  111. 
87,  90;  Swingley  v.  Haynes,  22  111.  214,  216;  Ohio  &  Miss. 
R.  R.  Co.  V.  McCutchin,  27  111.  9. 

In  Shook  V.  Thomas,  eupra^  the  court  say: 

"  The  trial  can  not  be  had  upon  the  transcript  of  the 
justice's  record,  but  the  court  must  hear  the  evidence  on  the 
trial;  or,  if  the  appellant  shall  fail  to  prosecute  his  appeal, 
the  appellee  may  have  the  appeal  dismissed  and  the  judg- 
ment of  the  justice  of  the  peace  affirmed.  But  the  case, 
when  properly  in  the  Circuit  Court  by  appeal,  and  the 
necessary  service  has  been  had,  must  be  disposed  of  in  one 
of  these  modes." 


Digitized  by 


Google 


First  IJistrict — October  Term,  1899.      349 

Leon  V.  Mclntyre. 

In  the  present  case  the  appeal  was  properly  taken;  no 
evidence  was  heard  nor  was  the  case  dismissed  for  failure 
of  appellant  to  prosecute  its  appeal. 

If  it  appears  on  the  trial  in  the  Circuit  Court,  from  the 
answer  of  appellant  or  otherwise,  that  there  was  an  assifj^n- 
ment,  prior  to  the  attachment,  of  the  indebtedness  of  appel- 
lant, the  garnishee,  to  the  Jennings  Provision  Company,  or 
any  other  corporation  or  person,  the  alleged  assignee  must 
be  brought  in,  as  provided  by  section  12  of  the  garnish- 
ment act.  Hurd's  Stat.,  1899,  p.  933,  Sees.  11  and  12;  Chott 
V.  Tivoli  Amusement  Co.,  82  111.  App.  244. 

The  motion  to  strike  the  bill  of  exceptions  from  the  files 
will  be  overruled,  and  the  judgment  will  be  reversed  and 
the  cause  remanded. 


Francis  Leon  t.  John  L.  Mclntyre. 

1.  Trustees— iVb  Power  to  Receive  Payment  of  tlie  Debt  Secured. — 
The  fact  that  a  person  is  made  the  trustee  in  a  trust  deed  gives  him  no 
right  or  authority  to  receive  payment  of  the  debt  secured  by  such  deed. 

2.  Payment — Made  to  an  Unauthorized  Person  of  No  Avail, — Where 
the  maker  of  a  note  secured  by  a  trust  deed  intrusted  his  money  to  the 
person  named  in  the  deed  as  the  trustee,  for  the  purpose  of  paying  the 
note,  without  requiring  him  to  produce  the  note,  which  such  maker  had 
made  payable  to  a  third  pei*son,  the  fact  that  a  fictitious  note  and  trust 
deed  were  imposed  upon  him  by  the  trustee,  wiU  not  avail  him  as  against 
the  payee  and  owner  of  the  note. 

8.  Laches — Where  One  of  Two  Persona  Mttst  Suffer  from  Negligence. 
—Equity  will  not  postpone  the  interests  of  one  who  stands  fair  and  who 
has  omitted  no  duty  devolving  upon  him,  to  the  interest  of  one  whose 
negligence  made  the  loss  possible  to  occur. 

Bill  of  Foreclosure.— Appeal  from  the  Circuit  Court  of  Cook  County; 
the  Hon.  EDMUNb  W.  Burke,  Judge,  presiding.  Heard  in  this  court  at 
the  October  term,  1899.    Aflftrmed.    Opinion  filed  AprU  16,  1900. 

Statement. — Mrs.  Catherine  Price,  being  the  guardian  of 
appellee,  then  a  minor,  invested  $2,500  of  the  infant's  funds 
in  a  loan  to  appellant,  secured  by  trust  deed  upon  real  estate 
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in  Cook  County.  Frank  Price,  a  son  of  the  guardian,  acted 
as  her  business  agent,  and  Charles  W.  Griggs  was  her  lawyer. 
It  was  through  Griggs  that  the  loan  was  effected,  and  he 
was  made  trustee  in  the  trust  deed  by  which  it  was  secured. 
Price  kept  the  note  and  trust  deed  in  his  possession  at  all 
times  after  the  loan  was  made,  except  that  upon  various 
occasions  the  note  was  given  to  Griggs  for  a  minute  or  so 
to  indorse  interest  payments  upon  it  in  the  presence  of 
Price,  who  always  brought  the  note  to  Griggs  and  took  it 
away  again. 

The  interest  payments  for  the  first  period  of  the  note's 
duration  were  evidenced  by  coupons,  and  it  was  the  custom, 
always  followed,  for  the  debtor,  appellant,  to  send  the  money 
to  Griggs,  and  thereafter  Price  delivered  the  coupon  to 
Griggs  and  got  the  money  from  him.  The  note  and  coupons 
were  payable  at  Griggs'  office,  but  payable  to  the  order  of 
appellee,  John  L.  Mclntyre,  the  minor. 

On  July  1,  1885,  appellant  paid  the  amount  due  as  prin- 
cipal upon  the  note  to  Griggs,  and  Griggs  gave  to  him  at 
that  time  a  forged  copy  of  the  principal  note,  a  forged  copy 
of  the  trust  deed,  and  a  release  of  the  same,  executed  by 
Griggs,  trustee. 

The  release  recited  that  the  trust  deed  which  it  purported 
to  release  was  recorded  in  book  1415  of  records,  page  2, 
while  the  trust  deed  canceled  and  surrendered  by  Griggs 
was  marked  recorded  in  book  1061  of  records,  page  475.  It 
appears  that  the  note  delivered  to  appellant  canceled,  differs 
from  the  original  note  made  by  Leon  to  Mclntyre  in  this, 
that  a  description  of  the  premises  in  the  original  note  is 
not  in  the  forged  note  delivered  to  him  and  marked  paid. 
Griggs  never  at  any  time  paid  the  money  received  in  pay- 
ment of  the  principal  of  the  note  to  Mrs.  Price,  nor  ever 
informed  Mr.  Price  or  Mrs.  Price  of  the  payment  to  him. 

The  evidence  further  shows  that  Griggs  himself  paid  the 
interest  on  the  note  to  Price,  from  July  1, 1885,  until  Decem- 
ber 6,  1893,  when  he  made  the  last  payment  thereon.  He 
meanwhile  indorsed  eight  different  fictitious  extensions  on 
the  back  of  the  note. 

In  June,  1892,  Leon  sold  the  premises  secured  by  the 
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trust  deed  to  Hattie  O'Brien,  who,  it  appears,  bought  in 
good  faith. 

In  March,  1894,  Mrs.  Price,  the  guardian,  employed  other 
at.torneys.  It  was  then  discovered  by  them  that  Griggs 
had  given  a  release  deed  to  appellant.  They  were,  how- 
ever, ignorant  of  the  fact  that  he  had  forged  a  note  and 
given  it  to  appellee,  or  that  he  had  forged  a  trust  deed. 
They  had  previously  discovered  another  affair  in  which 
Griggs  had  acted  dishonestly,  and  when  Griggs  came  in  with 
$1,500  to  apply  on  the  payment  of  that  matter,  they  insisted 
on  applying  it  on  the  note  made  by  appellant,  and  Griggs 
was  informed  of  the  credit.  Griggs  protested,  but  the  credit 
was  made.  He  went  out  and  a  few  days  later  died.  Some 
time  during  March  of  the  same  year,  and  before  this  pay- 
ment of  the  $1,500,  Mr.  Mcllvaine,  as  attorney  for  the  guard- 
ian, and  Mr.  Price,  went  together  to  see  appellant,  Leon, 
and  were  informed  when  they  arrived  there,  by  some  one  in 
the  house,  that  Mr.  Leon  was  not  in.  Mr.  Mcll  vaine's  recol- 
lection is  that  he  left  either  his  business  card  or  a  pencil 
note,  asking  Mr.  Leon  to  come  to  his  office,  but  that  he  did 
not  come.  On  October  9,  1894,  he  gave  him  formal  notice 
that  the  note  had  been  placed  in  his  hands  for  collection, 
and  after  unsuccessful  attempts  at  a  settlement,  filed  the 
present  bill  to  foreclose  on  February  21,  1895. 

Upon  the  final  hearing,  the  court  holding  that  the  trust 
deed,  having  been  released  by  the  trustee  named  therein, 
was  no  longer  a  lien  on  the  premises  conveyed,  dismissed 
the  bill  as  to  all  of  the  defendants  except  Leon,  for  want  of 
equity,  but,  holding  him  liable  upon  his  note,  gave  a  personal 
decree  against  him  for  $1,393.54  and  costs.  From  that 
decree  Leon  appeals. 

J.  £dwabd8  Fay,  attorney  for  appellant. 

FoLLANSBKE  &  FoLLANSBEB,  attomcys  for  appellee. 

Mb.  Presiding  Justice  Sears  delivered  the  opinion  of  the 
court. 
But  two  questions  are  presented  upon  this  appeal,  viz.: 
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First,  was  the  payment  of  the  principal  note  by  appellant  to 
Griggs  operative  as  a  pa3'^ment  to  the  minor,  appellee,  or  to 
his  guardian;  and  second,  is  appellee  estopped  by  rea- 
son of  any  laches  upon  his  part,  or  upon  the  part  of  his 
guardian,  from  now  disputing  the  eflPect  of  such  payment. 
We  are  of  opinion  that  each  question  must  be  determined 
in  favor  of  the  decree.  There  is  no  evidence  in  this  record 
which  would  warrant  the  conclusion  that  appellee  or  his 
guardian  ever  empowered  Griggs  to  act  for  him  in  the 
accepting  of  payment  of  the  money  due  upon  the  note. 
The  prior  course  of  business  between  these  parties  did  not 
tend  to  such  conclusion.  Appellant  had,  it  is  true,  been  in 
the  habit  of  sending  the  money  to  Griggs  to  pay  interest, 
but  the  guardian  of  appellee  had  never  left  any  coupon 
nor  the  principal  note  with  Griggs  for  any  such  pur- 
pose. The  coupons  were  given  to  Griggs  only  in  exchange 
for  the  money.  The  principal  note  was  merely  handed  to 
him  for  indorsement  of  payments,  and  that  in  the  immediate 
presence  of  the  business  agent  of  the  guardian,  who  kept 
the  note,  bringing  it  to  Griggs,  and  taking  it  away  again 
at  once  after  the  indorsement  was  made.  The  terms  of  the 
transaction  indicate  no  such  authority  in  Griggs.  That  he 
was  made  trustee  in  the  trust  deed  is  of  no  consequence  in 
this  behalf.  This  gave  him  no  right  or  authority  to  receive 
payment  of  the  debt  secured  by  the  trust  deed.  The  fact 
that  the  note  and  interest  coupons  were  made  payable  at 
Griggs'  oflBce  can  not  control,  for  by  the  very  terms  of  the 
note  it  was  payable  to  John  L.  Mclntyre,  the  minor.  Appel- 
lant knew  by  his  own  note  that  he  was  indebted  to  this 
person  and  not  to  Griggs.  What  authority,  then,  can 
Griggs  be  said  to  have  had  to  bind  the  minor  or  his  guard- 
ian in  accepting  payment,  or  what  right  had  appellant  to 
pay  to  Griggs  without  production  of  the  note  which  he  had 
made  payable  to  the  order  of  the  minor  ? 

We  are  of  opinion  that  these  questions  are  settled  adversely 
to  appellant  by  the  decision  of  this  court  and  the  Supreme 
Court  in  Stockton  v.  Fortune,  82  111.  App.  272,  atBrmed  in 
182  111.  454. 

There  remains,  then,  onlj^  the  question  of  laches. 
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In  March,  1894,  nearly  nine  years  after  the  payment  to 
Griggs,  it  was,  for  the  first  time,  learned  by  appellee,  or 
his  legal  representative,  that  the  money  had  been  given  by 
appellant  to  Griggs.  In  the  meantime,  by  a  system  of  ficti- 
tious extensions  of  the  time  of  payment,  and  by  himself 
paying  the  interest  from  time  to  time,  Griggs  had  pre- 
vented a  discovery  of  his  use  of  the  money  given  him  by 
appellant. 

In  March,  1894,  an  attorney  of  the  guardian  of  appellee 
attempted  to  see  Leon,  appellant,  and  left  some  note  or  card, 
requesting  him  to  call  upon  the  attorney.  This  notice  ap- 
pellant testified  that  he  had  never  received.  No  other 
notice  was  given  until  October,  1894,  some  seven  months 
later,  when  appellant  learned  through  the  attorney  the 
fact  that  Griggs  had  embezzled  the  fund  left  with  him  to 
pay  the  note  and  that  the  supposed  note  and  trust  deed 
delivered  to  appellant  were  forgeries. 

The  question  presented  is,  does  the  lapse  of  this  period  of 
seven  months,  during  which  Griggs  died,  without  notice  to 
appellant  of  the  discovery  of  appellee's  attorney  that  a 
fraud  had  been  practiced  upon  appellant,  operate  to  bar 
any  right  of  action  by  appellee  upon  the  note. 

When  the  notice  was  given  to  appellant  upon  October  9, 
1894,  appellee  was  still  under  age.  This  suit  was  begun  by 
him  after  attaining  his  majority. 

The  decisions  as  to  what  will  constitute  such  laches  as 
will  bar  relief  in  cases  like  this,  are  based  upon  the  peculiar 
facts  of  each  case,  and  do  not  and  could  not  declare  any  rule 
by  which  any  certain  measurement  in  period  of  time  can  be 
made.  Whether  the  question  be  treated  as  one  of  laches  to 
bar  relief,  or  of  ratification  of  the  action  of  Griggs,  in  neither 
event  are  we  prepared  to  hold  that  the  conclusion  reached 
by  the  master  in  chancery  and  by  the  learned  chancellor,  is 
unwarranted. 

We  are  of  opinion  that  the  payment  of  the  $1,500  by 

Griggs  to  the  attorney  of  the  guardian  after  the  fraud  was 

discovered,  is  of  no  controlling  importance.    This  money 

was  thus  applied  without  the  assent  of  Griggs  and  against 
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his  protest.  There  is  no  evidence  whatever  of  any  agree- 
ment of  forbearance  as  to  the  balance  of  the  moneys  due 
upon  the  note. 

If,  as  counsel  for  appellant  insists,  the  loss  here  conse- 
quent upon  the  wrong  of  a  third  party  should  be  imposed 
upon  the  one  of  the  litigants  who  is  the  more  to  be  charged 
with  negligence  causing  that  loss,  the  conclusion  must  be  in 
support  of  the  decree.  Appellant  negligently  intrusted  his 
money  to  Griggs  for  the  purpose  of  paying  a  note  which  he, 
appellant,  had  made  payable  to  John  L.  Mclntyre,  and  the 
money  was  thus  given  without  a  production  of  the  note 
itself.  The  fact  that  a  fictitious  and  forged  note  and  trust 
deed  were  imposed  upon  appellant  does  not  assist  him.  An 
examination  of  what  purported  to  be  his  own  signature 
should  have  protected  him.  The  note  was  not  even  an  exact 
copy  of  the  genuine  note.  An  examination  of  the  book  and 
page  of  purported  record  of  the  forged  trust  deed  upon  it 
and  in  the  release,  or  a  comparison  with  abstract  of  title  or 
the  records,  would  have  disclosed  the  fraud.  Appellee,  on 
the  contrary,  is  chargeable  with  no  negligence  which  made 
the  fraud  possible.  His  representative  never  appears  to 
have  trusted  Griggs  with  any  paper  evidencing  the  debt. 
When  payments  of  interest  were  received,  the  note  was  not 
left  in  Griggs'  hands  beyond  the  moment  of  time  necessary 
for  the  indorsement,  and  that  only  in  the  presence  of  the 
representative  of  appellee. 

So  far  as  any  question  arises  as  to  negligence  of  either  of 
these  two  litigants,  by  which  it  became  possible  for  Griggs 
to  accomplish  the  fraud,  it  must  be  said  as  in  Keohane  v. 
Smith,  97111.  156: 

"  Equity  will  not  postpone  the  interests  of  one  who  stands 
fair,  and  who  has  omitted  no  duty  devolving  on  him,  to  the 
interest  of  one  whose  negligence  made  it  possible  for  loss 
to  occur." 

No  question  is  raised  as  to  the  propriety  of  the  decree  in 
disposing  of  the  rights  of  other  litigants,  and  the  sole 
question  is  as  to  any  liability  of  appellant  upon  his  note. 
We  are  of  opinion  that  the  decree  determined  that  ques- 
tion properly.    The  decree  is  affirmed. 
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John  B.  Robertson  t.  Harry  C.  Moir. 

1.  Pbacticb— Vacaft?ip  Recognizances,— Where  a  recognizance,  ac- 
cepted in  lieu  of  an  attachment  lien,  is  set  aside  by  order  of  the  court, 
and  another  recognizance  entered  and  accepted,  it  is  not  error  to  treat 
the  second  recognizance  as  valid;  the  former  recognizance,  being  set 
aside,  becomes  of  no  force  whatever. 

2.  Sams— Attacking  Pleas  by  Motions  to  Strike  Qff.—The  practice  of 
attacking  pleas  by  motion  to  strike  off,  on  the  ground  that  they  are  sham 
pleas,  was,  at  common  law,  based  upon  the  obvious  falsity  of  the  plea,  or 
upon  some  showing  by  affidavit  accompanying  the  motion,  by  which 
it  was  made  to  appear  to  the  court  that  the  plea  was  so  clearly  false  that 
it  could  not  be  treated  as  presenting  any  matter  of  substantial  litigation. 

8.  8amr— Motions  to  Strike  Off  Not  Applicable  to  Pleas  Amounting 
to  the  General  Issue. — The  practice  of  attacking  pleas  by  motions  to 
strike  off,  upoii  the  ground  that  they  are  sham  pleas,  has  never  obtained 
as  to  pleas  which  amount  to  the  general  issue. 

4,  Pleas— iVu/  Tiel  Record  in  Actions  by  Scire  Facias  upon  a  For^  • 
feited  Recognizance. — In  an  action  by  scire  facias  upon  a  forfeited 
recognizance  the  plea  of  nut  tiel  record  puts  in  issue  the  record  of  the 
recognizance  and  is  in  effect  a  plea  of  the  general  issue;  it  can  not  be 
attacked  by  a  motion  to  strike  off. 

5.  Appellate  Court  Practice— When  Error  Will  Not  Reverse,— 
Error  will  not  reverse  where  the  fact  remains  clear  and  beyond  possible 
question  that  in  the  judgment  appealed  from  not  only  has  substantial 
justice  been  done,  but  a  result  has  been  reached  which  can  not  be 
changed  upon  another  trial,  and  no  other  disposition  of  the  matter  upon 
its  merits,  different  from  the  result  reached,  can  be  permitted.  The 
Appellate  Court  will  decline  to  reverse  the  judgment  merely  to  send  the 
cause  back  for  needless  and  useless  procedure. 

Scire  FmIm,  on  forfeited  recognizance.  Appeal  from  the  Superior 
Court  of  Cook  County;  the  Hon.  Marcus  Kavanaoh,  Judge,  presiding. 
Heard  in  this  court  at  the  October  term,  1899.  Affirmed.  Opinion 
filed  Apnl  10,  1900. 

Statement. — Appellee  brought  suit  in  assumpsit  against 
^'  Haverly's  Minstrels,"  and  in  aid  of  that  suit  an  attach- 
ment afterward  issued. 

After  a  levy  of  the  attachment  writ  upon  property  of  the 
defendant,  a  recognizance  was  entered  into  for  the  purpose 
of  securing  a  release  of  the  levy  under  section  15  of  the 
attachment  act,  and  upon  January  14,  1899,  the  recogni- 
zance was,  by  order  of  court,  accepted,  and  the  attachment 
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was  dissolved.  Afterward,  at  the  same  term  of  the  court, 
viz.,  on  January  17,  1899,  the  order  last  mentioned  was  set 
aside  and  vacated.  Upon  January  21, 1899,  another  recogni- 
zance was  entered  into  by  appellant  and  one  O.  M.  Stone, 
which  was  accepted  by  the  court. 

The  suit  proceeded  to  a  final  judgment  against  the 
defendant,  which  was  entered  upon  February  8,  1899. 
Upon  May  11,  1899,  the  recognizance  was  declared  for- 
feited as  to  the  sureties,  appellant  and  Stone,  and  a  writ  of 
scire  fdciaa  was  ordered  to  issue  against  them.  Stone 
defaulted.  Appellant  filed  four  pleas,  among  which  was  a 
plea  of  nvl  Ud  record.  Upon  motion  and  without  any 
showing,  these  pleas  were  stricken  from  the  files  as  sham 
pleas.  Thereupon  the  court  proceeded  to  render  the  judg- 
ment here  appealed  from  against  appellant  and  Stone,  the 
two  sureties.  i 

Leo  W.  Wheeleb,  attorney  for  appellant;  Louis  Dan- 
zioER,  of  counsel. 

Newman,  Noethbup  &  Levinson,  attorneys  for  appellee. 

Mr.  Presiding  Justice  Sears  delivered  the  opinion  of  the 
court. 

A  number  of  complaints  are  made  by  counsel  for  appel- 
lant as  to  matters  of  procedure  in  the  trial  court,  some  of 
•which  we  think  are  well  founded. 

It  was  not  error  to  treat  the  second  recognizance  as  valid, 
although  by  a  former  order  of  the  court  another  recogni- 
zance had  been  accepted  in  lieu  of  the  attachment  lien,  for 
b}*^  a  subsequent  order,  which,  however,  preceded  the 
entering  into  the  recognizance  here  in  question,  the  whole 
proceeding  in  relation  to  the  former  recognizance  was  set 
aside  and  became  of  no  force  whatever. 

It  was,  however,  error  to  strike  from  the  record  the 
fourth  plea  filed  by  appellant.  The  practice  of  attacking 
pleas  by  motion  to  strike  oflf  upon  the  ground  that  they 
were  sham  pleas,  was  in  the  common  law  practice  based  upon 
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the  obvious  falsity  of  the  plea  or  upon  some  showing  by 
affidavit  accompanying  the  motion,  by  which  it  was  made 
to  appear  to  the  court  that  the  plea  thus  attacked  was  so 
clearly  a  false  plea  that  it  could  not  be  treated  as  presenting 
any  matter  of  substantial  litigation.  1  Chitty  PI.  (9th  Ed.), 
p.  542 ;  Stephen  on  Pleading,  (Andrews'  Ed.)  Sec.  228. 

The  practice  has  never  obtained  as  to  pleas  which  amount 
to  the  general  issue,  for  a  general  denial  of  the  allegations 
of  the  plaintiff  could  never  be  treated  as  a  sham  plea.  In 
an  action  by  scire  facias  upon  a  forfeited  recognizance,  the 
plea  of  nvl  iid  record  certainly  puts  in  issue  the  record  of 
the  recognizance  and  is  at  least  in  effect  a  plea  of  the 
general  issue.  Slaten  v.  People,  21  III.  28;  Compton  v. 
People,  86  111.  176. 

Therefore  this  plea  could  not  properly  be  thus  attacked 
by  motion  to  strike  off. 

But  the  only  issue  raised  by  this  plea,  if  it  were  not 
stricken  off,  was  an  issue  which  was  for  the  court  and  not 
for  a  jury.  1  Chitty  PI.  557;  Petty  v.  People,  19  111.  App. 
317. 

The  record  which  the  appellant  presents  to  us  discloses 
to  us,  as  it  did  to  the  court  below,  that  the  plea,  however 
proper  in  form,  could  be  of  no  avail  to  appellant. 

There  are  other  matters  of  procedure  as  to  which  error 
is  aasigned,  and  we  are  not  prepared  to  hold  that  it  is  not, 
in  some  of  the  instances  at  least,  well  assigned,  fiut  the 
fact  remains  clear  and  beyond  possible  question  that  in  the 
final  judgment  here  appealed  from,  not  only  was  substantial 
justice  done,  but  a  result  was  reached  which  can  not  be 
changed  upon  another  trial.  If  ever  so  many  trials  of  this 
cause  were  had,  no  disposition  of  it  upon  its  merits  other 
and  different  from  the  result  now  reached  could  be  per- 
mitted. The  attachment  proceeding,  the  recognizance  here 
sued  upon,  the  final  judgment  against  the  defendant  in  the 
suit  in  which  the  recognizance  was  entered  into,  the  breach 
of  the  condition  thereof  that  the  defendant  should  pay  the 
judgment,  and  the  forfeiture  as  to  appellant,  are  all  shown 
by  the  record  now  presented  to  us  as  facts  beyond  contro- 
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versy.  Another  trial  could  be  of  no  avail  to  appellant. 
The  errors  in  the  procedure  of  this  trial  are  errors  without 
prejudice.  We  must  therefore  decline  to  reverse  the  judg- 
ment because  of  such  errors,  merely  to  send  the  cause  back 
for  needless  and  useless  procedure.  The  practice  of  this 
State  amply  warrants  such  disposition  of  this  appeal. 
Lycoming  Fire  Ins.  Co.  v.  Dunmore,  75  111.  14;  Heckle  v. 
Grewe,  125  III.  58;  City  v.  'Jackson,  No.  8633  of  this  term, 
not  yet  reported,  and  cases  cited. 
The  judgment  is  affirmed. 


Henrietta  E.  Day  t.  William  W.  Chapman  and  George F. 

Tapper* 

1.  Mechanics'  Iiens — WTien  Portions  of  the  Statement  May  he 
Treated  cw  Surplusage, — Whfere  no  want  of  good  faith  in  making  a 
claim  for  a  mechanic*s  lien  is  charged,  portions  of  the  statement  required 
to  be  filed  relating  to  matters  not  recoverable  as  such  may  be  treated  as 
surplusage. 

Mechanics'  Liens.— Appeal  from  the  Superior  Court  of  Cook  County; 
the  Hon.  Theodore  Brentano,  Judge,  presiding.  Heard  in  the  Branch 
Appellate  Court  at  the  October  term,  1890.  Affirmed.  Opinion  filed 
April  17,  1900. 

James  Hibben,  attorney  for  appellant. 

Elmer  H!  Adams,  attorney  for  appellees. 

Mr.  Presiding  Justice  Horton  delivered  the  opinion  of 
the  court. 

In  this  case  a  bill  was  filed  by  appellees  to  enforce  a 
mechanic's  lien.  They  claimed  that  they  were  entitled  to  a 
lien  for  balance  due  upon  a  written  contract,  $432.58,  and 
for  extras  $123.74. 

Appellant  contended  that  appellees  were  not  entitled  to 
recover  for  extras,  and  that  she  was  entitled   to  damages 


Digitized  by 


Google 


First  District — October  Term,  1899.      359 

Day  ▼.  Chapman. 

under  the  terms  of  the  contract  for  delay  in  completing 
the  work. 

Appellant  also  contended  that  said  bill  was  not  filed  until 
more  than  four  months  after  the  work  was  completed;  that 
no  claim  for  a  lien  was  filed  which  conformed  to  the  require- 
ments of  the  statute,  and  that  therefore  appellees  were  not 
entitled  to  a  lien. 

The  entire  claim  by  appellees  for  extras  was  disallowed 
by  the  master  in  his  report,  and  by  the  court  in  the  decree 
entered. 

It  is  argued  by  counsel  for  appellant  that  the  claim  for 
lien  filed  by  appellees  with  the  circuit  clerk  was  not  suffi- 
cient to  allow  of  a  recovery  thereunder  for  extras  therein 
claimed.  But  as  no  extras  were  allowed  to  appellees  by  the 
master  or  the  court  it  is  immaterial  whether  such  claim  was 
sufficient  as  to  extras,  if  it  was  sufficient  as  to  the  balance 
due  of  the  contract  price.  If  that  portion  of  said  claim 
which  refers  to  extras  should  be  stricken  out  the  portion 
remaining  would  be  sufficient  in  form  under  the  statute. 
Claimants  for  a  lien,  who  act  in  good  faith,  are  not  bound, 
at  the  peril  of  losing  their  lien,  to  state  in  their  claim  for 
lien  the  precise  amount  finally  allowed.  Hayes  v.  Ham- 
mond, 162  111.  133,  137.  No  want  of  good  faith  in  making 
said  claim  is  charged.  That  portion  of  the  claim  which 
refers  to  extras  may  be  treated  as  surplusage.  The  claim 
was  sufficient  in  form  and  substance  as  to  the  balance  due 
upon  the  contract. 

Whether  appellant  was  entitled  to  damages  for  delay  was 
a  contested  question  of  fact.  There  was  evidence  tending  to 
establish  the  contention  of  each  of  the  parties.  We  have 
examined  with  care  the  testimony  as  abstracted,  and  can  not 
say  that  there  is  any  such  preponderance  as  would  justify  a 
reversal  by  this  court  of  the  decree  entered  by  the  trial 
court.  We  are  of  opinion  that  substantial  justice  has  been 
done. 
.  The  decree  of  the  Superior  Court  is  affirmed. 
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Chicago  Tire  &  Spring  Co.  y.  Adolpli  Granow. 

1.  Bill  of  EKCSPnovs— Practice,  Where  Stricken  from  the  Files, 
— Where  the  bill  of  exceptions  has  been  stricken  from  the  files,  and  the 
errors  assigned  are  all  based  upon  matters  therein  contained,  nothing  is 
left  for  the  consideration  of  the  Appellate  Court. 

Action  in  Case,  for  personal  injuries.  Error  to  the  Circuit  Court  of 
Cook  County;  the  Hon.  Charles  6.  Nbely,  Judge,  presiding.  Heard 
in  the  Branch  Appellate  Court  at  the  October  term,  1899.  Affirmed. 
Opinion  filed  April  17,  1900. 


John  A.  Post  and  O.  W.  Dynes,  attorneys  for  plainh'ff  in 
ror. 

C.  M.  Hardy,  attorney  for  defendant  in  error. 


error. 


Opinion  per  Curiam. 

The  bill  of  exceptions  in  this  case  has  been  stricken  from 
the  files,  and  as  the  errors  assigned  are  all  based  upon 
matters  therein  contained,  nothing  is  left  for  our  consid- 
eration. 

The  judgment  of  the  Circuit  Court  must  therefore  be 
aifirmed. 


88b  860  George  T.  Cline  y.  John  C.  Patterson. 

rl9l8  246 

1.  ATTAcmffiNT — Irregularities  in  Original  Writ  May  he  Cured. — 
An  omission  from  the  writ  of  attachment  of  a  recital  of  the  cause  of 
attachment  set  out  in  the  affidavit,  is  amendable  under  section  28  of  the 
attachment  act,  and  does  not  make  the  writ  void,  nor  deprive  the  court 
of  jurisdiction  to  render  judgment  against  the  property  attached. 

Attachment — Error  in  the  Circuit  Court  of  Cook  County;  the  Hon. 
Richard  W.  Clifford,  Judge,  presiding.  Heard  in  the  Branch  Appel- 
late Court  at  the  October  term,  1899.  Affirmed.  Opinion  filed  April  17, 
1900. 
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Ives,  Mason  &  Wyman,  attorneys  for  plaintiff  in  error. 

John  C.  Patterson,  attorney  for  defendant  in  error. 

Mr.  Justice  Freeman  delivered  the  opinion  of  the  court. 

Plaintiff  in  error  was  sued  in  attachment  upon  the  ground 
of  non-residence.  He  was  not  personally  served  with  proc- 
ess and  did  not  appear.  Service  was  had  by  pu|;>lication. 
Judgment  was  entered  upon  default  and  an  execution  levied 
upon  the  property  attached.  It  is  now  sought  to  reverse 
this  judgment  upon  the  alleged  ground  that  the  attachment 
writ  was  defective  and  the  court  without  jurisdictionr. 

The  attachment  affidavit  and  the  bond  in  form  as  required 
by  statute  appear  to  have  been  duly  filed,  and  also  a  declara- 
tion containing  the  common  counts  accompanied  by  an 
affidavit  of  the  plaintiff's  claim. 

The  statute  upon  attachments  (R.  S.,  Chap.  11,  Sec.  6) 
provides  that  the  writ  shall  be  substantially  in  the  form 
stated  therein,  which  form  requires  the  insertion  of  the 
cause  of  attachment  '^set  out  in  the  affidavit"  in  a  blank 
space  left  for  the  purpose.  By  an  apparent  clerical  error 
this  space  was  not  filled,  and  the  cause  of  attachment,  that 
the  debtor  '*is  not  a  resident  of  this  State,"  was  omitted 
from  the  writ.  It  is  urged  that  this  omission  deprived  the 
court  of  jurisdiction  to  render  judgment  against  the  prop- 
erty attached. 

Section  28  of  the  attachment  statute  provides  that  no 
writ  of  attachment  shall  be  quashed,  nor  the  property  taken 
thereon  restored  on  account  of  any  insufficiency  of  the 
original  writ  of  attachment,  if  the  plaintiff,  or  some  one  for 
him,  shall  cause  the  writ  to  be  amended  in  such  time  and 
manner  as  the  court  shall  direct. 

If  it  be  conceded  that  the  omission  from  the  preliminary 
recital  to  the  writ,  of  the  statement  of  the  cause  set  out  in 
the  affidavit,  upon  which  the  attachment  was  based,  is  a 
substantial  defect,  and  that  its  insertion  was  mandatory,  as 
is  claimed  by  counsel  for  plaintiff  in  error  upon  the  author- 
ity of  such  cases  as  Sid  well  v.  Schumacher,  99  111.  426,  it 
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was  a  defect  which  could  be  cured  by  amendment  "  in  such 
time  and  manner  as  the  court  shall  direct."  In  Schmitt  v. 
Dovine,  63  111.  App.  289  (291),  it  was  held  that  a  defect  in 
an  attachment  bond,  being  amendable,  would  not  render 
the  proceeding  void,  it  being  a  general  rule  that'anything 
amendable  is  not  void.  And  in  C.  &  O.  Ry.  Co.  v.  Rad- 
bourne,  52  111.  App.  204,  where  judgment  was  rendered  in 
violation  of  the  statute  for  a  greater  amount  than  was 
claimed  in  the  attachment  affidavit,  the  court  refused  to 
consider  the  objection  on  appeal,  presuming  that  had  it 
been  called  to  the  attention  of  the  trial  court  it  would  at 
once  have  been  cured  by  remittitur. 

It  is  said  b}'  counsel  for  plaintiff  in  error  that  they  do  not 
question  the  rule  that  what  is  amendable  is  not  void,  but 
they  insist  that  what  is  void  is  not  amendable,  and  that  the 
writ  in  this  case  is  void.  The  statute  referred  to,  however, 
expressly  provides  that  "any  insufficiency  "  in  such  writ  of 
attachment  is  amendable.  In  this  respect  the  question  pre- 
sented is  different  from  that  determined  in  Weaver  v. 
Peasley,  163  111.  251  (254),  referred  to  by  counsel  for  plaintiff 
in  error.  Here  the  court  had  jurisdiction  to  issue  the  attach- 
ment writ  upon  the  filing  of  the  affidavit,  as  required  py 
section  2  of  the  statute,  and  whatever  irregularity,  if  any, 
there  was  upon  the  face  of  the  writ,  was  at  the  most  an 
insufficiency,  amendable  by  the  statute,  and  it  can  not  be 
considered  void.  The  judgment  of  the  Circuit  Court  must 
be  affirmed. 


Hugh  Martin  v.  William  B.  Topliff. 

1.  Contracts— CJnd^r  SecUy  Not  to  be  Changed  by  Parol— Limitation 
of  the  Rule.— The  general  rule  at  common  law  and  in  this  State  is  that 
an  executory  contract  under  seal  can  not  be  varied  by  a  subsequent 
parol  agreement,  but  there  are  limitations  upon  this  doctrine  and  a 
parol  agreement  for  the  extension  of  a  sealed  lease  is  one  of  them. 

2.  Same— What  Contracts  Under  Seal  Maybe  Changed  by  Patrol— 
A  parol  agreement  for  the  extension  of  a  lease  under  seal  followed  by  a 

•^tinned  occupation  of  the  demised  premises  by  the  lessee  for  a  peiiud 
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beyond  that  provided  by  the  lease  for  its  termination,  is  valid  and  does 
not  fall  within  the  purview  of  the  general  rule  forbidding  the  modifi- 
cation by  parol  of  executory  contracts  under  seal. 

3.  Appellate  Court  Practice— PF/iere  a  Judgtnent  Exceeds  the 
Amount  the  Plaintiff  is  Entitled  to  Recover— Remittitur,— When  the 
judgment  appealed  from  exceeds  the  amount  that  the  plaintiff  is  en- 
titled to  recover  the  only  remedy  within  the  power  of  an  Appellate 
Court  is  to  permit  a  remittitur  of  the  excess. 

Action  for  Rent.— Appeal  from  the  Superior  Court  of  Cook  County; 
the  Hon.  Arthur  H.  Chetlain,  Judge,  presiding.  Heard  in  the 
Branch  Appellate  Court  at  the  March  term,  1899.  Affirmed.  Opinion 
filed  April  4,  1900.    Amended  opinion  filed  April  20,  1900. 

George  N.  Lyman,  attorney  for  appellant. 

Rich  &  Loehr,  attorneys  for  appellee. 

Mr.  Justice  Shepard  delivered  the  opinion  of  the  court. 

Suit  was  brought  by  appellee  to  recover  from  appellant 
for  a  balance  of  rent  accrued  under  a  lease  of  land  for  ten 
years,  and  several  extensions  thereof,  and  for  certain  taxes 
on  the  premises. 

The  original  lease  was  under  seal;  all  of  the  extensions 
were  in  writing  indorsed  upon  the  original  lease,  but  none 
of  them  were  under  seal. 

The  declaration  consisted  of  two  special  counts  upon  the 
lease  and  its  several  extensions,  and  a  common  count  for 
use  and  occupation  of  the  demised  premises.  The  plaintiff 
(appellee)  recovered  a  verdict  and  judgment  for  $294.18, 
and  the  defendant  now  asks  for  a  reversal. 

Of  the  several  assigned  errors  only  two  are  relied  upon, 
viz.: 

First.  The  introduction  of  the  lease  in  evidence  was 
improper. 

Second.  That  there  was  no  evidence  to  sustain  the  ver- 
dict. 

The  second  alleged  error  applies  to  the  count  for  use  and 
occupation,  and  falls,  if  the  lease  were  properly  admitted 
in  evidence. 

The  argument  of  appellant,  in  support  of  the  first  alleged 
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error,  is  that  the  original  lease  being  under  seal,  could  not 
be  lawfully  extended  by  agreements  not  under  seal.  We 
understand  that  nothing  is  claimed  by  appellee  to  be  due 
him  for  rent  or  otherwise  for  the  original  ten  years  term  of 
the  lease,  and  that  everything  that  is  claimed  is  because 
of  the  subsequent  unsealed  extension  agreements,  or  one  of 
them. 

The  general  rule  at  common  law  and  in  this  State  un- 
doubtedly is  that  an  executory  contract  under  seal  can  not 
be  varied  by  subsequent  parol  agreement,  but  there  are 
limitations  upon  this  doctrine,  and  a  parol  agreement  for 
the  extension  of  a  sealed  lease  is  one  of  them.  So,  it  was 
held  in  West  Chicago  Street  R.  R.  Co.  v.  Morrison,  160  111. 
288,  that  a  parol  agreement  for  the  extension  of  a  lease 
under  seal,  followed  by  a  continued  occupation  by  the  les- 
see of  the  demised  premises,  for  a  period  beyond  that  pro- 
vided by  the  lease  for  its  termination,  was  valid,  and  did 
not  fall  within  the  purview  of  the  general  rule  forbidding 
the  modification  by  parol  of  an  executory  contract  under 
seal. 

We  regard  that  case  as  substantially  like  this  one  and 
decisive  of  it.  See,  also.  Miller  v.  Ridgely,  19  111.  App.  306, 
and  Weil  v.  Defenbaugh,  65  111.  App.  489. 

As  a  necessary  result,  the  lease  and  agreements  for  exten- 
sion were  properly  admitted  in  evidence. 

There  was,  therefore,  evidence  to  support  not  only  the 
special  counts  of-  the  declaration  upon  the  lease  and  agree- 
ments for  extension,  but  also  the  common  count  for  use 
and  occupation. 

The  last  agreement  for  extension  fixed  the  rental  to  be 
paid  at  $25  a  month,  so  long  as  appellant  should  continue 
to  occupy  the  premises,  and  it  was  proved  that  he  paid  $100 
on  account  of  his  last  year's  occupancy.  That  would  leave 
only  the  sum  of  $200  due  by  appellant. 

There  is  no  evidence  whatever  to  support  the  verdict  for 
any  amount  in  excess  of  $200,  and  the  verdict  for  such 
excess  can  not  stand. 

If  such  excess  be  for  the  taxes  of  1897,  as  seems  probable 
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from  the  bill  of  particulars  filed  by  appellant,  wherein 
$9:lr.lS  is  set.  down  as  the  amount  of  taxes  paid  by  appel- 
lant for  that  year,  it  should  have  been  proved  that  appel- 
lant paid  such  sum.  So  far  as  we  can  discover  in  the 
abstract  of  the  bill  of  exceptions,  the  only  evidence  bearing 
upon  the  subject  is  to  the  effect  that  appellee  paid  the  taxes 
for  1897,  and  got  a  tax  receipt,  but  the  amount  is  not 
shown. 

The  only  remedy  within  our  power  is  to  permit  a  remit- 
titur from  the  judgment  of  all  in  excess  of  $200  and  to 
affirm  the  judgment  for  the  balance.  If  within  ten  days 
appellee  shall  file  such  remittitur,  the  judgment  will  be 
affirmed  for  $200  at  appellee's  costs,  otherwise  the  judg- 
ment will  have  to  be  reversed  and  the  cause  remanded. 
Affirmed,  if  remittitur  entered,  otherwise  reversed  and 
remanded. 

StTPPLEMENTAL  OpINION  PER  CuEIAM. 

Since  the  foregoing  opinion  was  filed  the  appellee  has 
moved  that  the  same  be  modified,  and  that  the  judgment  to 
be  entered  in  the  cause  be  one  of  unconditional  affirmance 
of  the  judgment  of  the  court  below.  Having  now  consid- 
ered such  motion,  and  the  suggestions  in  support  thereof, 
as  well  as  the  counter-suggestions  by  appellant  in  opposi- 
tion thereto,  our  conclusion  is  that  the  motion  should  be 
allowed.  The  defect  in  proof  with  reference  to  the  amount 
of  taxes  paid  by  appellee  for  the  year  1897,  to  which  we 
referred,  was  supplied  by  other  evidence  that  escaped  our 
attention,  that  we  think  we  were  bound  to  consider,although 
it  did  not  appear  in  the  abstract. 

The  request  for  the  allowance  of  statutory  damages  can 
not  be  granted. 

The  order,  therefore,  is  that  the  judgment  of  the  Supe- 
rior Court  be  in  all  things  affirmed. 
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Henry  J.  Edwards  t.  Henry  Dettenmaler. 

1.  Corporations— Lta6i7if2^  of  Directors  for  Creating  Debts  Before 
the  Organization  is  Complete. — In  order  to  charge  a  director  of  a  cor- 
poration with  creating  a  debt  or  liability  of  the  corporation,  some 
affirmative  voluntary  acton  his  part  with  reference  to  the  creation  of 
the  debt  or  liability,  or  at  least  some  active  participation  in  the  particu- 
lar transaction  out  of  which  the  indebtedness  arose,  is  necessary. 

2.  Instructions— TTie  General  Rule  in  Oiving.'-U  there  is  evidence 
which  fairly  tends  to  support  a  proposition  of  fact,  the  party  in  whose 
favor  the  fact  would  operate  is  entitled  lo  an  instruction  as  to  the  prin- 
ciple of  law  to  which  the  fact  relates. 

Assnmpslt,  on  promissory  notes.  Appeal  from  the  Circuit  Court  of 
Cook  County;  the  Hon.  Elbridqe  Hanecy,  Judge,  presiding.  Heard 
in  this  court  at  the  October  term,  1899.  Reversed  and  remanded.  Opin- 
ion filed  April  9,  1900. 

A.  W.  Martin,  Henry  W.  Prouty  and  Edward  H.  S. 
Martin,  attornej'^s  for  appellant. 

Consider  A.  Willbtt  and  Louis  Karchbr,  attorneys  for 
appellee. 

Mr.  Justiob  Adams  delivered  the  opinion  of  the  court. 

This  is  a  suit  by  appellee  against  appellant  and  four 
others  as  directors  of  the  Thompson  &  Edwards  Fertilizer 
Company.  Only  two  of  the  directors,  appellant  and  Henry 
W.  Hoyt,  were  served.  The  suit  was  dismissed  as  to  Hoyt 
and  judgment  was  recovered  against  appellant  Edwards  for 
the  sum  of  $941.66,  from  which  this  appeal  was  taken.  The 
suit  was  on  five  promissory  notes  alleged  to  have  been  given 
for  tankage  purchased  by  the  directors  of  the  corpora- 
tion, or  by  their  authority,  in  violation  of  section  18  of 
chapter  32  of  the  statutes,  which  section  is  as  follows: 

"If  any  person  or  perrons  being  or  pretending  to  be  an 
officer  or  agent  or  board  of  directors  ot  any  stock  corpora- 
tion, or  pretended  stock  corporation,  shall  assume  to  exer- 
cise corporate  powers  or  use  the  name  of  any  such  corpora- 
tion, or  pretended  corporation,  without  complying  with  the 
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provisions  of  this  act  before  all  stock  named  in  the  articles 
of  incorporation  shall  be  subscribed  in  good  faith,  then  they 
shall  be  jointly  and  severally  liable  for  all  debts  and  liabili- 
ties made  by  them  and  contracted  in  the  name  of  such  cor- 
poration or  pretended  corporation." 

The  violation  of  the  section  charged  is  that  the  defend- 
ants purchased  from  the  plaintiff  the  tankage  for  which  the 
notes  were  given,  before  filing  in  the  office  of  the  recorder 
of  deeds  of  Cook  county  the  certificate  of  the  complete 
organization  of  the  company.  The  location  of  the  princi- 
pal office  of  the  Thompson  &  Edwards  Fertilizer  Com- 
pany is,  by  the  terms  of  its  articles  of  incorporation,  in 
Cook  county.  It  is  not  controverted  that  about  January 
14  or  15,  1897,  the  company  purchased  from  appellee  the 
tankage  for  which  the  notes  were  given,  and  that,  at  the 
time  of  such  purchase,  and  also  at  the  time  of  giving  the 
notes  for  the  purchase  money,  the  certificate  of  complete 
organization  had  not  been  filed  in  the  recorder's  office. 
The  contested  question  of  fact  on  the  trial  was  whether 
the  appellant  participated  in  the  creation  of  the  debt 
or  liability  for  which  the  notes  were  given,  and  on 
this  question  the  conflict  of  evidence  was  such  that  if  the 
case  were  submitted  to  the  jury  under  proper  instructions, 
the  court  would  not  be  warranted  in  disturbing  a  verdict 
for  either  party  on  the  ground  of  the  verdict  being  con- 
trary to  the  evidence.  Appellee  testified  that,  about  Janu- 
ary 14  or  15,  1897,  he  saw  appellant  Edwards  and  Frank  E. 
Barnard,  the  secretary  and  treasurer  of  the  company,  and 
talked  the  matter  over  with  them,  and  that  Edwards  and 
Barnard  said  to  him  that  they  would  buy  his  tankage  and 
would  pay  him  for  it  $3.75  per  ton  during  the  month  of 
January,  1897,  and  $3.50  per  ton  thereafter.  Appellee 
also  testified  that  he  had  been  selling  tankage  to  the  com- 
pany for  more  than  five  years  prior  to  Januarj',  1897. 
Appellee  also  put  in  evidence  the  following  letter  written 
to  him  by  appellant : 
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"  Established  1864. 

W.  K  Thompson,  Prest.         F.  E.  Barnard,  SecV  &  Treas. 

H.  J.  Edwards,  Vice  Prest.  L.  E.  Pennington,  Supt. 

D,  W.  KiNsLKY,  Jr.,  Asst.  Secy. 

Union  Stock  Yards. 

Thompson  &  Edwards  Co. 

Tallow  and  Orease. 

Telephone,  Yards  757. 

Chicago,  January  8,  1896. 
Mr.  Henry  Dettenmaier,  City  : 

Dear  Sir  :  As  per  our  agreement  with  you,  we  have 
been  expecting  to  see  you  every  day  since  last  Saturday. 
We  told  you  we  would  haul  your  tankage  until  you  were 
relieved  and  we  have  done  so.  Now  we  can  not  continue 
to  take  your  tankage  at  the  present  price  as  we  are  losing 
too  much  money  on  it;  the  market  is  so  dull,  with  no  demand 
at  present  for  raanufactttred  fertilfzer,  and  just  now  we  can 
not  sell  it  at  any  price  so  we  are  obliged  to  pile  it  up  and 
carry  it  along.  We  can  use  the  tankage  at  $3  per  ton  at 
your  works  and  haul  it.  If  this  offer  is  acceptexi  we  will 
commence  hauling  at  once  and  keep  the  place  clean  daily. 
We  drove  to  your  place  this  morning  and  have  tried  our 
best  to  see  you  since  Saturday.  Let  us  know  at  once  what 
you  decide  upon. 

Yours  respectfull3% 

Thompson  &  Edwards  Fertilizer  Co., 
H.  J.  Edwards,  President." 

Henry  Dettenmaier,  appellee's  son,  testified  that  appel- 
lant and  Barnard  came  to  appellant's  place  of  business  while 
appellant  was  absent  therefrom,  about  the  middle  of  Janu- 
ary, 1897;  that  witness  then  had  a  talk  with  Edwards,  and 
that  Edwards  and  Barnard  said  to  witness  that  they  wanted 
to  see  his  father  about  the  tankage,  to  make  a  contract 
with  him. 

Frank  E.  Barnard  testified  that  the  material  for  which 
the  notes  were  given  was  purchased  by  A.  L.  Nestlerode, 
the  general  manager  of  the  company,  and  that  no  one  had 
anything  to  do  with  the  giving  of  notes  except  himself  and 
Mr.  Nestlerode.  The  notes  were  signed  "  Thompson  & 
Edwards  Fertilizer  Co.  F.  E.  Barnard,  Sec'y  &  Treas. 
Countersigned,  A.  L.  Nestlerode,  Gen'l  Manager." 
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Appellant  testified  that  he  was  a  director  of  the  company 
from  the  1st  to  the  10th  day  of  January,  1896,  when  he 
resigned,  and  that  he  was  again  chosen  as  a  director  Janu- 
ary 11, 1897,  and  so  remained  during  the  year  1897,  and  that 
he  removed  from  this  State  in  August,  1897.  He  testified 
positively  that  he  had  nothing  whatever  to  do  with  the  pur- 
chase of  the  material  for  which  the  notes  were  given,  and 
that  he  had  no  conversation  with  appellee  as  to  the  purchase 
of  any  goods  from  him  during  the  years  1896  and  1897,  or 
as  to  entering  into  any  contract  or  agreement  with  him  for 
the  purchase  of  any  goods,  and  did  not,  at  any  time  during 
those  years,  direct  either  the  secretary  and  treasurer  or  gen- 
eral manager  of  the  company  to  do  so,  and  had  no  personal 
knowledge  that  appellee  was  furnishing  tankage  to  the 
company  in  1896  and  1897. 

No  instructions  were  given  to  the  jury. 

The  appellant  asked,  among  other  instructions,  the  fol- 
lowing instruction : 

"  The  jury  are  instructed  that  if  they  believe  from  the 
evidence  that  the  defendant,  Henry  J.  Edwards,  did  not  take 
part  in  creating  the  indebtedness  for  which  the  notes  sued 
on  were  given,  and  if  they  further  believe  from  the  evidence 
that  the  said  defendant,  Henry  J.  Edwards,  did  not  take 
part  in  giving  the  notes  sued  on,  then  the  jury  must  find 
the  issues  for  the  said  defendant,  Henry  J.  Edwards." 

In  Edwards  v.  Cleveland  Dryer  Co.,  83  111.  App.  643,  we 
held  that  in  order  to  charge  a  director  with  making  a  debt 
or  liability  of  the  corporation,  some  affirmative  voluntar\^ 
act  on  his  part  with  reference  to  the  creation  of  the  debt  or 
liability,  or  at  least  some  active  participation  in  the  particu- 
lar transaction  out  of  which  the  indebtedness  arose,  is  neces- 
sary, citing  Lewis  v.  Montgomery,  145  111.  47.  The  instruc- 
tion in  question  is  to  the  effect  that  if  appellant  did  not 
take  part  in  the  creation  of  the  indebtedness  for  which  the 
notes  were  given,  he  is  not  liable.  Not  taking  part  means 
not  taking  any  part,  not  approving  or  directing  the  creation 
of  the  indebtedness,  not  having  anything  whatever  to  do 
with  it.    Now,  if  it  be  true  that  appellant  took  no  part  in 
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the  creation  of  the  indebtedness,  either  personally  and 
directly,  or  by  direction  or  approval,  how  can  it  be  said  that 
he  made  the  debt  or  liability  ?  The  language  of  the  statute 
is,  "They  shall  be  jointly  and  severally  liable  for  all  debts 
and  liabilities  made  by  them,"  etc.  We  are  of  opinion  that 
the  instruction  should  have  been  given,  and  inasmuch  as  it 
appears  from  remarks  of  the  learned  trial  judge  during  the 
trial,  that  he  entertains  substantially  the  same  view  of  the 
liability  of  directors  under  the  statute  as  expressed  in 
Edwards  v.  Cleveland  Dryer  Co.,  supra^  we  are  at  a  loss  to 
understand  why  the  instruction,  or  some  instruction  the  same 
in  substance,  was  not  given. 

The  instruction,  being  based  on  evidence  in  the  cause, 
should  have  been  given.  Wooters  v.  King,  54  111.  343;  B. 
&  O.,  etc.,  Ry.  Co.  v.  Faith,  175  111.  61. 

In  the  last  case  the  court  say : 

"  If  there  is  evidence  which  fairly  tends  to  support  a 
proposition  of  fact,  the  party  in  whose  favor  the  fact  would 
operate  is  entitled  to  an  instruction  as  to  the  principle  of 
law  to  which  the  fact  relates." 

If  appellant  did  not  in  any  way  participate  in  the  crea- 
tion of  the  indebtedness  for  which  the  notes  were  given,  the 
giving  of  the  notes  by  other  officers  or  agents  of  the  com- 
pany would  not  make  him  liable.  Edwards  v.  Cleveland 
Dryer  Co.,  8upra;  Lewis  v.  Montgomery,  supra. 

Appellant's  counsel  objects  that  the  letter  from  appellant 
to  appellee  of  date  January  8,  1896,  was  erroneously 
admitted  in  evidence,  for  the  reason  that  it  was  written 
more  than  a  year  prior  to  the  transaction  in  question.  We 
think  there  was  no  error  in  admitting  the  letter  in  evidence. 
The  evidence  is  such  that  if  a  verdict  had  been  rendered  in 
favor  of  appellant,  we  could  not  say  that  it  was  so  mani- 
festly against  the  evidence  that  it  should  be  set  aside,  and 
therefore  we  can  not  ignore  the  error  in  refusing  appel- 
lant's instruction  above  quoted.  No  question  of  the  liabil- 
ity of  the  appellant  as  partner  with  his  co-defendants  is 
presented,  as  appellee's  counsel,  in  his  argument,  admits. 
For  the  error  in  refusing  appellants  fifth  instruction,  the 
judgment  will  be  reversed  and  the  cause  remanded. 
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James  6.  Clinnlii,  W.  J.  LaTery  and  Loafs  Albert  t. 
Geoi^e  D.  Baagh,  Lena  L.  Kangh  and  Maria  Faek- 
lann. 

1.  Chaivcery  Practicb— Belief  Must  be  Consistent  with  the  Plead- 
ings and  Proofs, — ^In  chancery  proceedings  the  allegations  of  the 
pleadings  as  well  as  the  proofs  most  be  consistent  with  the  relief 
granted. 

Bill  for  BellefL — ^Appeal  from  the  Superior  Court  of  Cook  County; 
the  Hon.  Farldt  Q.  Ball,  Judge,  presiding.  Heard  in  this  court  at 
the  October  term,  189d.  Berersed  and  remanded.  Opinion  filed  April 
9,1900. 

Statement. — Appellee  Maria  Facklann  being  the  owner 
of  the  equity  in  certain  farm  lands  in  Indiana,  and  appel- 
lant Glinnin  being  owner  of  the  eqaity  in  an  improved  lot 
in  Chicago,  a  contract  for  the  exchange  of  their  equities 
was  made  between  them.  The  legal  title  to  the  farm  was 
vested  in  George  Raugh,  who  joined  Mrs.  Facklann,  the 
equitable  owner,  in  executing  the  contract  An  incum- 
brance, not  disclosed  at  the  making  of  the  contract  and  not 
contemplated  by  it  to  be  assumed,  was  discovered  by  Clinnin 
to  exist  and  constitute  an  additional  lien  upon  the  Indiana 
lands.  This  discovery  led  to  the  making  of  an  additional 
agreement,  a  part  of  which  is  as  follows : 

"  In  consideration  of  the  premises  and  $l.()0,  agreement 
witnesseth,  that  said  second  party  (Clinnin)  shall  be  entitled 
to  take  possession  of  property  in  recital  mentioned,  and  said 
parties  of  the  first  part  (appellees)  covenant  that  such  tak- 
ing shall  in  no  way  be  construed  a  waiver  bjr  second  party 
of  his  right  to  good  title  in  fee  simple,  but  said  first  parties 
covenant  and  agree  that  they  will  at  their  own  charges,  etc., 
make  and  tender  good  title  in  fee  simple  to  said  property 
(subject  as  aforesaid  to  Hall,  Weaver  &  Co's.  claim  of 
$1,200),  satisfactory  to  attorney  of  said  second  party,  and 
until  title  is  tendered,  second  party  shall  in  no  way  be 
bound  to  carry  out  the  purchase,  "nor  be  liable  to  first 
parties  for  use  and  acceotance  thereof.  It  is  agreed  that 
this  agreement  shall  be  binding  upon  heirs^  executors  and 
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assigns;  that  fixed  charees  by  way  of  interest  shall  be  borne 
by  first  parties  until  title  is  cleared  up;  fixed  charges  upon 
premises  to  be  conveyed  by  second  party  shall  be  borne  by 
second  party  who  shall  collect  revenue  therefrom  until  title 
is  cleared  up." 

As  a  result  of  this  agreement  appellant  Clinnin  took  pos- 
session of  the  farm  of  Mrs.  Facklann  and  retained  possession 
of  his  own  property  in  Chicago.  Effort  was  made  by  Mrs. 
Facklann  to  induce  Clinnin  to  give  her  possession  of  the 
latter  property,  but  without  avail.  Appellees,  Mrs.  Fack- 
lann, George  Raugh  and  Lena  Raugh,  his  wife,  began  their 
suit  to  have  the  contract  for  the  exchange  of  the  property 
rescinded.  In  the  bill  of  complaint  it  was  alleged  that  the 
contract  was  obtained  through  fraud.  The  only  relief 
sought  was  a  rescission  of  the  contract  in  totOj  and  an 
injunction  in  aid  of  such  relief.  The  defendants,  appellants 
here,  answered,  denying  fraud,  conspiracy,  etc.,  and  praying 
only  to  be  dismissed  with  their  costs. 

Upon  bill,  answer  and  replication,  a  hearing  was  had. 
At  the  hearing  Clinnin  professed  to  be  willing  to  carry  out 
the  contract  or  to  have  it  rescinded,  if  he  could  be  repaid 
the  expenses  which  he  had  incurred. 

Evidently  for  the  purpose  of  adjusting  all  of  the  rights 
and  equities  of  the  parties,  the  court  entered  a  decree  which 
in  effect  orders  a  specific  performance  of  the  contract. 
From  that  decree  this  appeal  is  prosecuted. 

W.  J.  Lavert,  attorney  for  appellants. 

Frank  P.  Blair  and  L.  A.  Gilmore,  attorneys  for  appel- 
lees. 

Mr.  Presiding  Justice  Sears  delivered  the  opinion  of  the 
court. 

It  is  apparent  from  this  record  that  the  learned  (chancellor 
before  whom  the  cause  was  tried,  endeavored  by  the  decree 
to  adjust  all  the  respective  equities  of  the  parties.  We 
regret  that  we  can  not  sustain  the  decree.  The  difficulty 
is,  that  upon  a  bill  of  complaint,  alleging  fraud  and  con- 
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spiracy  in  obtaining  the  execution  of  the  contract  and 
praying  for  a  rescission  in  toto  and  for  no  other  sort  of  relief, 
a  decree  has  been  entered  ordering  a  specific  performance 
of  the  engagements  of  the  parties.  Nowhere  in  the  plead- 
ings is  this  relief  sought  by  any  of  the  parties.  The  bill  of 
complaint  is  so  framed  that  the  relief  granted  is  wholly 
inconsistent  with  it.  The  granting  of  this  relief  in  effect 
finds  that  the  bill  of  complaint  is  not  sustained.  The  relief 
granted,  however  just  and  equitable,  can  not  be  sustained 
upon  the  pleadings  in  this  suit.  The  allegations  of  the 
pleadings,  as  well  as  the  proof,  must  be  consistent  with  the 
relief  granted.  Brockhausen  v.  Bochland,  137  111.  547,  and 
cases  there  cited. 

Therefore  the  decree  must  be  reversed  and  the   cause 
remanded. 


Fred  Meyer  et  ah  v.  The  Chicago  &  8.  8.  B.  T.  B.  B.  Co. 

et  ah 

1.  Prefebrbd  Debts— 0/  Servants  and  Laborera—When  Property  is 
put  into  Hands  of  a  Receiver. — Where  the  property  of  a  company,  cor- 
poration, firm  or  person  is  put  into  the  hands  of  a  receiver,  the  debts 
owing  to  servants  and  laborers  which  have  accrued  by  reason  of  their 
labor  or  employment,  performed  within  six  months  next  preceding  the 
transfer  of  such  property,  to  an  amount  not  to  exceed  $50,  are  to  be 
considered  and  treated  as  preferred  debts.    (Act  of  June  15,  1887.) 

InterTening  Petitioii.— Appeal  from  the  Circuit  Court  of  Cook 
County;  the  Hon.  Edward  F.  Dunne,  Judge,  presiding.  Heard  in  this 
court  at  the  Ociober  term,  1899.  Affirmed.  Opinion  filed  April  9, 
1900. 

Stbbrk  &  FuBBEs  and  M.  J.  Riesb,  attorneys  for  appel- 
lants. 

Noble  B.  Jddah  and  Edward  C.  Nichols,  attorneys  for 
appellees. 

Mr.  Justice  Adams  delivered  the  opinion  of  the  court. 
The  Northern  Trust  Company  filed  a  bill  in  chancery 
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against  appellee  to  foreclose  mortgages  executed  to  secure 
the  payment  of  78,000  boqds  of  appellee  for  $1,000  each, 
and  for  the  appointment  of  a  receiver,  etc.,  and  such  pro- 
ceedings were  had  in  the  cause  that,  October  5,  1895.  a 
receiver  was  appointed.  Some  of  the  appellants  filed  an 
intervening  petition  December  23,  1895,  and  others  of  them 
August  26,  1896,  setting  up,  in  substance,  that  January  23, 
1893,  they  entered  into  contracts  with  appellee  by  which 
they  were  hired  for  a  term  of  three  years  at  a  rising  scale 
of  wages,  the  first  increase  to  take  place  in  six  months  from 
the  date  of  the  contracts;  that  they  continued  in  appellee's 
employ  beyond  the  period  for  an  increase  of  pay,  and 
faithfully  performed  their  parts  of  their  contracts;  that 
they  never  received  the  promised  increase,  and  that  their 
hours  of  work  were  increased  from  eight  to  tevt  hours  per 
day  without  any  increase  of  pay.  Some  of  their  claims 
amounted  to  more  than  $50  each. 

The  only  question  of  law  involved  is,  whether  appellants 
are  entitled  to  a  preference  for  the  full  amount  of  their 
claims,  which  exceed  $50,  or  whether  they  are  only  entitled 
to  a  preference  to  the  extent  of  $50  each,  if  the  claim 
exceeds  that  ^amount,  as  provided  by  the  act  of  June  15, 
1887,  in  force  July  1,  1887.  Kurd's  Rev.  Stat.  1899,  p. 
652,  Sec.  1. 

Seventy-five  thousand  of  the  bonds  which  the  mortgages 
were  executed  to  secure,  were  issued  October  1,  1889,  and 
3,000  of  them  January  2,  1893,  the  act  of  1887  being  in 
force  at  both  dates,  and  also  at  the  dates  of  appellants'  con- 
tracts. 

The  trial  court  held,  correctly,  as  we  think,  that  the  act 
of  1887  controls,  and  that  none  of  the  appellants  is  entitled 
to  a  prefei'enoe  in  excess  of  $50.  See  Andrews  et  al.  v. 
Atwood,  167  111.  249;  Culver  v.  Atwood,  170  lb.  432;  Fisher 
V.  Green,  142  lb.  80. 

Appellants'  counsel  cite  numerous  cases  in  the  Federal 
courts  to  the  effect  that  laborers  are  entitled  as  against 
bondholders  of  a  railroad  in  the  hands  of  a  receiver  to  a 
preference  for  their  full  claims;  but  agreeably  to  the  rule 
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of  interpretation  expressio  unius  exelmio  aUeriu^  est^  we 
regard  the  act  of  1887,  which  in  express  terras  limits  the 
preference  in  such  cases  to  $50,  as  exclusive  of  any  other 
rale  on  the  subject. 
The  decree  will  be  affirmed. 


Western  Unloii  Telegraph  Co.  t.  John  J.  Woods,  by  his 
Next  Friend. 

1.  Carriersof  Passbnobrs^  f^raoiu  Operating  Passenger  Elevators, 
— Persons  operating  elevators  are  carriers  of  passengers,  and  the  same 
rules  applicable  to  other  carriers  of  passengers  are  applicable  to  those 
operating  elevators  for  raising  and  lowering  persons  from  one  floor  to 
another  in  buildings.  It  is  the  duty  of  ^ch  carriers  of  passengers  to 
use  extraordinary  care  in  and  about  the  operation  of  such  elevators  so 
as  to  prevent  injiury  to  persons  therein. 

2.  Samb — Degree  of  Care  to  be  Exercised  by  Carrier  of  Passengers  by 
Elevator.— A  carrier  of  passengers  by  elevator  is  bound  to  exercise  the 
highest  degree  of  human  care,  vigilance  and  foresight  which  is  reason- 
able under  the  circumstances,  and  in  view  of  the  character  of  the  mode 
of  conveyance  adopted,  reasonably  to  guard  against  accidents. 

8.  iNSTBUcnoNS— -Errow^ou*,  cm  to  Measure  of  Da  mages,  —An  instruc- 
tion which  allows  the  jury  to  assess  in  the  plaintiff's  favor  all  damages, 
present  or  future,  which  from  the  evidence  appear  to  be  the  necessary  and 
direct  result  of  the  injury,  which  would  include  damages  for  loss  of  time 
while  plaintiff  could  not  work,  and  any  loss  which  might  result  from  his 
hiability  to  earn  as  much  as  he  could  have  earned  but  for  the  injury,  for 
the  period  between  the  time  of  the  injury  (when  he  was  fifteen  years 
old)  and  his  majority,  is  erroneous,  because  either  of  these  items  of 
damage  could  be  recovered  in  a  suit  by  the  father,  and  for  that  reason 
they  were  not  proper  elements  for  the  jury  to  consider  in  a  suit  by  the 
minor  in  his  own  behalf. 

Action  In  Case,  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  Cook  County;  the  Hon.  Frank  Baker,  Judge,  presiding. 
Heard  in  this  court  at  the  October  term,  1699.  Reversed.  Opinion  flled 
April  9,  1900. 

Statement  by  the  Court. — Appellee,  who  was  a  minor 
aged  fifteen  years,  on  August  25, 1896,  lost  the  thumb  of  his 
left  hand  by  having  it  caught  and  crushed  between  the 
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cage  and  elevator  wall  of  appellant's  building  in  Chicago, 
and  brought  an  action  to  recover  for  his  injuries,  upon  the 
trial  of  which  before  the  court  and  a  jury  he  recovered  a 
verdict  and  judgment  thereon  for  $2,000,  from  which  this 
appeal  is  taken. 

The  declaration  charges  that  appellant  negligently  "  con- 
structed and  maintained  "  one  of  its  elevator  cages  so  close 
to  one  of  the  walls  of  the  elevator  shaft,  and  that  it  was  so 
insufficiently  guarded,  that  there  was  great  danger  of  a  per- 
son riding  in  said  cage  being  caught  and  crushed  between 
said  cage  and  wall,  which  appellant  knew  or  could  have 
know  by  the  exercise  of  due  care,  but  which  fact  appellee 
did  not  know,  and  that  appellee,  while  a  passenger  riding 
upward  in  said  cage  and  in  the  exercise  of  ordinary  care 
and  caution  for  one  of  his  years,  by  reason  of  said  '*  negli- 
gent construction,"  had  his  thumb  caught  and  crushed 
between  the  cage  and  elevator  wall.  The  plea  was  the  gen- 
eral issue. 

The  evidence  shows  that  plaintiflf  was  engaged  as  a  mes- 
senger boy  by  appellant,  and  at  the  time  of  the  injury  was 
going  into  the  building  of  appellant,  which  was  eight  stories 
in  height,  to  collect  a  bill  for  appellant  from  its  tenant, 
whose  office  was  in  the  upper  part  of  the  building;  that  he 
was  accustomed  to  use  the  elevators  (which  were  six  in 
number)  of  this  building,  and  was  familiar  in  a  general  way 
with  their  construction;  that  the  elevators  faced  to  the  north, 
and  extended  across  the  entrance  way  to  the  building  from 
east  to  west;  that  he  entered  the  second  elevator  from  the 
west,  the  cage  of  which  was  about  four  by  five  and  one-half 
feet,  the  ends  and  back  of  which  were  of  solid  wood  to  the 
height  of  about  three  and  one  half  feet,  or  coming  to  about 
the  middle  of  plain tiflTs  body  as  he  stood  in  the  cage;  that 
above  the  wood  work  there  extended  around  the  cage  an 
iron  grill  or  scrollwork  about  eight  inches  in  width,  in 
which  there  were  small  openings  of  different  sizes  ranging 
from  half  an  inch  to  an  inch  and  larger,  some  of  them  being 
of  sufficient  size,  and  of  oval  shape,  to  permit  plaintiff's  hand 
to  be  inserted  through  the  opening.     One  of  the  witnesses 
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States  that  these  oval  openings  were  large  enough  to  allow 
an  egg  to  go  through,  to  put  a  small  hand  through — a  boy's 
hand.  Above  this  scroll  work  the  back  and  ends  of  the 
elevator  were  of  gl^s. 

When  the  boy  entered  the  elevator  he  took  his  stand 
near  (as  he  testifies)  the  southeast  corner  of  the  cage  with 
his  back  ^'  kind  of  toward  the  east,"  and  put  his  hand  on 
the  back  or  south  side  of  the  cage  at  the  scroll  work.  He 
also  said  that  just  as  he  went  into  the  cage  he  took  some 
bills  from  his  pocket,  looked  them  over,  got  the  one  he 
wanted,  put  the  rest  in  his  pocket,  and  when  the  elevator 
started  up  he  leaned  back;  that  he  was  then  about  a  foot  or 
two  feet  from  the  south  side  of  the  cage  and  about  a  foot 
from  the  corner.  "I  was  just  standing  there.  I  wasn't 
doing  anything.  I  do  not  remember  taking  hold  of  the 
grill  work.  I  do  not  remember  fingering  the  oval  there.  I 
did  not  do  it.  I  think  my  hand  went  into  the  oval,  but  I 
would  not  be  sure  whether  it  was  the  oval  or  not."  The 
elevator  then  started  up,  and  when  it  had  reached  about  the 
first  floor,  plaintiflTs  thumb  having  extended  through  one 
of  the  openings  in  the  scroll  work  was  caught  between  the 
elevator  wall  and  the  cage  and  so  badly  crushed  that  it  was 
necessary  to  cut  it  off  bax5k  to  where  it  joins  the  wrist.  By 
reason  thereof  plaintiff  lost  two  or  three  months'  work. 
The  place  where  the  elevators  were  located  was  well  lighted. 
There  was  a  window  to  the  south  and  back  of  each  elevator, 
the  glass  of  which  was  from  ten  to  eighteen  inches  from 
the  elevator  cage,  but  the  wall  of  the  elevator  shaft  at  places 
was  only  from  one-half  inch  to  one  inch  from  the  cage  as  it 
passed  up  or  down  in  the  opening.  Plaintiff  had  used  the 
elevator  in  which  he  was  hurt  prior  to  the  day  of  the  acci- 
dent. He  knew,  in  a  general  way,  of  the  position  of  the 
cage  in  the  elevator  well,  but  did  not  know  tha^;  the  cage  was 
so  close  to  the  wall  before  the  accident.  He  was  a  boy  of 
average  intelligence  and  understanding  for  one  of  his  age, 
if  not  above  the  average  in  intelligence.  Only  two  persons 
were  present  with  the  plaintiff  in  the  cage  at  the  time  of 
the  accident,  the  conductor  and  the  witness  Wickersham. 
The  latter  testifies,  speaking  of  the  accident: 
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"  The  whole  thing  occurred  within  a  few  seconds,  or  prob- 
ably the  fractional  part  of  a  minute.  As  I  entered  the  ele- 
vator the  boy  was  in  the  elevator.  *  *  *  In  the  grill 
work  v:as  an  oval — an  oval  shaped  ring — and  the  boy  nad 
his  hand  doubled  up  and  stuck  through  there  as  I  entered, 
and  I  spoke  to  him  and  I  said,  *  Look  out  there,  you  will 
hurt  yourself.'  He  made  no  replv,  and  I  turned  ray  back 
to  him,  as  he  had  his  back  to  the  elevator,  and  all  of  a  sud- 
den the  elevator  started;  I  heard  him  cry,  the  elevator 
stopped  almost  instantly,  and  I  lifted  him  out  of  the  eleva- 
tor into  the  hall. " 

On  cross-examination  this  witness  testified  that  the  boy 
stood  in  the  SQUthwest  corner  of  the  cage  with  his  back  to 
the  entrance  to  the  elevator,  that  he  ^^  had  his  hand  folded 
up,  putting  his  fingers  through.  I  saw  him  put  his  fingers 
through  and  the  ball  of  his  hand,  apparently  as  far  as  he 
could  get  them  through.  *  *  *  I  saw  this  boy  in  the 
southwest  corner  of  the  elevator  jabbing  his  hand  through 
this  oval.  I  told  him  he  had  better  look  out,  he  would  be 
hurt;  then  he  took  his  hand  out  for  a  minute;"  and  when 
asked  whether  the  boy  put  it  back  again,  the  witness  an- 
swered, ''  I  presume  he  did.  He  took  it  away  when  1  first 
spoke  to  him.  He  took  it  out  and  turned  to  me  and  I 
turned  my  back  to  him.  *  *  *  The  last  time  I  saw  him 
his  hand  was  out." 

The  conductor  of  the  elevator  testified  that  about  the 
time  he  was  getting  ready  to  start  he  heard  Wickersham 
say  something  to  the  boy,  who  was  back  of  the  witness;  that 
he  didn't  hear  what  Wickersham  said;  that  when  he  started 
up  he  felt  a  jar  and  heard  the  boy  "  holler,"  and  witness 
stopped  the  elevator;  that  Wickersham  "  assisted  to  help  the 
boy  out;  I  went  to  the  bottom  and  the  boy  jumped  out."  On 
cross-examination  this  witness  said  that  the  boy  was  in  the 
south  part  of  the  elevator,  but  could  not  say  in  which  cor- 
ner he  was;  also  that  at  a  glance  a  person  standing  in  the 
elevator  would  imagine  that  there  was  seven  or  eight  inches 
between  the  cage  and  the  nearest  projection  of  the  wall. 

The  witness  Deermans,  who  testified  that  he  was  a 
mechanical  engineer  for  about  sixteen  years,  and  most  of  the 
time  in  the  elevator  business,  said  that  the  elevator  in 
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question  was  an  ordinary  passenger  elevator,  and  after 
describing  its  structure  in  substance  as  hereinbefore  stated, 
said  that  the  "  elevator  rests  as  close  to  the  wall  as  they 
ordinarily  run.  It  is  from  one  to  two  inches."  And  in 
speaking  of  the  proximity  of  the  elevator  to  the  wall  of  the 
building,  he  said : 

5*  This  elevator  in  that  regard  is  set  up  in  the  usual,  ordi- 
nary manner  of  elevators  in  the  city  of  Chicago,  and  was 
the  same  in  that  regard  in  1896.  With  reference  to  the 
proximity  to  the  building  it  was  set  up  as  elevators  are  set 
up  in  ordinary  practice.  It  was  a  standard  elevator  at 
that  time  in  its  construction." 

On  cross-examination  this  witness  said :  "The  distances 
that  those  elevators  set  from  the  wall  are  as  various  as  the 
buildings." 

Dr.  Stewart,  who  dressed  plaintiff's  hand  immediately 
after  the  injury,  testified  that  he  asked  the  boy  how  he 
received  the  injury,  and  that  the  boy  replied  that  he 
received  it  in  the  elevator  of  the  Western  Union  Building ; 
that  witness  asked  him  who  was  to  blame,  to  which  the  boy 
replied,  "  There  was  no  one  to  blame  except  himself." 

On  rebuttal  the  plaintiff  denied  that  he  told  the  doctor 
that  it  was  his  own  fault  and  nobody  was  to  blame,  denied 
that  he  was  sticking  his  hands  or  fingers  into  the  scroll  or 
oval  of  the  cage  when  Wickersham  came  into  the  elevator, 
and  denied  that  Wickersham  spoke  to  him. 

At  the  close  of  the  plaintiff's  evidence,  and  also  at  the 
close  of  all  the  evidence,  the  appellant  asked  the  court  to 
instruct  the  jury  in  writing  to  find  the  defendant  not 
guilty,  which  instructions  were  refused. 

Among  other  instructions  given  for  appellee  was  the 
following : 

"  If,  under  the  evidence  and  instructions  of  the  court  the 
jury  find  the  defendant  guilty  as  charged  in  the  plaintiff's 
declaration,  then  in  estimating  the  plaintiff's  damages  it 
will  be  proper  for  the  jury  to  consider  the  effect  of  the 
injury  in  the  future  upon  the  plaintiff,  the  use  of  his  hand, 
and  his  ability  to  attend  to  his  affairs  generally,  if  the  evi- 
dence shows  that  these  will  be  affected  in  the  future ;  and 
also  the   bodily  pain  and    suffering  he  sustained,  if  any, 


Digitized  by 


^oo^le 


380  Appellate  Courts  op  Illinois, 

Vol.  88.]  Western  Union  Telegraph  CJo.  v.  Woods. 

and  all  damages,  present  and  future,  if  any,  which  from  the 
evidence  appear  to  be  the  necessary  and  direct  result  of  the 
injury  complained  of." 

Wall  &  Koss  and  Wm.  M.  Johnson,  attorneys  for  appellant. 

James  C.  McShanb,  attorney  for  appellee. 

Mr.  Justice  Windes  delivered  the  opinion  of  the  court. 

It  is  claimed  by  appellant,  in  substance,  first,  that  the 
court  erred  in  not  directing  a  verdict  for  defendant  at  the 
close  of  the  plaintiff's  case,  and  also  at  the  close  of  all  the 
evidence ;  second,  that  the  jury  was  erroneously  instructed ; 
and,  third,  that  the  verdict  is  against  the  clear  weight  of 
the  evidence  and  is  excessive. 

It  is  said  that  as  under  the  declaration  defendant  is 
charged  with  having  negligently  constructed  and  main- 
tained its  elevator  cage,  and  as  there  is  no  evidence  to  prove 
the  negligent  original  construction  of  the  elevator  cage,  the 
plaintiff's  case  must  fail  for  that  reason.  We  think  this 
contention  is  not  tenable,  and  that  it  is  sufficient  to  allow 
the  plaintiff  to  recover  under  this  allegation  if  he  proved 
that  the  defendant  negligently  maintained  the  cage. 

The  majority  of  the  court  (not  including  the  writer)  is 
of  opinion  that  the  evidence,  the  substance  of  which  has 
been  recited  in  the  statement  preceding  this  opinion,  is 
insufficient  to  show  any  negligence  of  the  appellant,  as 
alleged  in  the  declaration;  that  an  elevator  cage  constructed 
and  maintained  as  it  is  shown  the  one  in  question  was 
made,  is  reasonably  safe  for  the  carrying  of  passengers 
therein;  that  the  fact  that  the  grill  or  scroll  work  extend- 
ing around  the  cage  of  the  elevator  at  the  height  of  about 
three  and  one-half  feet  from  the  floor  had  small  openings  in 
it  of  sufficient  size  to  allow  the  thumb  or  finger  of  a  person 
to  be  put  through  such  openings  so  as  to  come  in  contact 
with  the  wall  of  the  elevator  well,  and  the  further  fact  that 
the  wall  of  the  elevator  well  was  only  from  a  half  inch  to  an 
inch  from  the  outside  of  the  back  of  the  cage,  did  not  make 
it  negligent  for  the  defendant  to  operate  the  elevator  in  the 
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carrying  of  passengers  under  these  circumstances;  and  that 
as  to  whether  or  not  there  was  negligence  in  the  defend- 
ant's operating  the  elevator  under  such  circumstances,  is  a 
question  upon  ^vhich  there  could  be  but  one  conclusion  by 
reasonable,  intelligent  and  fair-minded  persons,  viz.,  that 
it  was  not  negligence. 

It  is  now  the  settled  law  in  this  State  that  the  liability 
of  a  person  or  corporation  operating  a  passenger  elevator 
to  passengers  rightfully  riding  thereon,  as  was  the  case  with 
the  plaintiflF,  is  the  same  as  that  of  common  carriers  by 
steam  railways.  Hartford  Dep.  Co.  v.  SoUitt,  172  111.  225; 
Field  V.  French,  80  111.  App.  78;  Hodges  v.  Percival,  132 
111.  53;  C.  &  A.  R.  R.  Co.  v.  Arnol,  144  111.  272;  C.  &  A. 
R.  R.  Co.  V.  Byrum,  153  111.  135. 

In  the  SoUitt  case,  aupra^  the  Supreme  Court  say : 

"  Persons  operating  elevators  are  carriers  of  passengers, 
and  the  same  rules  applicable  to  other  carriers  of  passengers 
are  applicable  to  those  operating  elevators  for  raising  and 
lowering  persons  from  one  floor  to  another  in  buildings. 
It  is  a  duty  of  such  carrier  of  passengers  to  use  extraordi- 
nary care  in  and  about  the  operation  of  such  elevators  so 
as  to  prevent  injury  to  persons  therein." 

In  the  Field  case,  supra^  thii^  court  said,,  in  speaking  of 
the  liability  of  the  carrier  of  passengers  by  elevator : 

"  The  rule  is  that  the  carrier  must  exercise  the  highest 
degree  of  human  care,  vigilance  and  foresight  which  is  rea- 
sonable under  the  circumstances,  and  in  view  of  the  charac- 
ter of  the  mode  of  conveyance  adopted,  reasonably  to  guard 
asrainst  accidents." 

In  the  Arnold  case,  supra^  the  Supreme  Court  in  speak- 
ing of  the  liability  of  the  carriers  of  passengers  by  a  steam 
railway,  say : 

"  Ordinarily  carriers  of  passengers  for  hire,  while  not 
insurers  of  absolute  safe  carriage,  are  held  to  the  exercise 
of  the  highest  deOTee  of  care,  skill  and  diligence,  practically 
consistent  with  the  efficient  use  and  operation  oi  the  mode 
of  transportation  adopted." 

In  the  Byrum  case,  supra,  the  Supreme  Court  in  passing 
upon  the  liability  of  a  railway  company  to  its  passengers, 
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held  that  an  instruction   which  contained  the  following 
language  stated  the  law  correctly,  viz. : 

"  Common  carriers  of  persons  are  required  to  do  all  that 
human  care,  vigilance  and  foresight  can  reasonably  do, 
consistently  with  the  character  and  mode  of  conve3'^ance 
adopted  and  the  practicable  prosecution  of  the  business,  to 
prevent  accidents  to  passengers  riding  upon  their  trains." 

And  in  the  same  case  the  court  also  approved  as  the  law 
the  following  language  in  an  instruction  which,  after  stat- 
ing the  duty  of  the  carrier  substantially  as  above,  said : 

"  While  the  carrier  is  not  an  insurer  for  the  absolute 
safety  of  the  passenger,  it  does,  however,  in  legal  contem- 
plation, undertake  to  exercise  the  highest  degree  of  care  to 
secure  the  safety  of  the  passenger,  and  is  responsible  for 
the  slightest  neglect  resulting  in  injury  to  the  passenger." 

The  instruction  further  providing  that  the  passenger 
should  be  in  the  exercise  of  ordinary  care.  The  court  also 
held  that  this  duty  of  the  carrier  "  applies  alike  to  the  safe 
and  proper  construction  and  equipment  of  the  road." 

In  view  of  the  law  as  held  by  these  decisions,  the  majority 
of  the  court,  not  including  the  writer,  is  of  opinion  that  it 
is  not  reasonable  that  appellant  should,  at  the  peril  of  being 
found  negligent  toward  persons  riding  in  its  elevator,  be 
required  to  construct  the  back  and  ends  of  its  elevator  with 
solid  wood,  glass  or  metal,  so  that  passengers  would  thereby 
be  safe  from  the  danger  or  risk  to  which  plaintiff  was 
exposed  by  the  open  spaces  in  the  iron  grill  or  scroll-work 
of  its  elevator.  In  other  words,  that  to  so  hold  would 
make  appellant  an  insurer  of  its  passengers  against  acci- 
dent. 

The  writer  can  not  give  his  assent  to  this  ruling,  and  is 
of  opinion  that,  under  the  evidence,  whether  or  not  appel- 
lant was  guilty  of  negligence,  was  a  question  of  fact  for  the 
jury,  as  to  which  intelligent,  reasonable  and  fair-minded 
persons  might  reasonably  reach  different  conclusions.  The 
duty  of  the  carrier  in  such  a  case  is  to  use  "the  highest 
degree  of  care,  skill  and  diligence  practically  consistent 
with  the  efficient  use  and  operation  of  the  mode  of  trans- 
portation adopted." 
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Also,  that  duty  requires  that  the  carrier  should  "  do  all 
that  human  care,  vigilance  and  foresight  can  reasonably 
do,"  consistent  with  the  mode  of  conveyance  and  the  prac- 
tical prosecution  of  the  business  to  prevent  accidents,  and 
is  " res}X)nsible  for  the  slightest  neglect"  which  results  in 
injury  to  a  passenger.  Can  it  be  said  appellant  has  used 
the  highest  degree  of  care  consistent  with  the  practical 
operation  of  its  business  reasonably  to  guard  its  passengers  ? 
Can  it  be  said  that  if  all  had  been  done  that  human  fore** 
sight  could  reasonably  have  suggested,  the  practical  operar 
tion  of  appellant's  elevator  being  considered,  the  holes  in 
this  scroll-work  should  not  have  been  closed  ?  Can  it  be 
said  that  appellant  has  not  been  guilty  of  the  slightest 
neglect  in  operating  its  elevator  with  this  open  scroll-work  ? 
Can  it  be  said  that  it  would  be  unreasonable  to  require  that 
appellant- s  elevator  should  have  been  constructed  without 
any  holes  through  the  back  and  ends  ?  The  writer  thinks 
these  were  all  matters  for  the  consideration  of  the  jury,  in 
the  lirst  instance,  and  that  a  verdict  that  appellant  was 
negligent  as  charged,  can  not  be  said  to  be  manifestly 
against  the  evidence. 

As  to  the  question  of  appellee's  care  to  avoid  injury,  the 
evidence  was  sufficient  to  justify  its  submission  to  the  jury; 
but  we  are  of  opinion  that  the  clear  preponderance  of  the 
evidence  is  that  plaintiff  did  not  exercise  ordinary  care  for 
his  own  safety.  The  plaintiff  himself,  as  appears  from  the 
statement  preceding  thir  opinion,  is  not  clear  as  to  how  his 
thumb  came  to  be  inserted  through  the  grill-work  so  as  to 
be  injured.  A  reasonable  conclusion  from  his  evidence  is, 
that  he  raised  his  hand  involuntarily  when  the  elevator 
started,  to  bi-ace  himself,  and,  in  so  doing,  passed  his  thumb 
through  a  hole  in  the  grill-work;  or,  that  he  carelessly  and 
thoughtlessly,  without  thinking  about  the  liability  to  dan- 
ger, put  his  thumb  through  the  hole;  or,  that  he  was  mis- 
led by  the  distance  of  the  window-glass  from  the  outside  of 
the  cage,  and  playfully  inserted  his  thumb  through  the 
grill-work  in  the  belief  that  he  incurred  no  danger. 

As  against  the  evidence  of  appellee,  the  witness  Wicker- 


Digitized  by 


Google 


3S4  Appellate  Courts  op  Illinois. 

Vol.  88.]  Western  Union  Telegraph  Ck).  v.  Woods. 

sham  testified  positively  that  he  warned  appellee  of  the 
danger,  seeing  him,  as  the  witness  says  ho  did,  insert  his 
fingers  through  the  oval  in  the  grill-work.  This  evidence 
is  corroborated  by  the  conductor,  who  said  that  he  heard 
Wickersham  say  something  to  the  boy  about  the  time  the 
elevator  was  ready  to  start,  but  did  not  hear  what  it  was. 
The  doctor  also  testified  that  the  boy  said  to  him,  imme- 
diately after  the  accident,  "  There  was  no  one  to  blame 
except  himself."  It  is  true,  the  boy  contradicts  the  evi- 
dence of  both  the  doctor  and  Wickersham,  but  in  view  of 
the  uncertainty  in  the  boy's  evidence,  we  are  of  opinion 
that  it  is  clearly  overcome  in  this  respect  by  the  evidence 
for  appellant. 

The  fifth  instruction  given  for  plaintiflF  is  clearly  mislead- 
ing, if  not  erroneous,  because  it  allows  the  jury  to  assess,  in 
plaintiff's  favor,  all  damages,  present  or  future,  which,  from 
the  evidence,  appear  to  be  the  necessary  and  direct  result  of 
the  injury.  This  would  include  damages  for  loss  of  time 
while  plaintiff  could  not  work,  and  any  loss  which  might 
result  from  his  inability  to  earn  as  much  as  he  could  have 
earned  but  for  the  injury,  for  the  period  between  the  time 
of  the  injury  (when  he  was  fifteen  years  old)  and  his 
majority.  Either  of  these  items  of  damage  could  be  recov- 
ered in  a  suit  by  the  father,  and  for  that  reason  they  were 
not  proper  elements  for  the  jury  to  consider  in  a  suit  by 
the  plaintiff  in  his  own  behalf.  The  instruction,  had  the 
suit  been  by  an  adult,  would  have  been  entirely  proper. 

Other  criticisms  are  made  as  to  other  of  appellee's  instruc- 
tions and  as  to  the  modification  and  giving  as  modified  of 
two  of  defendant's  instructions,  but  we  are  of  opinion  that 
there  was  no  error  in  any  of  these  respects.  The  two  of 
defendant's  instructions,  as  asked,  tell  the  jury  that  cer- 
tain acts  of  the  plaintiff,  if  believed  from  the  evidence, 
would  preclude  his  recovery,  or,  in  other  words,  that  such 
acts  showed  a  want  of  ordinary  care.  This  was  error. 
I.  C.  K.  R.  Co.  V.  Griffin,  184  111.  9. 

The  instructions  were  so  modified  as  to  leave  to  the  jury 
the  question  as  to  whether  or  not  the  'facts  specified  in  the 
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instructions  showed  negligence  on  the  part  of  the  plaintiff, 
and  the  giving  of  the  instructions  so  modified  was  not 
error. 

In  view  of  the  conclusion  reached  by  the  majority  of  the 
court,  it  is  unnecessary  to  consider  the  other  questions 
argued. 

The  judgment  is  reversed. 


William  R.  Cisna  v.  Nathaniel  K.  Sheibley.  ' 

1.  Insurance— TTogcr  Policies-^Void  as  Against  Public  Policy.-- 
Where  the  insurance  upon  a  person^s  life  is  obtained  by  other  parties, 
who  pay  the  premiums  and  aU  expenses,  and  solicit  him  to  make  the 
Application  and  attend  to  the  details  of  the  business  upon  an  agreement 
and  understanding  as  to  the  division  of  the  money  collected  upon  the 
policies,  such  policies  are  purely  wagef  policies,  against  public  policy, 
end  void. 

2.  Same— Good  Faith  Necessary.-— VoMcies  in  life  insurance  compa* 
jaieabekl  by  persona  having  no  insurable  interest,  must  be  obtained  in 
good  faith. 

3.  Samb— TT/iaf  is  a  Wagering  Policy.— X  policy  taken  out  on  the 
life  of  a  third  person  by  a  beneficiary,  in  the  continuance  of  whose  life 
such  beneficiary  has  no  pecuniary  interest,  is  to  be  regarded  as  a  wager- 
ing policy,  and  as  such  is  void. 

4.  Same— TFAo^  is  an  Insurable  Interest— To  constitute  an  insurable 
interest  there  must  be  a  reasonable  ground,  founded  upon  the  relations 
of  the  parties  to  each  other,  either  pecuniary,  or  of  blood  or  affinity,  to 
expect  some  benefit  or  advantage  from  the  continuance  of  the  life  of 
jOie  person  insured. 

5.  Fraudulent  Transactions— Courf  of  Equity  Will  Not  Lend  Its 
Aid  to  Enforce.— A  court  of  equity  will  not  lend  its  aid  in  the  enforce- 
ment of  a  division  between  parties  of  the  spoils  which  result  from 
unlawful  transactions  between  such  parties. 

Bill  for  Accon  nil  ng.— Appeal  from  the  Superior  Court  of  Cook 
County;  the  Hon.  Farlin  Q.  Ball.  Judge,  presiding.  Heard  in  this 
court  at  the  October  term,  1899.    Affirmed.    Opinion  filed  April  9,  1900. 

Statement  by  the  Court. — Appellant  filed  his  bill  against 
appellee,  which  alleges,  in  substance,  that  in  January,  1893, 
appellant  entered  into  a  copartnership  with  appellee  for 
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the  purpose  of  carrying  on  an  insurance  business;  that  appel- 
lant was  to  furnish  $600  to  said  business  and  receive  five 
\)ev  cent  of  the  profits,  and  in  the  same  porportion  to  share 
the  losses,  and  that  appellee  was  to  render  certain  services, 
receive  five  percent  of  the  profits  and  share  in  the  losses  of 
the  business  in  the  same  proportion;  that  the  business  con- 
tinued until  Deceml)er,  1895,  when  it  was  dissolved  by  lini' 
itation,  the  business  then  remaining  unsettled;  that  from  the 
profits  appellee  was  to  pay  out  ten  per  cent  and  the  remain- 
ing eighty  per  cent  was  to  be  paid  to  appellant  in  addition 
to  the  said  five  per  cent;  that  in  the  conduct  of  the  business 
appellee  had  received  more  than  $14,000,  and  had  paid  out 
ten  per  cent  thereof,  and  also  five  per  cent  to  appellant,  but 
that  appellee  retained  the  balance  and  wholly  neglected 
and  refused  to  make  any  settlement  with  appellant  although 
repeatedly  requested  so  to  do,  and  that  appellant  pretends 
that  there  is  a  large  sum  due  to  him. 

The  bill  prays  for  an  accounting,  an  injunction,  receiver, 
and  a  dissolution  of  the  partnership. 

An  amendment  to  the  bill  alleges  that  appellant  is  enti- 
tled to  receive  eighty  per  cent  of  said  $14,000  retained  by 
appellee,  for  which  he  refuses  to  account. 

The  answer  denies  the  partnership  in  toto  and  denies 
that  appellee  has  any  sum  of  money  in  his  hands  for  which 
he  should  account  to  the  appellant,  and  denies  specifically 
all  the  allegations  of  the  bill  and  that  tl;iere  is  anything 
due  from  appellee  to  appellant. 

After  replication  the  cause  was  referred  to  a  master  to 
take  proof  and  report  his  conclusions  thereon,  and  the 
master  after  taking  evidence  reported,  in  substance,  that  in 
1893  appellant  was  a  practicing  physician  in  Chicago,  and 
appellee  was  doing  business  as  a  life  insurance  broker;  that 
in  January,  1893,  they  entered  into  a  verbal  agreement,  by 
which  they  were  to  engage  in  the  business  of  procuring 
insurance  upon  the  lives  of  parties  to  be  selected  by  them; 
that  ten  per  cent  of  the  amounts  collected  on  insurance 
policies  was  to  be  retained  by  the  beneficiaries  in  said  poli- 
cies, ten  per  cent  was  to  be  divided  equally  between  appel- 
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lant  and  appellee,  and  the  remaining  eighty  percent  was  to 
be  paid  to  the  party  furnishing  the  money  for  procuring 
the  insurance  and  paying  the  expenses  of  carrying  the 
insurance  until  the  decease  of  the  insured;  that  in  pursu- 
ance of  such  agreement  they  caused  to  be  insured  the  life 
of  one  Kennedy  in  various  companies  for  the  total  sum  of 
$19,000,  the  beneficiary  named  in  each  of  the  policies  being 
the  wife  of  said  Kennedy,  and  all  the  expenses  of  procur- 
ing and  carrying  the  insurance  were  paid  out  of  moneys 
advanced  by  appellant;  that  February  16,  1894,  Kennedy 
died  and  appellee  collected  upon  said  insurance  policies  upon 
the  life  of  Kennedy  the  sum  of  $16,000,  from  which  he 
paid  to  Kennedy's  widow  $1,600  and  to  appellant  $1,425. 

Among  other  matters  reported  by  the  master,  not  neces- 
sary to  be  set  out,  he  found  that  the  appellant  furnished 
the  money  for  carrying  on  said  business  between  him  and 
appellee,  and  that  there  was  due  to  appellant  out  of  the  pro- 
ceeds of  the  Kennedy  policies  $11,200;  that  after  Kennedy's 
death  the  business  was  continued,  and  as  a  result  appellee 
paid  out  of  the  moneys  in  his  hands  for  expenses  in  the  con- 
duct of  the  same  business  for  other  policies  procured  under 
the  same  agreement,  divers  sums,  which,  being  deducted, 
left  a  balance  due  from  appellee  to  appellant  of  $9,012.23. 

It  also  appears  from  the  report  that  it  was  contended 
before  the  master  that  the  appellant  could  not  maintain 
this  bill,  because  the  policies  that  were  procured  pursuant 
to  the  agreement  between  appellant  and  appellee,  and  out 
of  which  the  moneys  came  to  appellee's  hands,  were  wager 
policies,  issued  contrary  to  public  policy  and  forbidden  by 
law.  The  master,  upon  the  authority  of  certain  cases  cited, 
found  that  the  policies  issued  upon  the  life  of  Kennedy 
were  valid,  and  while  the  beneficiary  would  not  have  been 
compelled  to  pay  over  any  of  the  moneys  received  thereon, 
either  to  appellant  or  appellee,  that  inasmuch  as  the  money 
was  received  by  appellee  and  he  agreed  to  make  settlement 
for  the  same,  he  should  be  required  to  pay  over  the  amount 
found  to  be  due  from  him  to  appellant. 

The  chancellor,  upon  a  hearing  of  exceptions  to  the 
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report,  sustained  the  exceptions  and  dismissed  the  bill  for 
want  of  equity,  from  which  decree  this  appeal  is  taken. 

LoEsoH  Brothers  &  Howell,  attorneys  for  appellant. 

J.  T.  Hanna,  attorney  for  appellee. 

Mr.  Justiob  Windes  delivered  the  opinion  of  the  court. 
•  It  is  claimed  by  counsel  for  appellant  that  the  partnership 
agreement  is  valid  and  enforceable  in  equity,  and  also  that 
even  though  it  were  illegal,  appellant  is  nevertheless  entitled 
to  recover  from  appellee  the  money  collected  by  him  from 
the  widow  of  Kennedy,  upon  the  theory  that  it  was  paid  to 
appellee  in  trust  for  appellant. 

As  to  the  second  claim,  it  is  sufficient  to  say  that  appel- 
lant's bill  is  based  upon  the  theory  of  a  partnership  and  not 
that  of  a  trust;  that  the  appellee  collected  and  received  cer- 
tain moneys  in  pursuance  of  the  partnership  agreement,  for 
which  he  neglected  and  refused  to  account  to  appellant  as 
his  partner.  There  is  no  allegation  in  the  bill  whatever  of 
a  trust,  and  it  is  therefore  unnecessary  to  consider  the  nu- 
merous authorities  cited  by  counsel  bearing  upon  this  point, 
nor  the  arguments  based  thereon.  Without  proper  allega- 
tions, the  general  rule  is,  there  can  be  no  relief  even  though 
the  proof  may  justify  it.  This  case  is  not  an  exception  to 
the  rule. 

As  to  the  first  contention,  that  the  partnership  agreement 
is  valid,  the  evidence  shows  clearly  that  the  business  of  the 
partnership  was  to  be,  and  as  actually  carried  on  was,  that 
of  procuring  insurance  upon  the  lives  of  persons  who  might 
be  selected  by  appellant,  who  was  a  practicing  physician; 
that  all  the  expenses  of  procuring  the  insurance  and  carry- 
ing it,  including  the  premiums  upon  the  several  policies, 
were  paid  by  the  appellant,  and  in  the  case  of  Kennedy, 
whose  life  they  procured  to  be  insured,  he  was  unable  to  pay 
the  premiums  and  would  never  have  taken  the  insurance  but 
for  the  fact  that  there  would  be  no  cost  to  him.  Of  this  he 
was  assured  by  appellee,  pursuant  to  the  agreement  between 
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the  latter  and  appellant.  Therefore,  when  we  look  beyond 
the  mere  form  of  the  transactions  by  which  Kennedy's  life 
was  insured,  he  did  not  procure  the  insurance,  but  it  was 
obtained  by  appellant  and  appellee,  the  one  furnishing  the 
money  to  pay  the  premiums  and  all  expenses,  and  the  other 
soliciting  him  to  make  the  applications  and  attending  to  the 
details  of  the  business,  upon  an  agreement  and  understand- 
ing between  appellant  and  appellee  on  the  one  part  and 
Kennedy  and  his  wife  on  the  other  part,  that  upon  the  death 
of  Kennedy  the  moneys  collected  upon  policies  taken  out 
by  him  should  be  divided  as  follows:  ten  per  cent  to  Ken- 
nedy's wife,  ten  per  cent  to  appellant  and  appellee  jointly, 
and  the  remaining  eighty  per  cent  to  the  one  who  should 
furnish  the  money  to  pay  expenses  and  premiums.  Policies 
thus  obtained  were  purely  wager  policies,  and  the  scheme, 
the  very  basis  of  the  partnership  between  appellant  and 
appellee,  was  a  speculation  upon  life,  which  is  against  pub- 
lie  policy  and  rendered  the  policies  upon  the  life  of  Kennedy 
invalid.  Guardian,  etc.,  Co.  v.  Hogan,  80  111.  35-14;  Bene- 
fit Ass'n  V.  Blue,  120  IlL  121-4;  Warnock  v.  Davis,  104  U, 
S.  775-8;  Gilbert  v.  Moose,  104  Pa.  St.  76;  Keystone,  etc., 
Ass'n  V.  Norris,  115  Pa.  St.  446;  Joyce  on  Insurance,  Sees. 
154,  889,  918;  Burbage  v.  Windley,  108  K  C.  361. 

In  the  Hogan  case,  supra^  it  was  held  that  an  insurance 
policy  upon  the  life  of  a  father  in  favor  of  his  son,  in  order 
to  be  valid,  there  must  appear  to  be  more  than  the  mere 
relation  of  father  and  son.  The  court  quotes  with  approval 
from  the  case  of  Euse  v.  Insurance  Co.,  23  N.  Y.  516,  as 
follows: 

**A  policy  obtained  by  a  party  who  has  no  interest 
in  the  subject  of  insurance  is  a  mere  wager  policy.  But 
policies  without  interest  upon  lives  are  more  pernicious  and 
dangerous  than  any  other  class  of  wager  pnolicies,  because 
temptations  to  tamper  with  life  are  more  mischievous  than 
incitements  to  pecuniary  fraud." 

In  the  Blue  case,  %upra^  it  was  held  that  it  was  not 
against  public  policy  for  a  person  to  insure  his  own  life 
when  he  paid  the  premium  therefor  and  afterward  to  assign 
it  to  one  having  no  insurable  interest,  when  it  failed  to 
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appear  that  the  assignee  ever  paid  any  portion  of  the  pre- 
miums to  secure  the  policy  or  to  keep  it  in  force.  The 
court  say: 

**  It  may  be  regarded  as  a  plain  proposition  of  law,  that 
a  wagering  policy  is  void,  and  we  tnint  it  also  well  settled 
that  a  policy  ta&en  out  on  the  life  of  a  third  party  by  a 
beneficiary,  in  the  continuance  of  whose  life  the  beneficiary 
has  no  pecuniary  interest,  may  be  regarded  as  a  wagering 
policy,  and  as  such  would  be  void." 

The  court  also  quotes  with  approval  from  Insurance  Co. 
V.  Schaefer,  94  U.  S.  457,  as  follows : 

"  The  essential  thing  is  that  the  policy  should  have  been 
obtained  in  good  faith,  and  not  for  the  purpose  of  speculat- 
ing on  the  hazard  of  a  life  in  which  the  assured  has  no 
interest." 

In  the  case  of  Wamock,  supra^  it  was  held  by  the 
Supreme  Court  of  the  United  States,  in  a  carefully  consid- 
ered opinion  by  Mr.  Justice  Field,  that  where  a  person  pro- 
curing insurance  on  his  life  agreed  with  a  firm  that  the 
latter  should  pay  all  fees  and  assessments  to  the  insurers 
and  receive  nine-tenths  of  the  amount  due  thereon  at  his 
death,  and  pursuant  to  this  agreement,  assigned  the  policy 
to  the  firm  and  it  paid  the  fees  and  assessments,  and  on  the 
death  of  the  assured  collected  the  amount  of  the  policy, 
that  the  administrator  of  the  assured  was  entitled  to 
recover  the  moneys  so  collected  by  the  firm,  it  appearing 
that  there  was  no  design  to  perpetrate  a  fraud  upon  any 
one.  The  court  held  that  the  firm,  having  no  insurable 
interest  in  the  life  of  the  assured,  could  not  have  taken  out 
a  policy  in  its  own  name,  and  say  : 

"Such  a  policy  would  constitute  a  wa^r  policy  or  a 
mere  speculative  contmct  upon  the  life  of  the  assured,  with 
a  direct  interest  in  its  early  termination." 

The  court  further  say,  in  discussing  what  constitutes  an 
insurable  interest : 

"  In  all  cases  there  must  be  a  reasonable  ground,  founded 
upon  the  relations  of  the  parties  to  each  other,  either  pecun- 
iary or  of  blood  or  affinity,  to  expect  some  benefit  or  advan- 
tage from  the  continuance  of   the  life  of    the  assured. 
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Otherwise  the  contract  is  a  mere  wager,  by  which  the  party 
taking  the  policy  is  directly  interested  in  the  early  death  of 
the  assured.  Such  policies  have  a  tendency  to  create  a 
desire  for  the  event.  They  are,  therefore,  independently 
of  any  statute  on  the  subject,  condemned  as  being  against 
public  policy." 

And  in  speaking  of  the  assignment  say:  "Nor  is  its 
character  changed  because  it  is  for  a  portion  merely  of  the 
insurance  money." 

In  the  Gilbert  case,  «u/>ra,  it  was  held  in  a  somewhat  sim- 
ilar case,  that  the  administrator  of  the  assured  could  recover 
money  collected  by  an  assignee  of  the  policy  when  he  had 
no  interest  in  the  life  of  the  assured,  it  appearing  that  there 
was  no  fraud  in  the  issuance  of  the  policy.  The  court  refers 
with  approval  to  the  Warnock  case,  supra^  and  says : 

,  "If,  however,  the  question  were  one  of  first  impression 
and  to  be  settled  on  the  ground  of  public  morality  and 
judicial  policy,  we  could  hardly  fail  to  reach  the  same  con- 
clusion. So  fraught  with  dishonesty  and  disaster  and  so 
dangerous  even  to  human  life  has  this  life  insurance  gam- 
bling become,  that  its  toleration  in  a  court  of  justice  ought 
not,  for  one  moment,  to  be  thought  of." 

In  the  Norris  case,  supra^  it  was  held  that  a  policy  taken 
out  with  the  name  of  Norris  as  beneficiary,  even  if  he  had 
an  insurable  interest,  it  being  understood  at  the  time  that 
he  was  to  assign  it  to  one  who  had  no  insurable  interest, 
rendered  the  policy  void.     The  court  say : 

"  Norris'  name  was  used  as  a  mere  blind  and  could  deceive 
no  one  conversant  with  the  facts.  Spangler  was  the  real 
beneficiary,  and  the  policy  would  have  been  quite  as  effi- 
cient had  it  been  issued  directly  to  him." 

In  the  Burbage  case,  supra^  a  policy  was  taken  out  in  the 
name  of  Windley  on  the  life  of  Hammond,  Windley  having 
no  interest  in  the  life  of  Hammond,  but  he  agreed  to  pay  a 
portion  of  the  insurance  in  the  case  of  Hammond's  death 
to  the  latter's  wife.  It  was  held  the  policy  was  a  wager  and 
void.    The  court  say,  in  speaking  of  such  policies : 

"They  stimulate,  aflFord  incentive  to,  and  encourage, 
those  who  become  parties  to  them,  to  resort  to  sinister, 
oftentimes  criminal,  means  to  turn  or  end  the  hazard  in 
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their  favor,  and  thus  gain  unjust  and  dishonest  advantage. 
They  encourage  men  to  engage  in  the  business  of  specula- 
tion in  hazards  not  necessary  or  useful  in  the  general  pur- 
poses and  business  of  life,  but  which  is  positively  and  seri- 
ously injurious  to  them.  Such  contracts  and  speculations 
contravene  the  justice  and  policy  of  the  law — they  are 
contra  honos  rrtores^  and  are  therefore  void." 

The  court  also  say  with  reference  to  the  promise  by 
Windley  to  pay  Hammond's  wife  a  portion  of  the  insurance, 
that  it  was  expressly  based  upon  and  grew  out  of  the  con- 
sent of  Hammond  to  allow  Windley  to  insure  the  life  of 
the  former,  and  *'  that  it  partook  of  the  wager — the  vicious 
nature  of  the  contract  of  insurance.  Such  consideration 
was  therefore  void." 

In  the  case  at  bar  appellant  and  appellee  were  really  the 
beneficiaries  of  the  policies  on  Kennedy*B  life,  and  had  they 
been  taken  directly,  instead  of  making  Kennedy's  wife  the 
beneficiary,  there  could  be  no  possible  question  as  to  their 
invalidity.  The  making  of  Mrs.  Kennedy  the  beneficiarj^ 
was  a  mere  sham  and  subterfuge;  they  used  Kennedy  as  a 
mere  tool  or  instrument  to  accomplish  their  scheme,  beyond 
which  a  court  of  equity  will  look  to  see  what  was  the  real 
contract.  Kennedy  was  unable  to  procure  the  insurance, 
and  he  did  not,  in  good  faith,  procure  it,  which,  as  said  in 
the  Schaffer  case,  supra^  was  the  "  essential  thing."  It  was 
a  fraud  upon  the  insurance  coraparnies.  The  fact  that  Mrs. 
Kennedy  was  to  have  a  portion  of  the  insurance  does  not 
change  the  real  nature  of  the  contract.  As  held  in  the 
Norris  case,  supra^  the  use  of  her  name  was  a  mere  blind, 
and  as  held  in  the  Burbage  case,  the  agreement  to  pay  her 
a  part  of  the  insurance,  was  based  upon,  grew  out  of,  and 
was  a  part  of  the  agreement  between  all  the  parties  con- 
cerned except  the  insurance  companies.  A  more  immoral, 
vicious  and  dangerous  scheme  could  not  have  been  well  con- 
ceived, and  in  this  connection  it  is  remarkable,  to  say  the 
least,  that  Kennedy  died  within  a  year  from  the  time  these 
policies  were  taken  out  upon  his  life,  and  that  several  other 
persons  upon  whose  lives  appellant  and  appellee  took  insur- 
ance under  the  same  agreement,  met  with  speedy  deaths. 
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As  a  result  of  the  partnership  agreement  and  the  insur- 
ance policies  obtained  upon  the  life  of  Kennedy,  the  money 
in  question  which  appellant  claims  should  be  paid  to  him 
by  appellee,  came  to  the  latter's  hands.  The  money  is  the 
proceeds  of  an  unlawful  agreement  between  appellant  and 
appellee.  It  is  a  mere  speculation  upon  the  life  of  the 
assured,  and  void  as  against  public  policy.  A  court  of 
equity  will  not  lend  its  aid  in  the  enforcement  of  a  division 
between  parties  of  the  spoils  which  result  from  unlawful 
transactions  between  such  parties.  Neustad  v.  Hall,  58  111. 
17^5;  Craft  v.  MoConoughy,  79  III.  346-50;  Goodrich  v. 
Tenney,  144  IlL  422-30;  Bishop  v.  Am.  Pres.  Co.,  157  111. 
315;  Cook  V.  Meyers,  166  111.289;  Page  v.  Hieronymus,  180 
III.  641;  Warnock  v.  Davis,  104  U.  S.  775;  Keystone,  etc., 
Ass'n  V.  Norris,  115  Pa.  St.  446. 

In  the  Neustad  case,  supra^  the  action  was  assumpsit  to 
recover  from  one  of  the  parties  to  an  illegal  transaction,  and 
the  court  say:  "  A  court  will  not  aid  in  the  division  of  the 
profits  of  an  illegal  transaction  between  associated,"  and 
adopt  the  language  of  Lord  EUenborough  as  follows :  **  We 
will  not  assist  an  illegal  transaction  in  any  respect.  We 
leave  the  matter  as  we  find  it;  and  then  the  maxim  applies, 
melior  est  conditio  po88^identis.^ 

In  the  Craft  case,  supra^  which  was  in  equity  and  for  an 
accounting  of  the  profits  of  a  partnership  under  a  contract 
which  the  court  held  to  be  void  as  in  restraint  of  trade,  the 
doctrine  of  the  Neustad  case  is  re-affirmed,  and  the  court 
say  that  it  is  the  settled  rule  in  this  State,  and  held  that 
such  a  bill  could  not  be  maintained. 

In  the  Goodrich  case,  supra^  the  same  doctrine  is  re- 
affirmed in  the  elaborate  and  thoroughly  considered  opinion 
by  Mr.  Justice  Shope,  in  which  it  is  held  that  equity  will 
not  enforce  such  a  contract,  and  the  court  say  that  the 
objection  to  its  enforcements  "may  be  made  by  a  party  in 
pari  delicto^  for  the  defense  is  not  allowed  because  the  party 
raising  the  objection  is  entitled  to  the  relief,  but  upon  prin- 
ciples of  public  policy  and  to  conserve  the  public  welfare." 

In  the  Bishop  case,  supra,  the  same  doctrine  as  announced 
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in  the  Craft  case,  supra,  was  re-affirmed,  and  the  court  held 
that  it  applied  to  *^  executed  transactions  as  well  as  to  those 
which  are  executory,  and  would  be  enforced  by  courts  of 
law  as  well  as  courts  of  equity.  Whatever  the  parties  to 
an  action  have  executed  for  fraudulent  or  illegal  purposes, 
the  law  refuses  to  lend  its  aid  to  enable  either  party  to  dis- 
turb." 

In  the  Cook  case,  aupra^  the  court,  while  recognizing  the 
rule  of  the  cases  above  mentioned  and  others,  said  that  it 
did  not  apply  to  the  case  then  under  consideration  because 
the  contract  there  was  founded  on  a  new  consideration,  and 
was  unconnected  with  the  illegal  act  which  it  was  claimed 
should  have  prevented  the  relief  sought. 

The  sole  basis  of  the  appellant's  claim  to  relief,  by  his 
pleadings,  is  founded  upon  the  partnership  contract,  which 
we  have  seen  is  clearly  illegal  and  void.  There  is  no  claim 
that  appellant  is  not  in  pari  delicto  with  the  appellee,  nor 
can  it  be  said  that  the  appellant's  right  to  relief  is  uncon- 
nected with  the  illegal  contract  by  virtue  of  which  the 
moneys  claimed  to  be  in  the  hands  of  appellee  came  to  him. 

We  deem  it  unnecessary  to  discuss  in  detail  the  numer- 
ous authorities  cited  by  appellant's  counsel  upon  the  ques- 
tion of  the  illegality  of  the  transactions  between  him  and 
appellee  as  we  do  not  consider  them  applicable.  They 
could  only  have  a  bearing  upon  the  theory  that  Kennedy, 
in  good  faith  and  without  the  importunity  and  assistance 
of  appellant  and  appellee,  insured  his  life  for  the  benefit  of 
his  wife.  This  theory,  as  we  have  seen,  is  not  and  can  not 
be  sustained  on  the  evidence  in  this  record. 

We  have  above  referred  to  and  quoted  from  the  Blue  case, 
which,  with  the  cases  of  Johnson  v.  Van  Epps,  110  111.  551, 
and  Martin  v.  Stubbings,  126  111.  387,  were  relied  upon  by 
the  master  and  appellant's  counsel.  We  do  not  think  that 
either  of  these  cases  sustain  the  contention  of  appellant's 
counsel,  and  particularly  for  the  reason  that  equity  requires 
that  we  should  look  beyond  the  mere  form  of  the  transac- 
tions in  question  and  consider  their  substance.  The  insur- 
ance in  the  Stubbings  case  was  undoubtedly  valid  in  the 
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first  instance,and  the  question  before  the  court  was  whether 
the  insured  could  make  a  valid  assignment  of  it  to  his  cred- 
itors, and  it  was  held  that  he  could.  In  the  Blue  case  the 
policy  was  procured  by  the  insured  on  his  own  life,  and 
there  was  no  showing  but  that  he  paid  the  premiums  or 
that  the  assignee  had  anything  to  do  with  procuring  the 
insurance  or  carrying  it. 

In  the  Van  Epps  case,  aupra^  there  was  no  fraud  or  ille- 
gality in  the  original  contract  of  insurance,  and  the  facts  of 
that  case  bring  it  within  the  principles  announced  in  the 
Blue  and  the  Stubbings  cases,  and  the  statement  of  the 
court  that  no  one  but  the  insurer  could  raise  the  question 
of  illegality,  scarcely  seems  to  have  been  necessary  to  a 
decision  of  the  case.  The  assured,  long  after  procuring  the 
insurance,  became  straightened  in  his  circumstances,  and  the 
new  beneficiary,  substituted  after  the  death  of  the  original, 
stood  in  the  position  of  a  creditor.  The  decree  of  the 
Superior  Court  is  affirmed. 
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Eugene  8.   Batchelor  y.  The  Union   Stock  Yard  and/  »»    8951 
Transit  Co.  '**""  8n| 

1.  Witnesses— TF/ierc  Their  Opinions  Should  Not  Be  Beceived. — The 
opinions  of  witnesses  are  not  to  be  received  as  evidence  where  all  the 
facts  on  which  such  opinions  are  founded  can  be  ascertained  and  made 
intelligible  to  the  court  or  jury. 

2.  Instructions— OmtWing  the  Element  of  Plaintiff's  Appreciation 
of  the  Danger  to  Which  He  Was  Exposed.— Axi  instruction  which  omits 
the  element  of  plaintiffs  appreciation  of  the  hazard  or  danger  to  which 
he  was  exposed  is  erroneous,  as  there  is  a  distinction  between  knowledge 
of  defects  and  knowledge  of  the  risks  resulting  from  such  defects.  The 
servant  is  not  chargeable  with  contributory  negligence  if  he  knows  that 
defects  exist,  but  does  not  know  or  can  not  know  by  the  exercise  of 
ordinary  care,  that  risks  exist. 

8.  Same- TeWtngf  the  Jury  that  Plaintiff  Must  Prove  All  the  Mate- 
rial  Allegations  of  the  Declaration  Without  Pointing  Them  Out— An 
instruction  which  tells  the  jury  that  before  the  plaintiff  can  recover  he 
must  prove  by  a  preponderance  of  the  evidence  all  the  material  allega- 
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tions  of  his  declaration,  but  does  not  point  out  what  such  material  alle- 
gations are,  is  erroneous,  as  requiring  the  jury  to  find  that  each  and  all 
of  tlie  allegations  of  injuries  were  proved,  whereas,  in  cases  for  personal 
injuries  after  proof  of  ordinary  care  by  the  plaintiff  and  negligence  of 
tlie  defendant,  resulting  in  injury,  the  proof  of  a  single  injury  and  dam- 
age resulting  from  it  is  sufficient  to  justify  a  recovery. 

Action  in  Case,  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  Cook  County;  the  Hon.  Elbridob  Hanrcy,  Judge,  presiding. 
Heard  in  this  court  at  the  October  term,  1899.  Reversed  and  remanded . 
Opinion  filed  April  9,  1900. 

Allen  B.  Chilcoat  and  W.  P.  Black,  attorneys  for  api^l- 
lant. 

Winston  &  Mkaoheb,  attorneys  for  appellee;  Fbedebick 
R.  Babcook,  of  counsel. 

Mr.  Justice  Windes  delivered  the  opinion  of  the  court. 

Appellant,  a  switchman  in  the  employ  of  the  Chicago  & 
Erie  Railroad  Company,  was  injured  August  31, 1897,  while 
aiding  in  switching  a  train  of  freight  cars  upon  the  railroad 
tracks  of  appellee,  which  were  being  used  by  the  railroad 
company  by  consent  of  appellee.  The  negligence  charged 
was  in  permitting  a  switch  or  switchstand  located  upon 
and  along  appellee's  railroad  tracks  to  be  and  remain  so 
close  to  the  railroad  tracks  as  to  greatly  and  unnecessarily 
endanger  the  lives  and  safety  of  employes  rightfully  using 
the  line  of  railroad. 

Upon  a  trial  before  the  court  and  a  jury  a  verdict  was 
rendered  and  judgment  thereon  in  favor  of  appellee  for 
costs  of  suit,  from  which  this  appeal  is  taken. 

The  evidence  shows  that  appellant,  while  in  the  discharge 
of  his  duties  as  a  switchman  and  while  getting  upon  a  mov- 
ing train  of  freight  cars,  which  was  being  switched  upon 
tracks  of  appellee,  was  struck  and  injured  by  a  switchstand 
which  was  located  at  about  three  feet  and  seven  inches  from 
the  railroad  track,  and  which  left  a  space  between  the 
stand  and  a  refrigerator  car  in  the  train  which  appellant 
was  in  the  act  of  getting  upon,  of  about  fifteen  inches. 

The  evidence  of  appellant  tended  to  show  that  while  he 
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was  familiar  with  the  tracks,  switches  and  switchstands 
generally  in  the  locality,  he  had  never  used  this  particular 
switch  before,  and  had  never  had  his  attention  attracted  to 
it  before  he  was  struck  by  it,  and  he  did  not  see  it  until  he 
was  struck  by  it.  This  evidence  is  corroborated  by  one  wit- 
ness; also  that  the  distance  between  the  tracks  at  this  point 
was  about  fifteen  feet.  Appellant  also  offered  to  prove  by 
the  witness  Hampton  the  distance  between  different 
switchstands  and  the  railroad  tracks,  and  to  prove  that 
switchstands  were  placed  at  different  distances  from  the 
tracks,  but  the  court  refused  to  allow  him  to  make  such 
proof. 

On  the  part  of  appellee  the  evidence  tends  to  show  that 
appellant  was  entirely  familiar  with  the  particular  switch 
or  switchstand  by  which  he  was  injured,  and  that  the  dis- 
tance of  this  switchstand  from  the  railroad  track  was  the 
usual  and  customary  distance  from  the  tracks  of  placing 
such  switchstands  on  the  railroads  of  the  Chicago  &  Erie 
and  other  roads;  also  that  the  rod  which  connected  the 
switch  to  the  stand  was  the  standard  connecting  rod  used 
with  such  switches;  that  in  large  yards  it  would  be  impos- 
sible to  have  rods  of  different  lengths;  that  such  rods  are 
made  of  one  length,  so  that  if  one  rod  is  broken  another 
can  be  immediately  substituted;  also  that  the  length  of  the 
connecting  rod  of  such  switches  varies  according  as  the  dis- 
tance between  the  tracks  varies;  also  that  while  a  switch 
stand  was  located  as  was  the  one  in  question,  it  was  reason- 
ably safe  for  the  switchman  to  perform  his  duties,  provided 
he  used  ordinary  care. 

On  rebuttal  appellant  offered  to  read  in  evidence  the 
deposition  of  one  Trueman,  which  had  been  taken  on  behalf 
of  appellee  and  filed  in  the  case,  though  not  used  on  the 
trial  by  appellee,  but  the  court  excluded  certain  portions  of 
this  deposition  in  which  the  witness  testified  in  substance, 
that  in  ordinary  railroad  construction  in  freight  switching 
yards  the  tracks  from  center  to  center  varied  on  different 
roads,  and  that  whether  the  distance  between  the  tracks  is 
twelve  feet  from  center  to  center,  or  greater,  the  usual 
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practice  was  to  put  the  switchstand  in  the  center  between 
the  two  tracks;  also  that  the  length  of  the  rod  from  the 
switch  to  the  switchstand  was  usually  made  four  feet  long, 
which  would  make  the  distance  between  the  switchstand 
and  the  railroad  track  from  four  feet  five  inches  to  four 
feet  nine  inches. 

We  are  of  opinion  that  the  rejection  of  the  testimony  of 
this  witness  was  error.  It  certainly  tended  to  rebut  the  evi- 
dence on  behalf  of  the  appellee,  both  as  to  the  usual  length 
of  the  connecting  rod  of  such  switchstands  as  the  one  in 
question,  and  as  to  the  usual  and  ordinary  construction 
of  such  stands  as  to  the  distance  between  them  and  the 
railroad  track. 

It  is  argued  by  appellee  that  this  evidence  was  not  rebut- 
tal, but  if  competent  at  all,  was  part  of  appellant's  original 
case.  Even  if  that  contention  is  tenable,  evidence  of  this 
character  offered  by  the  plaintiff  in  his  original  case,  was 
excluded  by  the  court,  and  we  think  it  but  just,  the  court 
having  excluded  such  evidence  when  offered  by  the  plaintiff, 
when  similar  evidence  was  offered  by  the  defendant  and 
admitted  by  the  court,  to  allow  the  plaintiff  to  meet  it. 

A  physician  called  on  behalf  of  appellant,  who  qualified 
as  an  expert,  gave  it  as  his  opinion  that  the  then  present 
condition  of  the  plaintiff  as  found  by  the  witness  upon  a 
recent  examination,  might  produce  pressure  upon  his  nerves, 
though  the  witness  said  he  had  no  way  of  knowing  this 
positively  except  by  the  plaintiffs  testimony.  The  testi- 
mony in  this  regard  was,  on  motion  of  appellee's  counsel, 
stricken  out  by  the  court.  We  think  this  was  error.  The 
jury  should  have  had  the  benefit  of  the  opinion  of  the 
physician  as  to  the  probable  future  effect  of  plaintiff's 
injury  in  the  respect  mentioned. 

One  Hotchkiss,  who  testified  that  he  was  a  civil  engineer 
and  familiar  with  the  duties  of  switchmen,  was  on  behalf 
of  appellee  allowed  to  testify  and  give  his  opinion  that  a 
switchman,  using  ordinary  care  for  his  own  safety,  could 
perform  his  duties  as  a  switchman  in  safety  where  the 
switch  was  placed  with  reference  to  the  track  as  was  the 
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one  in  question.  This  testimony  was  allowed  against  the 
objection  of  appellant,  and  an  exception  preserved  to  the 
ruling  of  the  court  by  appellant's  counsel.  This  was  one 
of  the  important  issues  of  the  trial,  and  a  question  to  be 
determined  by  the  jury,  as  to  which  the  facts  were  before 
the  jury,  and  whether  or  not  the  plaintiff  could  have  per- 
formed his  duties  under  the  circumstances,  could  have  been 
determined  as  well  by  the  jury  as  by  this  witness. 

"  The  opinions  of  witnesses  should  not  be  received  as  evi- 
dence where  all  the  facts  on  which  such  opinions  are  founded 
can  be  ascertained  and  made  intelligible  to  the  jury."  City 
of  Chicago  v.  McGiven,  78  111.  349. 

To  like  effect  is  R.  R.  Co.  v.  People,  143  111.  449,  where 
the  question  was  as  to  whether  a  particular  train  was  a  reg- 
ular passenger  train.  The  trial  judge  refused  to  allow  a 
witness  to  answer  that  the  train  in  question  was  a  regular 
passenger  train,  and  its  ruling  was  sustained. 

The  court  say : 

"  The  opinions  of  witnesses  should  not  be  asked  in  such  a 
way  as  to  cover  the  very  question  to  be  found  by  the  jury  or 
court." 

The  ninth  and  tenth  instructions  asked  on  behalf  of 
appellant  were  refused  by  the  court,  which,  in  our  opinion, 
was  error.  They  are  not  covered  by  any  other  instructions 
and  when  taken  together  they,  in  substance,  submit  to  the 
jury  the  question  of  negligence  on  the  part  of  appellee  under 
the  evidence,  and  the  care  of  appellant,  and  direct  the  jury 
to  consider  the  exigencies  of  appellant,  at  the  time  and  place 
in  question,  and  all  the  circumstances  of  the  occasion  so  far 
as  they  are  shown  by  the  evidence,  and  to  determine  these 
questions  in  the  light  of  all  the  facts  and  circumstances 
proved  in  the  case.  It  is  claimed  on  behalf  of  appellee  that 
these  instructions  were  not  proper  in  that  they  omit  the 
element  of  knowledge  of  appellant  as  to  his  surroundings 
at  the  time  and  place  in  question.  We  think  that  the  mat- 
ter of  appellant's  knowledge  in  this  respect  is  included  in 
the  phrase,  '^  all  the  facts  and  circumstances  proved  in  the 
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Among  other  instructions  given  for  the  appellee  is  the 
following : 

"  The  court  instructs  the  jury  that  if  they  believe  from 
the  evidence  the  plaintiff  knew,  or  might  by  the  exercise  of 
ordinary  care  have  known,  the  location  of  the  switchstand 
in  question  with  reference  to  the  car  which  he  was  on,  that 
the  plaintiff  can  not  recover  and  your  verdict  should  be  for 
the  defendant." 

This  instruction  is,  in  our  opinion,  erroneous^  in  that  it 
omits  the  element  of  appellant's  appreciation  of  the  hazard 
or  danger  to  which  he  was  exposed.  It  is  not  enough  that 
the  employe  may  know,  or  might  have  known,  by  the  exer- 
cise of  ordinary  care,  of  the  location  of  the  switchstand  with 
reference  to  the  car  that  he  was  getting  upon,  but  he  should 
have  had  knowledge  of  the  risk  or  danger  to  which  he  was 
exposed  by  reason  of  the  location  of  the  switchstand  with 
reference  to  the  track.  As  said  in  Illinois  Steel  Co.  v. 
Schymanowski,  162  III.  459 : 

"  There  is  a  distinction  between  knowledge  of  defects  and 
knowledge  of  the  risks  resulting  from  such  defects.  The 
servant  is  not  chargeable  with  contributory  negligence  if 
he  knows  that  defects  exist,  but  does  not  know  or  can  not 
know,  by  the  exercise  of  ordinary  prudence,  that  risks 
exist."     (Citing  cases.) 

In  the  Haenni  case,  146  111.  614,  cited,  the  court  say: 
"  Not  only  the  defects  but  the  dangers  must  be  known  to 
him."  To  like  effect  are  Union  Show  Case  Co.  v.  Blindauer, 
175  III.  327;  Offut  v.  Columbian  Expn.,  Id.  479;  and  E.  R. 
Co.v.Knapp,  176  111.129. 

The  same  error,  in  substance,  appears  in  several  other 
instructions  given  on  behalf  of  appellee,  notably  the  sixth, 
seventh,  twenty-sixth,  thirty-first  and  thirty-fourth. 

The  twenty-third  instruction  for  appellee  tells  the  jury,  in 
substance,  that  before  the  appellant  could  recover,  he  must 
prove  by  a  preponderance  of  the  evidence  all  the  material 
allegations  of  the  declaration,  but  does  not  point  out  to  the 
jury  what  such  material  allegations  are.  The  declaration 
contains,  besides  the  allegations  of  negligence  on  behalf  of 
appellee  and  care  of  appellant,  numerous  specific  allega- 
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tions  as  to  diflferent  injuries  to  appellant  Under  this 
instruction  the  jury  were  required  to  find  that  each  and  all 
the  allegations  of  injuries  were  proven,  whereas  it  is  ele- 
mentary in  this  class  of  cases,  that  after  proof  of  ordinary 
care  by  the  plaintiff  and  negligence  of  the  defendant  result- 
ing in  injury,  the  proof  of  a  single  injury  and  damage 
resulting  therefrom  is  sufficient  to  justify  a  recovery. 
The  thirtieth  instruction  for  appellee  is  as  follows : 

"  The  jury  are  instructed  that  if  you  believe  from  the 
evidence  that  the  duties  of  switchman  are  dangerous  by 
reason  of  the  nearness  of  switchstands  in  and  about  the 
yards  where  they  are  employed,  to  the  sides  of  passing 
cars,  still  said  dangerous  employment,  if  you  believe  it  to  be 
dangerous,  only  imposes  upon  switchmen  the  duty  of  using 
a  higher  degree  of  care." 

We  think  it  should  not  have  been  gi^en,  for  the  reason 
that  it  is  calculated,  in  our  opinion,  to  mislead  the  jury  ip 
that  it  does  not  make  any  reference  whatever  to  the  matter 
of  negligence  of  the  defendant,  and  was  calculated  to  give 
undue  prominence  to  the  dangerous  employment  of  switch- 
men generally,  without  any  reference  whatever  to  the  facts 
of  the  case  on  trial. 

The  instructions  given  for  appellee  are  thirty-eight  in 
number,  covering  fourteen  pages  of  the  abstract.  Many  of 
them  are  but  repetitions  in  different  language  and  varying 
form  of  previous  instructions,  and  taken  as  a  whole  they 
are  for  this  reason  subject  to  criticism,  and  are  calculated  to 
confuse  the  jury  instead  of  to  enlighten  it. 

The  sufficiency  of  the  evidence  as  matter  of  law  to  sus- 
tain a  recovery  by  appellant,  has  not  been  argued.  We 
think,  however,  the  case  was  properly  submitted  to  the 
jury,  and  that  it  was  important,  in  view  of  the  conflict  in 
the  evidence,  that  the  jury  should  have  been  accurately 
instructed. 

For  the  errors  indicated,  the  judgment  is  reversed  and 
the  cause  remanded  for  another  trial. 

Tok  Lxxxvni  M 


Digitized  by 


Google 


88    408 
al87il8l 


402  Appellate  Courts  of  Illinois, 

Vol.  88.]  Boyce  v.  Snovvr. 


William  D.  Boyce  t*  Taylor  A.  Snow. 

1.  Limitations—  Where  Plaintiff  is  JVbn-awttei.— Where  a  plaintiff  is 
non-suited,  if  the  time  limited  for  bringing  the  action  has  expired  dar- 
ing the  pendency  of  the  suit,  the  plaintiff,  his  or  her  heirs,  executors  or 
administrators,  as  the  case  shall  require,  may  commence  a  new  action 
within  one  year  thereafter. 

2.  Same— Applies  Only  to  Involuntary  Nonrsuits.— The  provision  of 
the  statute  applies  only  to  involuntary  non-suits,  such  as  are  known  to 
the  common  law,  and  not  to  voluntary  non-suits,  such  as  are  permitted 
by  section  49  of  the  practice  act 

8.  NoN-suTTS — Voluntary  and  Involuntary, — ^A  voluntary  non-suit  is 
an  abandonment  of  a  cause  by  the  plaintiff,  and  an  agreement  that  a 
judgment  for  costs  be  entered  against  him:  but  an  involuntary  non- 
suit is  where  a  plaintiff,  on  being  called  when  the  case  is  before  the 
court  for  trial,  neglects  to  appear,  or  when  he  has  given  no  evidence 
upon  which  the  jury  could  find  a  verdict. 

4.  Practice— WTi^re  Non-puit  is  Desired, — When  a  cause  is  regu- 
larly called  upon  the  docket,  if  the  plaintiff  does  not  appear,  the  court 
should  dismiss  the  suit  for  want  of  prosecution,  and  render  judgment 
as  in  case  of  non-suit;  but  if  he  appear,  and  is  present  when  tiie  trial 
commences,  then,  though  he  objects  to  the  cause  being  tried,  yet  if  he 
desires  a  non-suit,  he  must  make  his  desire  known  by  asking  for  it. 
The  equivocal  act  of  counsel  withdrawing  from  the  cause,  is  not  a  with- 
drawal of  the  cause  from  the  court. 

A etion  in  Case,  for  personal  injuries.  Appeal  from  the  Superior  Court 
of  Cook  County;  the  Hon.  Marcus  Kavanaoh,  Judge,  presiding.  Heard 
in  this  court  at  the  October  term,  1899.  Affirmed.  Opinion  filed  April 
9,  1900. 

John  A.  Post  and  O.  W.  Dynes,  attorneys  for  appellant. 
Edward  B.  Bubltno,  attorney  for  appellee. 

Mb.  Justicr  Adams  delivered  the  opinion  of  the  court. 

Appellee,  plaintiff  in  the  trial  court,  sued  appellant, 
defendant  in  that  court,  in  case,  for  negligence  resulting  in 
injury  to  the  plaintiff,  and  recovered  judgment  for  the  sum 
of  $2,000,  from  which  judgment  this  appeal  is.  The  suit 
was  commenced  January  18,  1898,  and  the  accident  which 
occasioned   the  injury  occurred  November  20,  1894.     The 
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defendant  pleaded  the  general  issue  and  the  statute  of  lim- 
itations, which  limits  the  bringing  of  suit  in  such  cases  to 
two  years  from  the  time  when  the  cause  of  action  accrued. 
To  the  plea  of  the  statute  the  plaintiff  replied  as  follows : 

**  And  the  plaintiff,  as  to  the  plea  of  the  defendant  by  him 
secondly  above  pleaded,  says  that  he,  the  plaintiff,  by  reason 
of  anything  in  that  plea  alleged,  ought  not  to  be  barred 
from  having  his  aforesaid  action,  because  he  says  that  the 
causes  of  action  in  his  said  declaration  set  up  for  which  he 
brought  suit,  accrued  to  the  plaintiff  on  the  28th  of  Novem- 
ber, 1894,  and  the  plaintiff  says  that  within  two  years  there- 
after, to  wit,  on  the  9th  day  of  March,  in  the  year  1896,  he, 
the  plaintiff,  began  suit  against  the  defendant  in  this  suit, 
and  the  said  suit  so  begun  was  general  number  172,968,  in 
the  Superior  Court  of  Cook  County,  Illinois,  and  said  suit 
number  172,968  was  brought  for  the  same  causes  of  action 
for  which  this  suit  is  brought,  and  the  plaintiff  says  that 
thereafter,  to  wit,  on  the  8th  day  of  December,  A.  D.  1897, 
a  judgment  of  non-suit  was  rendered  by  the  said  Superior 
Court  against  him,  the  plaintiff,  in  the  said  suit  number 
172,968,  in  the  words  and  figures  following: 

*  Taylor  A.  Snow 

V. 

National  Elkctrio  Construction  |-  Case. 

Company,  University  Club  and 

William  D^  Boyce. 

This  day  come  the  parties  hereto,  by  their  attorneys, 
respectively,  and  the  jury  impaneled  herein,  as  aforesaid, 
also  come,  and  thereupon  the  plaintiff  declines  to  proceed 
with  the  trial  of  said  cause,  and  the  court  orders  a  non-suit 
in  this  cause. 

Therefore  it  is  considered  by  the  court  that  the  defend- 
ants. National  Electric  Construction  Company,  University 
Club  and  William  D.  Boyce,  do  have  ana  recover  of  anil 
from  the  plaintiff,  their  costs  and  charges  in  this  behalf 
expended,  and  have  execution  therefor.' 

And  the  plaintiff  says  that  he  was  in  said  suit  number 
172,968  thereby  non-suited,  and  within  one  year  thereafter, 
to  wit,  on  the  18th  day  of  January,  1898,  he,  the  plaintiff, 
began  his  above  entitled  suit  against  this  defendant,  and 
the  plaintiff  says  that  this,  his  said  suit  as  above  entitled,  is 
brought  for  the  same  causes  of  action  as  said  suit  number 
172,968,  wherein  the  said  plaintiff  was  non-suited  as  afore- 
said, and  this  the  plaintiff  is  ready  to  verify  by  the  record 
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in  said  suit  number  172.968,  wherefore  he  prays  judgment 
and  his  damages,  etc.,  to  be  adjudged  to  him,  etc." 

The  defendant  demurred  to  this  replication,  and  the 
demurrer  was  overruled  by  the  court.  The  legal  question 
presented  is  whether  the  non-suit  mentioned  in  the  replica- 
tion was  voluntary  on  the  part  of  the  plaintiff,  or  involun- 
tary. If  the  former,  the  replication  is  bad;  if  the  latter,  it 
is  good. 

The  statute  of  limitations  contains  the  following  pro- 
vision : 

"  If  the  plaintiff  be  non-suited,  then,  if  the  time  limited 
for  bringing  such  action  shall  have  expired  during  the 
pendency  oi  such  suit,  the  said  plaintiff,  his  or  her  neirs, 
executors  or  administrators,  as  the  case  shall  require,  may 
<;ommence  a  new  action  within  one  year  after  such  judgment 
reversed  or  given  against  the  plaintiff,  and  not  after.'°  2  S. 
&  C.'s  Stat.,  p.  2642,  par.  25. 

This  provision  applies  solely  to  involuntary  non-suits, 
such  as  are  known  to  the  common  law,  and  not  at  all  to 
voluntary  non-suits,  such  as  are  permitted  by  section  49  of 
the  practice  act.  Holmes  v.  C.  &  A.  R.  R.  Co.,  94  UL  439; 
Gibbs  V.  Crane  Elevator  Co.,  180  111.  191. 

In  the  former  case  the  court  defined  and  distingruished 
between  voluntary  and  involuntary  non-suits,  saying : 

"  A  voluntary  non-suit  is  said  to  be  an  abandonment  of  a 
cause  by  a  plaintiff,  and  an  agreement  that  a  judgment  for 
costs  be  entered  against  him.  But  an  involuntary  non-suit 
is  where  a  plaintiff,  on  being  called  when  the  case  is  before 
the  court  for  trial,  neglects  to  appear,  or  when  he  has  given 
no  evidence  upon  which  the  jury  could  find  a  verdict." 

The  court  cites  Jacob's  Law  Dictionary,  in  which  it  is 
said:  "A  non-suit  can  only  be  at  the  instance  of  the 
defendant,"  etc.,  which  language  refers  to  involuntary  non- 
suits; and,  after  citing  other  authorities,  the  court  say : 

"  Thus  we  see  by  the  common  law  practice,  there  was  no 
non-suit  except  on  the  motion  of  the  aefendant." 

See,  also,  2  Tidd's  Practice,  867-868,  to  the  same  effect  as 
Jacob's  Dictionary,  cited  supra. 

In  Elmore  v.  Grymes,  1  Peters,  469,  the  court,  Marshall, 
C.  J.,  delivering  the  opinion,  say : 
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^'  The  court  has  had  this  case  under  consideration,  and 
is  of  opinion  that  the  Circuit  Court  had  no  authority 
to  order  a  peremptory  non-suit  against  the  will  of  the 
plaintiff.  He  had  a  Vight  by  law  to  a  trial  by  jury, 
and  to  have  had  the  case  submitted  to  them.  He  might 
agree  to  a  non-suit;  but  if  he  did  not  so  choose  the 
court  could  not  compel  him  to  submit  to  it." 

Neither  the  report  of  the  case,  nor  the  opinion,  discloses 
the  particular  circumstances  under  which  the  order  of 
non-suit  was  entered. 

In  Herring  v.  Poritz,  8  IlL  App.  208,  the  court,  McAllis- 
ter, J.,  delivering  the  opinion,  distinguish  between  volun- 
tary and  involuntary  nonsuits,  and  say : 

"  An  involuntarv  non-suit  takes  place  when  the  plaint- 
iff, on  being  called,  when  his  case  is  before  the  court  for 
trial,  neglects  to  appear,  or  when  he  has  given  no  evidence 
on  which  a  jury  may  find  a  verdict.  Pratt  v.  Hull,  13 
Johns.  334;  see,  also,  Bac.  Abr.,  tit.  Kon-suit,  214;  2  Tom- 
lin's  Law  Dictionary,  same  title." 

In  Delano  v.  Bennett,  61  III.  83,  the  cause  was  called  for 
trial,  the  parties  being  present  by  their  attorneys,  when  the 
plaintiffs  attorney  objected  to  it  being  tried,  which  objec- 
tion the  court  overruled,  and  called  a  jury,  when  plaintiff's 
attorney,  without  submitting  to  a  non-suit,  withdrew  from 
the  case.  The  jury  returned  a  verdict  for  the  defendant 
and  judgment  was  rendered  on  the  verdict,  from  which  the 
plaintiff  appealed,  and,  on  appeal,  urged,  as  ground  for 
reversal,  that  the  court  erred  in  not  entering  judgment  as 
in  case  of  a  non-suit.    The  court  say : 

"  If,  when  a  cause  is  regularly  called  upon  the  docket,  the 
plaintiff  do  not  appear,  the  court  should  dismiss  the  suit 
for  want  of  prosecution  and  render  judgment  as  in  case 
of  nonsuit.  But  if  he  appear,  and  is  present  when  the  trial 
commences,  then,  though  he  object  to  the  cause  being  tried, 
yet,  if  he  desire  a  non-suit,  he  must  make  his  desire  Known 
by  asking  for  it.  The  equivocal  act  of  counsel  withdraw- 
ing from  the  cause,  is  not  a  withdrawal  of  the  cause  from 
the  court" 

This  is  in  accordance  with  the  text  of  Tidd,  where  the 
author  says : 
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"  But  where  the  case  turns  on  a  question  of  fact,  it 
ought  to  be  submitted  to  the  jury,  unless  the  plaintiflPs 
counsel  expressly  assent  to  being  non-suited;  a  mere  tacit 
acquiesoense  not  being,  it  seems,  sufficient.*'  2  Tidd's 
Prac,  867. 

In  the  present  case,  as  in  the  case  of  Delano  v.  Bennett, 
supra^  the  parties  were  in  court  by  their  attorneys  when 
the  case  was  called  for  trial,  and  the  plaintiffs  attorney 
did  not  ask  for  a  non-suit,  but  merely  declined  to  proceed 
with  the  trial.  Under  these  circumstances  we  think  it 
clear,  in  view  of  the  authorities  cited,  that  the  non-suit  was 
involuntary  and  that  the  demurrer  was  properly  overruled. 

The  question  whether  the  entry  of  judgment  as  in  case 
of  a  non-suit,  by  the  court  of  its  own  motion,  was  or  not 
erroneous,  is  not  involved,  because  whether  such  judgment 
was  right  or  wrong  does  not  aflfect  the  question  whether  it 
was  voluntary  or  involuntary  on  the  part  of  the  plaintiff. 
The  accident  which  occasioned  the  injury  was  the  falling  of 
a  high  smokestack  erected  in  the  rear  of  the  defendant's 
premises,  and  the  upper  part  of  which  was  fastened  to  his 
building,  upon  the  skylight  of  a  building  in  the  rear  of  the 
defendant's  premises,  under  which  skylight  the  plaintiff 
was  standing  when  the  smokestack  fell.  There  was  evi- 
dence in  the  case  to  the  effect  that  the  smokestack  was 
erected  partly  on  the  ground  of  an  adjoining  proprietor  and 
partly  on  ground  leased  by  defendant  to  the  adjoining  pro- 
prietor. In  view  of  this  evidence  the  defendant's  attorney 
asked  certain  instructions  to  the  effect  that,  in  such  case, 
the  tenant  and  not  the  landlord  is  responsible,  which  were 
refused  by  the  court. 

In  the  recent  case  of  Boyce  v.  Tallerman,  in  the  Supreme 
Court,  not  yet  reported,  the  facts  were  substantially  the 
same  as  in  the  present  case,  and  the  court,  construing  a 
lease  from  Boyce  to  the  University  Club,  the  adjoining 
proprietor  above  mentioned,  which  lease  is  in  evidence  in 
the  present  ease,^  held,  as  matter  of  law,  that  Boyce  was 
directly  responsible.  We  therefore  think  there  was  no 
error  in  refusing  the  instructions.  The  court  gave  to  the 
jury  thirteen  instructions  on  behalf  of  the  defendant,  and 
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we  think  the  jury  was  fully  and  fairly  instructed,  and  that 
there  was  no  error  in  the  refusal  of  any  instruction. 

Defendant's  attorney  requested  the  court  to  submit  to  the 
jury  eleven  special  interrogatories,  but  the  court  refused  to 
so  submit  any  of  them.  The  interrogatories  all  relate  to 
mere  evidentiary  facts,  and  the  answer  to  none  of  them, 
even  if  favorable  to  the  defendant,  could  control  the  general 
verdict.  Therefore  the  court  properly  refused  to  submit 
them  to  the  jury. 

In  Boyce  v.  Tallerman,  aupra^  the  court  held  Boyce 
liable,  and  the  facts  in  that  case  being  substantially  the 
same  as  in  this,  the  law  announced  by  the  court  in  that 
case  must  control  this. 

The  judgment  will  be  affirmed. 


)88      f^ 
92      5»l 


James  H.  Bice  Co.  v.  Penn  Plate  Glass  Co. 

1.  Rescission  of  Contracts— i>ufy  of  the  Other  Par^y.— Where  a 
contract  has  been  rescinded  by  a  party  because  of  his  inability  to  per- 
form it,  it  is  the  duty  of  the  other  party,  after  receiving  notice,  to  make 
the  loss  as  light  as  possible. 

2.  Same— ifecwure  of  Damages,— The  measure  of  damages  when  a 
contract  for  the  sale  of  goods  is  rescinded,  is  the  difference  between  the 
market  price  or  value  of  the  goods  at  the  time  of  delivery,  and  the  con- 
tract price  if  the  former  was  less  than  the  latter. 

8.  Same—  Measure  of  Damages  for  Goods  Not  Yet  Manufactured,  — ^The 
measure  of  damages  as  to  goods  not  yet  manufactured  in  pursuance  of 
a  contract,  when  the  party  received  notice  of  its  rescission,  is  the  profit 
which  he  would  have  made  had  the  contract  been  fully  performed. 

4.  Samr— Right  to  Sell  the  Goods  after  Notice  Received. — A  party  has 
the  right,  after  receiving  notice  that  the  goods  will  not  be  received,  to 
sell  them,  making  the  sale  in  good  faith  and  in  the  mode  best  calculated 
to  produce  the  real  value  of  the  goods. 

5.  Measure  op  Damages— ^/er  Rescission  Contract  Eonsts  Solely  as 
an  Element  in  Estimating  Damages,— Atier  a  party  has  elected  to  treat 
a  notice  of  rescission  as  a  repudiation  of  the  contract,  the  contract  is  at  an 
end  for  all  purposes  of  performance,  and  exists  solely  for  the  purpose 
of  bringing  an  action  and  as  an  element  in  estimating  the  damages. 

Assnmpsit,  for  breach  of  a  contract.  Appeal  from  the  Circuit 
Court  of  Cook  County;  the  Hon.  Frank  Baker,  Judge,  presiding. 
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Heard  in  this  court  at  the  October  term,  1899.    Reversed  and  remanded. 
Opinion  filed  April  16,  1900. 

Smoot  &  Eyeb,  attorneys  for  appellant. 

Walker  &  Payne  and  Gilbert  &  Gilbert,  attorneys  for 
appellee;  John  Barton  Payne,  of  counsel. 

Mr.  Jijstiob  Adams  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  a  judgment  in  favor  of  appellee 
and  against  appellant,  for  the  sum  of  $15,000.  The  action 
was  assumpsit  to  recover  damages  for  the  breach  by  appel- 
lant of  the  following  contract : 

*'  This  agreement,  made  this  26th  day  of  June,  1896,  by 
and  between  the  Penn  Plate  Glass  Company,  a  corporation 
of  the  State  of  Pennsylvania,  Pittsburg,  Pennsylvania,  party 
of  the  first  part,  and  the  James  H.  Rice  Company,  a  corpo- 
ration of  the  State  of  Illinois,  party  of  the  second  part. 

Witnesseth  :  That  the  said  f>arty  of  the  first  part  does 
hereby  agree  to  sell,  and  does  sell  to  the  said  party  of  the 
second  part,  and  the  party  of  the  second  part  does' hereby 
purchase  from  party  of  the  first  part  the  following  mer- 
chandise at  prices  Hereinafter  stated,  to  wit : 

120,000  square  feet  polished  plate  glass,  stock  sheets,  at 
the  rate  of  10,000  feet  per  month  more  or  less,  at  the  follow- 
ing prices,  to  wit : 

1  to  3  bracket 


3  to  5 

a 

5  to  10 

(( 

10  to  25 

(( 

25  to  50 
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Over  120,  special  price  on  application, 
brackets  to  run : 

1  to  3 5  per  cent. 

3to5 10  " 

5  to  10 21  " 

10  to  25 25  " 

25  to  50 22  « 

50  to  100 15  ** 

100  to  120 2  " 

Party  of   the  first  part  reserve  the  right,  however,  as 
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agreed  upon,  that  should  they  not  be  able  to  give  the  party 
of  the  second  part  the  full  amount  specified  in  the  brackets 
under  ten  feet,  that  they  can  make  up  the  deficiency  in  the 
above  named  areas,  in  the  brackets  above  ten  feet,  without 
any  prejudice  to  the  contract. 

Party  of  the  first  part  also  agree  to  furnish  cut  sizes, 
glazinff  quality,  provided  their  stock  on  hand  will  permit, 
and  all  orders  to  be  subject  to  their  approval,  at  the  follow- 
ing prices,  to  wit : 

1  to  3 22c  per  sq.  ft. 

3  to  5 26  "  "  " 

StolO 44  "  «  " 

I0to25 .60  «  "  " 

25  to  50 65  "  "  " 

50  to  100 70  "  "  "       ^ 

100tol20 75  "  "  « 

Shipments  of  glass  shall  be  made  monthly  in  lots  of 
10,000  feet,  more  or  less,  per  month,  beginning  first  day  of 
November,  1S96,  and  ending  last  day  of  October,  1897. 
The  above  prices  to  be  f.  o.  b.  factory  of  fhe  Penn  Plate 
Glass  Company,  at  Irwin,  Pennsylvania.  Terms  one  p>»r 
cent  off  ten  days,  or  thirty  days  net. 

This  agreement  is  subject  to  delays  caused  by  strikes  of 
the  employes,  or  by  fire,  action  of  the  elements  or  other 
causes  not  under  control  of  the  party  of  the  first  part. 

It  is  further  agreed  that  the  party  of  the  first  part  will 
give  the  party  of  the  second  part  as  much  more  than  10,000 
feet  per  month  as  the  party  of  the  first  part  can,  if  they 
have  any  surplus;  and  they  further  agree  that  should  they 
have  any  excess  which  the}'  are  at  liberty  to  sell  in  the  sec- 
tion of  the  party  of  the  second  part,  they  will  give  the  party 
of  the  second  p^art  the  option  before  offering  it  elsewhere 
within  the  specified  time. 

In  witness  whereof,  the  parties  have  hereunto  set  their 
hands  and  seals  this  26th  day  of  June,  1896. 

Pknn  Plate  Glass  Company, 

W.  L.  Kann,  Pres. 
James  H.  Rice  Company, 

Wm.  S.  Kenny,  Treas." 

The  word  "  bracket "  in  the  contract  refers  to  the  super- 
ficial area  of  the  glass,  and  1  to  3  means  a  bracket  not  less 
than  one  square  foot  nor  more  than  three  square  feet  in 
area,  and  so  as  to  the  other  brackets,  3  to  5,  5  to  10,  etc. 

Prior  to  February  25,  1897,  appellee  delivered  to  appel- 
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lant  35,346  square  feet  of  glass,  in  pursuance  of  the  con- 
tract, for  which  appellant  paid  $18,072.15.  The  amount 
delivered  and  paid  for  is  not  in  controversy.  .  The  following 
correspondence  took  place  between  the  parties  at  the  dates 
mentioned.  February  25,  1897,  appellant  wrote  to  appellee 
as  follows: 

"  Gentlemen  :  Matters  have  come  to  such  a  condition 
with  this  company  that  we  are  unable  to  accept  or  pay  for 
any  further  shipments  of  ^lass,  and  we  hereby  notify  you 
not  to  manufacture  or  ship  us  any  more  glass  for  our 
account  from  and  after  this  date.  We  have  thought  it  best 
to  inform  you  of  these  facts  at  this  time  so  as  not  to 
embarrass  you  or  permit  any  further  manufacture  for  our 
account." 

Under  date  of  March  1st,  appellee  wrote  to  appellant: 

"  We  are  at  a  loss  to  understand  the  intent  or  import  of 
your  letter  and  would  respectfully  request  you  to  be  more 
explicit.  We  have  a  contract  with  your  company  dated 
the  2<)th  day  of  June,  1896,  under  which  we  have  been 
shipping  you  glass  and  upon  which  contract  is  still  due  you 
al)out  85,000  feet.  We  hold  ourselves  in  readiness  for  the 
continued  performance  on  our  part  of  said  contract  and 
unless  we  have  some  arrangements  to  the  contrary  we  shall 
expect  to  continue  making  shipments  on  the  same." 

Under  date  of  March  3d,  appellant  wrote  to  appellee : 

"  We  beg  to  say  there  ought  to  be  no  misunderstanding 
on  your  part  as  to  the  purport  and  intent  of  our  letter  of 
the  25th  ult.  The  notification  means  just  what  it  says,  and 
we  expect  you  to  govern  yourselves  accordingly.  Our  let- 
ter plainly  notifies  you  not  to  manufacture  for  us  or  ship  us 
any  more  glass." 

Under  date  of  March  11th,  appellee  replied : 

"  Your  letter  of  the  3d  inst.  received.     From  the  same  we 
understand  that  you  repudiate  the  contract  you  have  with  i 
us  dated  the  26th  day  of  June,  1896.     We  hereby  notify 
you  that  we  shall  hold  you  responsible  for  any  lossor  dam- 
age that  we  incur  in  consequence  of  your  action." 

April  10,  1897,  appellee  commenced  suit  against  appel- 
lant. It  is  not  claimed  by  appellant  that  there  has  not 
been  a  breach  of  the  contract  on  its  part,  or  that  it  is  not 
liable  for  damages,  but  it  contends  that  a  proper  measui-e  of 
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damages  was  not  adopted  on  the  trial,  and  the  main  ques- 
tion on  this  appeal  is  as  to  the  proper  measure  of  damages. 
It  does  not  appear  from  the  recoiti  whether  or  not,  when 
appellee  received  appellant's  letter  of  date  February  25, 
1897,  appellee  had  manufactured  and  on  hand,  ready  for 
delivery,  any  glass  manufactured  by  it  under  its  contract 
with  appellant.    Appellee's  counsel  say,  in  their  argument: 

"The  greater  part  of  the  glass  to  be  delivered  was  not  in 
existence  when  tne  notice  was  given,  nor  when  the  suit  was 
brought." 

After  appellee  received  appellant's  letter  of  February  25, 
1897,  notifying  it  that  appellant  was  unable  to  accept  or 
pay  for  any  more  glass,  and  that  appellee  should  not  man- 
ufacture  or  ship  any  more,  it  was  appellee's  duty  to  cease 
manufacturing  glass  under  the  contract.  Dillon  v.  Ander- 
son, 43  N.  Y.  231;  Danforth  v.  Walker,  37  Vt.  239;  Collins 
V.  DeLaporte,  115  Mass.  159. 

The  questions  presented,  therefore,  are,  first,  on  the 
hypothesis  that  appellee  had  manufactured  and  on  hand 
ready  for  delivery  part  of  the  glass  contracted  for  when  it 
received  appellant's  letter  of  February  25, 1897,  what  is  the 
proper  measure  of  damages  as  to  such  manufactured  and 
undelivered  glass;  and,  secondly,  what  is  the  measure  of 
damages  as  to  the  remainder  not  manufactured  when  appel- 
lee received  that  letter. 

The  measure  of  damages  as  to  the  glass  manufactured 
and  on  hand  ready  for  delivery  prior  to  the  receipt  of  appel- 
lant's letter  by  appellee,  is  clearly  the  difference  between 
the  market  price  or  value  of  the  glass  at  the  place  of  deliv- 
ery, and  the  contract  price,  if  the  former  was  less  than  the 
latter.  Benjamin  on  Sales,  6th  Ed.  p.  744,  Am.  note  2;  San- 
born V.  Benedict,  78  111.  309;  Bagley  v.  Findlay,  82  lb.  524. 

The  appellee  also  had  the  right,  if  it  chose  to  exercise  it, 
after  receiving  notice  that  the  glass  would  not  be  received, 
to  sell  it,  making  the  sale  "  in  good  faith  and  in  the  mode 
best  calculated  to  produce  the  real  value  of  the  goods." 
Roebling's  Sons  v.  Lock  Stitch  Fence  Co.,  130  111.  660,  670; 
Foos  V.  Sabin,  84  lb.  564,  568;  Kadish  v.  Young,  108  lb. 
170,  176;  Saladin  v.  Mitchell,  45  lb.  79,  85. 
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In  such  case,  the  difference  between  the  contract  price 
obtained  on  the  sale  is  the  measure  of  the  damages.  In 
the  case  last  cited  the  court  say : 

"  The  difference  between  the  contract  price  and  the  price 
for  which  it  was  sold  in  good  faith,  and  fairly,  is  the  meas- 
ure of  damages,"  citing  cases : 

It  is  a  sine  qua  non  that  the  sale  must  be  fair.  If  fair, 
it  is  evidence  of  the  market  price  or  value,  which  latter  is 
the  true  criterion. 

In  Scott  Lumber  Co.  v.  Haffner-Lotham  Lumber  Co.,  91 
Wis.  667,  673,  the  court  say : 

"  The  proper  rule  of  damages  in  such  cases  is  the  differ- 
ence between  the  contract  price  and  the  market  price  at 
the  time  of  the  breach.  Kichardson  v.  Chvnoweth,  26 
Wis.  656;  Hill  v.  Chipman,  59  Wis.  211;  Osgood  v.  Bander 
&  Co.,  75  Iowa,  550;  Brownlee  v.  Bolton,  44  Mich.  218. 
It  is  often  said  that,  in  case  of  a  resale  within  a  reasonable 
time,  the  measure  of  damages  is  the  difference  between  the 
price  obtained  and  the  contract  price;  but  this  is  upon  the 
ground  that  the  price  so  obtained  is  evidence  against  the 
original  vendee  of  the  market  value,  and  that,  if  the  sale  is 
properly  conducted,  it  fixes,  as  against  him,  the  amount  of 
the  vendor's  damages.  It  is  more  properly  said  that  the 
price  obtained  at  the  resale  is  evidence  of  the  market  value. 
Bigelow  V.  Legg,  102  N.  Y.  653;  Case  v.  Simonds,  7  N.  Y. 
Supp.  253.  So  the  true  rule  is,  that  in  an  action  for  dam- 
ages for  the  refusal  on  the  part  of  the  vendee  to  accept 
foods  as  agreed  in  his  contract  of  purchase,  the  measure  of 
amages  is  the  difference  between  the  market  value  of 
such  goods  at  the  time  of  the  breach,  and  the  price  the 
vendee  agreed  to  pay;  and  when  a  resale  is  made  within  a 
reasonable  time,  though  made  at  auction,  as  in  the  case  of 
Bigelow  V.  Legg,  supra^  the  price  obtained  is  evidence  to  be 
considered  on  the  question  of  the  market  value  at  the  time 
of  such  breach;  and  if  a  resale  is  made,  and  the  evidence 
shows  that  all  reasonable  efforts  were  made  to  secure  the 
best  price  obtainable,  or  that  the  price  obtained  was  a  fair 
one,  it  settles  the  question  of  the  market  value,  so  that  the 
damages  become  liquidated.  Pollen  v.  LeRoy,  30  N.  Y. 
549." 

In  that  case  it  was  held  that  the  trial  court  properly 
declined  to  be  bound  by  the  evidence  of  a  resale.  See,  also, 
Sedgwick  on  Damages,  8th  Ed.,  Sec.  242,  et  sequens. 
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If  there  is  no  fixed  market  price  or  value  at  the  place  of 
delivery,  the  value  must  be  determined  in  some  other  way. 
lb.,  Sec.  250.  Benjamin  on  Sales,  6th  Ed.,  p.  744,  note  2, 
and  cases  cited. 

In  Bagley  v.  Findley,  82  111.  524,  the  court  say : 

"  When  a  vendee  of  ffoods,  sold  at  a  specific  price,  refuses 
to  take  and  pay  for  the  goods,  the  vendor  may  store  the 
-goods  for  the  vendor,  give  him  notice  that  he  has  done  so, 
and  then  recover  the  full  contract  price,  or  he  may  keep  the 
goods  and  recover  the  excess  of  the  contract  price  over  and 
above  the  market  price  of  the  goods  at  the  time  and  place 
of  delivery,  and  this  means  the  market  price  of  such  goods 
in  such  condition  and  in  such  quantity  as  the  goods  were 
at  the  time  for  delivery.  In  such  case,  if  goods  are  bought 
in  large  quantities,  the  market  price  at  retail  is  not  the 
standard,  but  the  market  price  in  large  quantities;  or  the 
vendor  may,  /giving  notice  to  the  vendee,  proceed  to  sell  the 
goods,  in  their  then  condition  and  quantity,  to  the  best 
advantage,  and  recover  of  the  vendee  the  loss,  if  the  goods 
fail  to  bring  the  amount  of  the  contract  price.  The  appel- 
lee adopted  the  latter  course,  and  the  only  question  of  fact 
presented  is,  were  the  goods  sold  to  the  best  advantage.  In 
such  case  the  vendor  takes  the  position  of  agent  lor  the 
vendee,  and  is  held  to  the  same  degree  of  care,  judgment 
and  fidelity  that  is  imposed  by  the  law  upon  an  agent  put 
in  the  custody  of  such  goods  in  such  condition,  with  instruc- 
tions to  sell  them  to  the  best  advantage." 

That  the  view  thus  expressed  was  the  view  of  the  pre- 
siding judge  of  the  trial  court  is  evident  from  a  remark 
made  by  him  on  the  trial.  Commenting  on  the  diflference 
between  the  prices  on  a  sale  ia  evidence  and  the  prices  in 
the  contract  in  question,  he  said :  "  There  is  no  way  to 
find  the  dilBference,  unless  you  have  relatively  the  same 
amount  and  the  same  percentage." 

The  measure  of  damages  as  to  glass  not  manufactured  in 
pursuance  of  the  contract,  when  appellee  received  the 
notice  of  April  25,  1897,  is  the  profit  which  appellee  would 
have  made  had  the  contract  been  fully  performed.  By  the 
terms  of  the  contract,  appellee  was  to  ship  the  glass  free  on 
board  at  its  factory  at  Irwin,  Pennsylvania. 

On  the  hypothesis  that  the  cost  of  manufacturing  and 
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delivering  would  have  been  less  than  the  contract  price,  the 
profit  would  have  been  the  difference  between  the  cost  of 
manufacture  and  delivery  and  the  contract  price.  Benja- 
min on  Sales,  6th  Ed.  Am.,  note  l,p.  743;  United  States  v. 
Speed,  8  Wall.  77;  Dillon  v.  Anderson,  43  N.  Y.  231,  237; 
Collins  V.  De  Laporte,  115  Mass.  159;  1  Sutherland  on  Dam- 
ages, p.  131;  L.  S.  &  M.  S.  Ry.  Co.  v.  Richards,  152  111.  59. 

In  the  last  case  the  court  hold  that  if  one  party  repudi- 
ates a  contract,  the  other  '*  may  treat  the  repudiation  as 
putting  an  end  to  the  contract  for  all  purposes  of  perform- 
ance, and  sue  for  the  profits  he  would  have  realized  if  he 
had  not  been  prevented  from  performing." 

The  cause  was  tried  on  the  part  of  appellee,  apparently 
on  the  theory  that  appellee,  notwithstanding  appellant's 
notice  not  to  manufacture  any  more  glass  under  the  con- 
tract, had  the  right  to  go  on  and  manufacture  in  pursuance 
of  the  contract,  and  that  the  measure  of  damages,  as  to  the 
glass  manufactured  after  such  notice,  was  the  difference 
between  the  market  prices  at  the  different  times  when  the 
glass  was  deliverable  by  the  terms  of  the  contract,  and  the 
contract  price.  Proceeding  on  this  theory  a  great  mass  of 
evidence  was  introduced  as  to  sales,  and  also  evidence  as  to 
market  prices  from  March  to  August,  1897,  both  months 
inclusive.  The  measure  of  damages  as  to  glass  manufac- 
tured when  appellee  received  notice  to  cease  manufacturing,' 
being,  as  heretofore  stated,  market  value,  was  not  an  ele- 
ment in  estimating  the  damages  as  to  such  unmanufactured 
glass,  and  as  to  it,  all  of  the  evidence  referred  to  was  irrel- 
evant. No  evidence  whatever  was  introduced  as  to  the 
cost  of  manufacture  and  delivery.  On  the  hypothesis  that 
when  appellee  received  notice  to  cease  manufacturing,  it 
had  manufactured  and  ready  for  delivery,  glass,  the  deliv- 
ery of  which,  by  the  terms  of  the  contract,  was  not  then  due, 
but  which  would  become  due  in  months  thereafter,  had  not 
the  contract  been  terminated  as  it  was,  it  is  an  important 
question,  in  view  of  what  occurred  on  the  trial,  at  what 
time  the  damages  should  be  estimated. 

We  are  of  opinion,  from  an  examination  of  the  authori- 
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ties,  that  the  damages  must  be  estimated  as  of  the  time  of 
the  breach,  when,  as  in  the  present  case,  the  vendee  gives 
notice  that  he  will  not  perform  his  part  of  the  contract,  and 
the  vendor  treats  such  repudiation  as  putting  an  end  to  the 
contract  for  all  purposes  of  performance. 

The  precise  question  was  decided  in  Masterton  v.  Mayor, 
etc.,  of  Brooklyn,  7  Hill.  61.  The  plaintiflfs,  January  26, 
1836,  entered  into  a  contract  with  the  city  of  Brooklyn  to 
furnish,  out  and  deliver,  at  the  site  of  the  city  hall,  all  mar- 
ble required  for  the  city  hall.  The  contract  was  a  very 
large  one,  the  total  contract  price  being  $271,000,  payable 
in  installments,  as  the  erection  of  the  building  should  pro- 
gress. The  contract  was  such  that  its  full  performance 
would  require  about  five  years.  The  plaintiflfs  entered  on 
the  performance  of  the  work,  and  continued  in  such  per- 
formance until  July,  1837,  when  the  defendants  suspended 
work  and  refused  to  receive  any  more  materials  from  the 
plaintiflTs.  The  entire  quantity  of  marble  required  was 
88,819  feet,  of  which  the  plaintiflfs  had  delivered  14,799 
feet,  for  which  they  had  been  paid,  and  had  on  hand,  ready 
for  delivery,  at  the  time  of  the  repudiation  of  the  contract, 
3,300  feet.  There  was  no  controversy  as  to  the  measure  of 
damages  in  respect  to  the  marble  on  band  and  ready  for 
delivery,  the  court  saying  that  it  "  was  conceded  to  be  the 
diflFerence  between  the  contract  price  and  the  market  value 
of  the  article  at  the  place  of  delivery."  But  there  was  a 
controversy  as  to  the  measure  of  damages  in  respect  to  the 
unprepared  marble,  of  which  the  court  say : 

*'  It  has  been  argued  that,  inasmuch  as  the  furnishing  of 
the  marble  would  have  run  through  a  period  of  five  years 
—of  which  about  one  year  and  a  half  only  had  expired  at 
the  time  of  the  suspension — ^the  benefits  which  the  party 
might  have  realized  from  the  execution  of  the  contract, 
must  necessarily  be  speculative  and  coniectural,  the  court 
and  jury  having  no  certain  data  upon  which  to  make  the 
estimate.  If  it  were  necessary  to  make  the  estimate  upon 
any  such  basis,  the  argument  would  be  decisive  of  the  pres- 
ent claim.  But  in  my  judgment  no  such  necessity  exists. 
Where  the  contract,  as  in  this  case,  is  broken  before  the 
arrival  of  the  time  for  full  performance,  and  the  opposite 
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party  elects  to  consider  it  in  that  light,  the  market  price  on 
the  day  of  the  breach  is  to  govern  in  the  assessment  of 
damages.  In  other  words,  the  damages  are  to  be  settled 
and  ascertained  according  to  the  existing  state  of  the  mar- 
ket at  the  time  the  canse  of  action  arose,  and  not  at  the 
time  fixed  for  full  performance.  The  basis  upon  which  to 
estimate  the  damages,  therefore,  is  just  as  fixed  and  easily 
ascertained  in  cases  like  the  present,  as  in  actions  predicated 
upon  a  failure  to  perform  at  the  day." 

The  ease  of  Masterton  v.  Mayor,  etc.,  is  mentioned  with 
approval,  as  a  leading  case,  in  United  States  v.  Speed,  8 
Wall.  77,  85,  and  is  also  cited  with  approval  in  L.  8.  &  M. 
S.  Ry.  Co.  V.  Richards,  152  111.  59,  93.  See  also,  Suther- 
land on  Damages,  p.  116,  and  N.  Y.  &  H.  R.  Co.  v.  Story, 
6  Barb.  419. 

In  Kadish  v.  Young,  108  111.  170,  the  appellees  sold  to 
the  appellants,  December  15, 1880, 100,000  bushels  of  barley, 
deliverable  to  appellants  at  such  time  during  January,  1881, 
as  appellees  might  elect.  January  12,  1881,  the  appellees 
tendered  to  appellants  warehouse  receipts  for  the  barley, 
which  the  appellants  refused  to  accept  or  pay  for.  The 
appellants  contended,  and  the  evidence  tended  to  prove, 
that  on  the  next  day  after  the  contract  was  made,  the 
appellants  notified  appellees  that  they  would  not  comply 
with  the  contract,  and  they  insisted  that  it  was  the  duty  of 
appellees,  on  receiving  such  notice,  immediately  to  sell  the 
barley.  The  appellees  did  not  elect,  as  did  appellee  in  the 
present  case,  to  treat  the  notice  as  a  repudiation  of  the  con- 
tract.    The  court  say : 

"  If  appellees  had  then  the  barley  on  hand,  and  had  acted 
upon  appellants'  notice,  and  accepted  and  treated  the  con- 
tract as  then  broken,  it  would  doubtless  then  have  been 
their  duty  to  have  resold  the  barley  upon  the  market,  pre- 
cisely as  they  did  in  January,  and'  have  given  appellants 
credit  for  the  proceeds  of  the  sale." 

The  court,  in  the  same  case,  p.  178,  quotes  with  approval 
the  following  from  Sedgwick  on  damages : 

"An  effort  has  been  made  in  many  cases  by  the  pur- 
chaser to  relieve  himself  from  the  contract  of  sale  before 
the  time  fixed  for  performance,  by  giving  notice  that  he 
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would  not  be  ready  to  complete  the  agreement,  and  in  these 
cases  it  has  been  insisted  that  the  damages  should  be  esti- 
mated as  at  the  time  of  giving  notice;  but  the  English  courts 
have  justly  denied  the  fight  of  either  party  to  rescind  the 
agreement,  and  have  adhered  to  the  day  of  the  breach  as 
the  period  for  estimating  damages." 

This  language  applies  to  cases  in  which  notice  is  given  by 
one  party  to  a  contract  to  the  other  party  that  he  will  not 
perform,  in  which  case  the  party  receiving  the  notice  may 
lawfully  elect  to  keep  the  contract  alive  for  his  own  benefit. 
Kadish  V.  Young,  supra. 

In  case  the  vendor  should  elect,  notwithstanding  such 
notice  by  the  vendee,  not  to  treat  the  notice  as  a  repudiation 
of  the  contract,  but  to  keep  it  alive,  for  his  own  benefit, 
then  if  the  contract  called  for  future  deliveries  at  stated 
times,  there  would  be  a  breach  by  the  vendee,  in  case  he 
should  not  retract  his  notice,  at  each  time  fixed  for  delivery. 
But  in  the  present  case  the  vendor  treated  the  notice  from 
the  vendee  as  a  repudiation  by  the  vendee  of  the  contract, 
and  the  question  is,  when  did  the  breach  occur  ?  After 
appellee  elected  to  treat  appellant^s  notice  as  a  repudiation 
of  the  contract,  the  contract  was  at  an  end  for  all  purposes 
of  performance,  and  existed  solely  for  the  purpose  of  bring- 
ing an  action  and  as  an  element  in  estimating  the  damages. 
1  Beach  on  Modern  Law  of  Contracts,  Sec.  409;  Warren  v. 
Forrester,  4  Rettie,  4th  series,  190.    . 

In  Masterton  v.  Hill,  supra,  the  court  say : 

"  In  other  words,  the  damages  are  to  be  assessed  and  ascer- 
tained according  to  the  existing  state  of  the  market,  at  the 
time  the  cause  of  action  arose,  and  not  at  the  time  fixed  for 
full  performance." 

The  law  being  that  if  the  party  receiving  notice  that  the 
other  party  will  not  perform,  treats  such  notice  as  a  repu- 
diation of  the  contract,  the  contract  is  at  an  end,  except 
for  the  purpose  of  an  action,  and  not  at  all  for  any  purpose 
of  performance,  it  necessarily  follows  that  the  breach  must 
be  held  to  exist  at  the  time  the  contract  is  so  ended.  After 
the  contract  is  so  ended,  there  can  be  no  subsequent  breaches 
of  it,  for  the  simple  reason  that  there  is  no  longer  a  contract 
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to  be  broken.  In  the  present  case  appellee  might  have 
elected  to  ignore  the  notice  from  appellant,  and  have  waited 
until  the  expiration  of  the  time  for  the  fall  performance  of 
the  contract  before  bringing  suit,  in  which  case  he  could 
have  relied  on  breaches  by  appellee  at  the  times  provided  by 
the  contract  for  deliveries  of  glass,  but  he  elected  to  end  the 
contract  by  treating  appellee's  notice  as  a  repudiation  of  it, 
and  can  not  now  rely,  for  any  purpose,  on  its  provisions 
for  future  deliveries.  Eoehn  v.  Horst  et  aL,9l  Fed.  Rep. 
345,  349. 

In  view  of  the  rules  stated  as  to  the  measure  of  damages  in 
respect  to  glass  manufactured  when  appellee  received  notice 
to  stop  manufacturing,  and  also  as  to  the  measure  of  dam- 
ages as  to  glass  manufactured  and  ready  for  delivery  when 
appellee  elected  to  treat  the  notice  as  a  repudiation  of  the 
contract,  instructions  five  and  six  for  appellee  are  erroneous. 
They  are  as  follows : 

5.  "  The  jury  are  instructed  that  if  they  find  the  issues 
for  the  plaintiflf,  they  should  allow  the  plaintifiF  as  damages 
such  sum  or  sums  as  will  amount  to  the  difference  between 
the  value  of  the  undelivered  glass  called  for  by  the  said  con- 
tract between  the  plaintiff  and  the  defendant,  at  the  prices 
fixed  by  said  contract,  and  the  value  of  such  glass  at  the 
current  prices  at  the  time  or  times  when  such  glass  shovld 
haA)e  been  accepted  hy  the  defendant  according  to  the  terms 
of  said  contract^  provided  said  current  prices  were  less  at 
such  time  or  times  than  the  prices  fixed  by  the  contract. 
This  is  the  rule  to  be  applied,  unless  you,  from  the  evidence, 
believe  that  it  was  in  the  power  of  the  plaintiff  by  reason- 
able diligence  to  reduce  or  mitigate  such  damages,'  and  the 
burden  of  showing  that  it  was  in  the  power  of  the  plaintiff 
by  reasonable  diligence  to  reduce  its  damages  is  upon  the 
defendant." 

6.  "  The  jury  are  instructed. that  the  rule  of  law  is,  that 
when  a  purchaser  of  personal  property  which  by  the  terms 
of  the  purchase  is  to  be  delivered  at  specific  limes  and  at  a 
specific  place  and  at  agreed  prices,  refuses  to  receive  and 
pay  for  the  property  so  purchased,  or  any  part  thereof,  and 
if  the  current  price' has  in  the  meantime  declined,  then  in  an 
action  by  the  seller  against  the  purchaser  for  refusing  to 
comply  with  the  contract,  the  proper  measure  of  damages 
is  the  difference  between  the  contract  price  or  prices,  and 
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the  current  price  or  prices  at  the  time  and  place  for  delivery 
as  fixed  by  the  contract  of  sale  and  purchase.  This  is  the 
rule,  except  in  cases  where  the  evidence  shows  that  the 
seller  might,  by  reasonable  effort  and  diligence,  have  reduced 
or  mitigated  his  damages,  and  the  burden  of  showing  ability 
on  the  part  of  the  seller  to  mitigate  his  damages  is  upon 
the  seller." 

The  first  sentence  in  each  of  instructions  five  and  six  is 
erroneous  in  stating  an  incorrect  rule  of  damages. 

The  position  of  appellee's  counsel  that  appellee,  after 
receiving  the  notice  not  to  manufacture  any  more  glass 
under  the  contract,  was  obliged  to  go  on  manufacturing,  is 
untenable  so  far  as  appellant  is  concerned,  and  was  well 
answered  by  the  presiding  judge  of  the  trial  court  in  the 
following  colloquy : 

Mr.  Payne :  "  The  factory  had  to  run,  because  we  had 
other  contracts;  we  were  conipelled  to  make  this  glass.'' 

The  Court :  **  You  had  to  run  whether  Rice  took  the 
glass  or  not" 

It  would  seem  absurd  to  suppose  that  appellee  would 
have  ceased  to  do  business  had  the  contract  with  appellant 
not  been  made,  but  even  if  such  were  the  case,  it  would 
have  no  right  to  manufacture  glass  under  the  contract  to 
appellant's  detriment,  after  receipt  of  notice  not  to  do  so. 

There  are  very  numerous  exceptions  by  appellant  in  the 
record,  but  as  adherence  to  proper  rules  in  estimating  the 
damages  will  exclude  on  another  trial  most,  if  not  all,  the 
matter  objected  to,  we  think  it  unnecessary  to  add  anything 
to  what  has  been  said. 

The  judgment  will  be  reversed  and  the  cause  remanded. 


Thomas  Fay  et  al.  v.  Sinclair  H.  Seator. 

1.  Appeals— -A  StatiUory  Right --The  right  of  appeal  is  statutory, 
and  there  must  be  a  strict  compliance  with  the  statute  in  order  to  avail 
of  such  right. 

2.  Samb— W^  May  Take  in  Forcible  Entry  and  Detainer,— The 
eigh'teenth  section  of  the  statute  on  forcible  entry  and  detainer  (Hurd's 
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Stat.  1899,  916)  allows  an  appeal  to  any  party  who  may  feel  agRrieved 
by  the  decision  of  the  court  upon  a  trial  under  the  act,  and  provides  that 
such  party  may  have  an  appeal  to  be  taken  to  the  same  courts  in  the 
same  manner  and  be  tried  in  the  same  way  as  appeals  are  taken  and 
tried  in  other  cases. 

8.  Bill  of  Exceptions— Ca^cc  O/.— The  office  of  a  bill  of  exceptions 
is  to  introduce  matter  into  the  record  which  does  not  already  appear 
there. 

Forcible  Entry  and  Detainer.— Appeal  from  the  Superior  Court  of 
Ck)ok  County;  the  Hon.  Akthur  H.  Chbtlain,  Judge,  presiding.  Heard 
in  this  court  at  the  October  term,  1899.  Reversed.  Opinion  filed  April 
16,  1900, 

Olivbb  &  Mecartnky,  attorneys  for  appellants. 

Asa  Quincy  Reynolds,  attorney  for  appellee. 

Mb.  Justice  Windes  delivered  the  opinion  of  the  court. 

The  appellee,  Seator,  began  an  action  of  forcible  detainer 
against  one  Jackson,  before  a  justice  of  the  peace,  where  a 
trial  before  the  justice  and  a  jury  January  30, 1894,  resulted 
in  a  verdict  finding  the  issues  for  Jackson,  and  that  he  was 
entitled  to  the  possession  pf  the  premises  described  in  the 
complaint,  on  which  judgment  was  rendered  by  the  justice. 
No  appeal  from  this  judgment  was  perfected  by  Seator,  but 
on  the  3d  day  of  February  following,  a  bond,  with  Samuel 
B.  Lingle  and  Leroy  Church  as  obligors  and-  said  Jackson 
as  obligee,  in  the  penal  sum  of  $40,  was  taken  and  approved 
by  the  justice.  The  condition  of  this  bond  recites  the  judg- 
ment in  favor  of  Jackson  and  against  Seator,  that  Seator 
had  taken  an  appeal  to  the  Superior  Court  of  Cook  County, 
and  provides  that  if  the  latter  shall  prosecute  the  appeal 
with  effect  and  pay  all  costs  in  case  the  judgment  is  affirmed 
or  the  appeal  dismissed,  then  the  bond  to  be  void,  otherwise 
to  remain  in  full  force  and  effect.  Seator  is  not  a  party  to 
the  bond  nor  in  any  way  bound  by  it. 

November  19,  1895,  said  bond  and  a  transcript  from  the 
justice  of  the  peace  having  been  filed  in  the  Superior  Court, 
the  death  of  Jackson  being  suggested,  appellants  and  others 
were  made  parties  defendant  and  process  was  thereafter 
issued  and  served  upon  them. 
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December  5,  1898,  appellants  moved  the  court  to  dismiss 
the  appeal  for  want  of  an  appeal  bond,  which  motion  the 
court  overruled,  and  on  motion  of  Seator's  attorney  he  was 
allowed  to  file  a  new  bond  on  the  same  day,  which  is  in  the 
regular  form  of  an  appeal  bond  from  a  judgment  of  a  justice 
of  the  peace  in  a  forcible  detainer  case,  and  was  approved 
by  the  court. 

Thereafter  the  appellants  moved  to  vacate  the  order  of 
December  5,  1898,  allowing  Seator  to  file  an  appeal  bond, 
and  also  to  strike  from  the  files  his  appeal  bond  filed  Decem- 
ber 5, 1898,  and  to  dismiss  the  appeal  for  want  of  jurisdic- 
tion, all  of  which  motions  were  overruled.  Exceptions  were 
duly  preserved  to  each  of  these  several  rulings  of  the 
Superior  Court. 

There  a  trial  before  the  court  and  a  jury  resulted  in  a 
verdict  finding  the  "  defendants  guilty  of  unlawfully  with- 
holding the  premises  described  in  plaintifiTs  complaint  filed 
in  this  cause,  and  the  right  to  the  possession  of  said  pi^mises 
is  in  the  plaintiff."  On  this  verdict,  after  overruling  a 
motion  for  a  new  trial,  the  court  rendered  judgment,  from 
which  this  appeal  is  taken. 

Several  questions  are  raised  and  argued,  but  we  deem  it 
necessary  to  consider  one  only,  viz.,  whether  the  Superior 
Court  had  any  jurisdiction  in  the  cause. 

The  right  of  appeal  is  statutory,  and  there  must  be  a 
strict  compliance  with  the  statute  in  order  to  avail  of  such 
right.  Haywood  v.  Collins,  60  111.  328-33;  French  v.  Wil- 
ier, 126  111.  611;  Tedrick  v.  Wells,  152  IlL  214;  Ehlert  v.  & 
D.  Co.,  72  111.  App.  59;  Anderson  v.  Steger,  173  111.  112-16; 
Marder  L.  &  Co.  v.  C.  P.  P.  &  Mfg.  Co.,  76  111.  App.  431, 
and  cases  there  cited. 

The  eighteenth  section  of  the  statute  on  forcible  entry 
and  detainer  (Hurd's  Stat.  1899,  p.  916),  which  was  in 
force  at  the  time  of  the  rendition  of  the  justice's  judgment, 
only  allows  an  appeal  to  "  any  party  "  who  shall  feel  ag- 
grieved by  the  decision  of  the  court  upon  any  trial  had  under 
the  act,  and  provides  that  "  such  party  may  have  an  appeal 
to  be  taken  to  the  same  courts  in  the  same  manner  and  be 
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tried  in  the  same  way  as  appeals  are  taken  and  tried  in 
other  cases." 

The  general  statute  with  regard  to  appeals  from  a  justice 
of  the  peace  (Kurd's  Stat.  1899,  Ch.  79,  Art.  10,  Sec.  1), 
which  is  the  same  in  substance  as  the  statute  in  force  at  the 
time  the  justice's  judgment  was  rendered,  only  provides  for 
an  appeal  by  a  party  in  the  cause.  Section  69  of  chapter 
79,  Rev.  Stat.,  which  was  in  force  at  the  time  the  justice's 
judgment  was  rendered  and  the  bond  of  February  3,  1894, 
was  given,  provides  that  no  appeal  from  a  justice  of  the 
peace  shall  be  dismissed  for  any  informality  in  the  appeal 
bond,  and  that  the  court  shall  allow  the  party  appealing  to 
amend  the  same  within  a  reasonable  time.  This  section  is 
not  contained  in  the  general  revision  of  the  statute  regard- 
ing justices  and  constables  in  force  July  1,  1895,  but  we 
deem  it  unnecessary  to  and  do  not  decide,  in  this  case, 
whether  the  general  revision  operated  as  a  repeal  of  said 
section  69.  For  the  purposes  of  this  case  it  may  be  con- 
sidered that  section  69  is  still  in  force. 

The  appeal  which  was  attempted  to  be  taken  in  this  case 
by  Lingle  and  Church  was  a  nullity.  They  were  not  parties 
in  the  cause  and  the  appeal  bond  signed  by  them  does  not 
purport  to  be  in  the  name  of  or  on  behalf  of  the  plaintiff, 
Seator,  and  is  in  no  sense  a  compliance  with  the  statute. 
Ham  V.  The  People,  15  111.  302,  and  the  French  and  Ted- 
rick  cases,  dupra. 

In  the  Ham  case,  »upra^  Ham  was  fined  by  a  justice  for 
assault  and  battery,  and  with  a  surety,  executed  an  appeal 
bond  to  the  Circuit  Court,  which  was  approved  by  the 
justice  of  the  peace.  The  statute  then  in  force  allowed  an 
appeal  in  such  cases  to  the  Circuit  Court  by  the  party  con- 
victed entering  into  his  appeal  bond  before  the  clerk  of  that 
court.  The  Circuit  Court  sustained  a  motion  to,  and  did 
dismiss  the  appeal,  and  refused  Ham's  motion  to  file  an 
amended  appeal  bond,  to  be  approved  by  the  clerk.  This 
judgment  was  affirmed  and  the  court  say :  "  The  attempt 
to  take  an  appeal  before  the  justice  was  a  mere  nullity. 
That  officer  had  no  jurisdiction  of  the  matters."    And  the 
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court  further  say,  in  speaking  of  the  provision  of  the 
statute,  that  no  appeal  should  be  dismissed  for  any  infor- 
mality in  the  appeal  bond.  ''  Here  no  appeal  was  taken  and 
there  was  no  bond  to  be  amended.  ♦  ♦  ♦  To  permit 
the  amendment  to  be  made  would  be  equivalent  to  allow- 
ing an  appeal  to  be  taken  after  the  expiration  of  the  time 
limited  by  law." 

In  the  French  case,  supra^  where  the  power  of  the  Supe- 
rior Court  of  Cook  County  to  take  confession  of  judgment 
in  a  forcible  detainer  case  under  warrant  of  attorney  in  a 
lease,  and  the  statute  of  forcible  entry  and  detainer  was 
considered,  the  court  say : 

*'This  action  is  a  special  statutory  proceeding,  sum- 
mary in  its  nature  and  in  derogation  of  the  common  law, 
and  it  is  a  rule  of  universal  application  in  such  actions, 
that  the  statute  conferring  jurisdiction  must  be  strictly  pur- 
sued in,  the  method  of  procedure  prescribed  by  it,  or  the 
jurisdiction  will  fail  to  attach  and  the  proceeding  be  coram 
non  judice  and  void.  *  *  *  The  act  provides  a  new 
remedy,  and  the  course  of  proceeding  to  obtain  it,  and  no 
remedy  or  mode  of  procedure  can  be  pursued  except  that 
directed  by  the  act.  '  If  the  act  has  prescribed  the  remedv 
for  the  party  aggrieved,  and  the  mode  of  prosecution,  all 
other  remedies  and  modes  are  excluded.' " 

In  the  Tedrick  case,  supra^  where  certain  usees  in  a  suit 
on  a  replevin  bond  attempted  to  appeal,  the  appeal  was  dis- 
missed because  it  was  not  perfected  by  the  nominal  plaintiff, 
Tedrick,  the  court  holding  that  the  right  of  appeal  was 
strictly  statutory  and  could  only  be  taken  when  allowed  by 
and  in  conformity  to  the  order  of  the  court.  The  court 
say: 

"  Tedrick  took  no  appeal  and  made  no  attempt  to  do  so 
by  filing  a  bond,  informal  or  otherwise,  or  by  tiling  any 
paper  that  purported  to  be  a  bond.  He  therefore  is  not 
within  the  statute,  for  that  makes  provision  for  the  case  of 
the  party  taking  such  appeal,  and  lor  the  case  of  such  party 
only." 

And  the  court,  in  speaking  of  the  offer  to  file  an  amended 
bond,  which  was  disallowed  by  the  Appellate  Court,  sa\\ 
"  You  can  no  more  amend  a  thing  that  has  no  existence — 
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not  even  potential — than  you  can  amend  a  void  thing,"  and 
held  that  an  amended  bond  could  not  be  filed. 

So  here,  Seator  took  no  appeal,  and  there  was  no  appeal 
bond  given  by  him,  informal  or  otherwise,  which  could  be 
amended,  and  therefore  the  order  of  court  allowing  a  new 
or  amended  bond  to  be  filed  on  December  5,  1898,  was 
erroneous,  and  did  not  serve  to  give  the  court  jurisdiction. 

The  numerous  cases  cited  by  counsel  for  appellee  are  all 
cases  of  informal  or  insufiicient  bonds  and  have  no  appli- 
cation. 

The  claim  of  appellee  that  because  the  appellants  did  not 
except  to  the  entry  of  final  judgment  by  the  court,  they 
are  in  no  position  to  question  the  judgment  in  this  case,  is 
not  tenable.  The  cases  cited  are  not  applicable,  as  they  are 
cases  of  trial  before  the  court  without  a  jury.  The  court 
being  without  any  jurisdiction  in  the  case,  it  had  no  power 
to  render  any  judgment,  and  any  exception  to  its  judgment 
was  unnecessary.  The  office  of  a  bill  of  exceptions  is  to 
introduce  matter  into  the  record  which  does  not  already 
appear  there.    Kandolph  v.  Emerich,  13  111.  346. 

It  already  appearing  in  the  record  that  the  court  had  no 
jurisdiction,  it  was  unnecessary  to  preserve  an  exception  to 
the  entry  of  judgment. 

The  judgment  of  the  Superior  Court  is  reversed. 


4^ 
-IIH  Axel  Ahlstrand  v.  Arthur  E.  Bishop. 

~~424! 

-iSS  1.  Neguoence— iTeeping  Animals  Known  to  be  Vicious.— The  very 
keeping  of  an  animal  known  to  be  vicious,  likely  to  attack  and  injure 
men,  is,  of  itself,  such  negligence  as  wiU  .render  the  keeper  liable  for 
injuries  done  by  it. 

2.  DoQS— Accustomed  to  Attack  3fanfcimi.— Whoever,  with  knowl- 
edge of  its  dangerous  propensities,  keeps  a  dog  accustomed  to  attack  or 
bite  mankind,  is  prima  facie  liable  to  an  action  for  damages  at  the  suit  of 
any  |)er8on  attacked  or  injured,  without  proof  of  negligence  or  default 
in  the  securing  or  taking  care  of  it.  The  gist  of  the  action  is  the  keep- 
ing the  dog  after  knowledge  of  its  mischievous  disposition. 


Digitized  by 


Google 


First  District — October  Teem,  1899.      425 

Ahlstrand  v.  Bishop. 

8.  AviUkis^-Dogs  Acctiatomed  to  Attack  Persons  ^  Liability  of 
Ownfir  After  Notice, — When  the  owner  is  notified  that  his  dog  has  been 
accustomed  to  attack  persons,  if  he  still  keeps  him,  he  becomes,  from 
the  time  of  such  notice,  responsible  for  all  injuries  the  dog  may  there- 
after commit,  and  the'  fact  that  he  endeavors  to  so  keep  him  as  to  pre- 
vent the  mischief  will  not  protect  him;  but  by  keeping  the  dog  he  takes 
upon  himself  all  risks. 

4.  Qamr— Duty  of  the  Owner f  W7i€n3ft«cAievou«.— -The  property  in  the 
animal  raises  the  duty,  on  the  part  of  the  owner,  to  guard  against  its 
mischievous  propensities,  and  failing  in  this,  the  law  holds  him  answer- 
able for  its  injurious  acts,  without  regard  to  the  degree  of  care  bestowed 
in  controlling  it.  It  is  not  a  question  of  want  of  due  care  on  the  part  of 
the  owner. 

5.  Injuries — By  Vicious  Animals^Oist  of  the  ^c^ion.— The  gist  of 
the  action  for  an  injury  by  a  vicious  animal  is  not  the  manner  of  keep- 
ing the  vicious  animal,  but  the  keeping  of  it  at  all  with  knowledge  of 
its  vicious  propensities.  In  such  case  it  is  not  necessary  to  prove  a  want 
of  care  in  methods  of  stabling  or  fastening  it 

Action  for  Damages,  by  being  bitten  by  a  dog.  Appeal  from  the 
Circuit  Court  of  Cook  County;  the  Hon.  Elbridge  Hanecy.  Judge,  pre- 
siding:. Heard  in  this  court  at  the  October  term,  1899.  Affirmed. 
Opinion  filed  April  9,  1900. 

Statement. — Appellee  brought  this  suit  to  recover  dam- 
ages received  by  being  bitten  by  a  dog  owned  by  and  in 
possession  of  appellant.  The  dog  was  vicious  and  this  fact 
was  known  to  both^  appellant  and  appellee.  The  dog  was 
kept  upon  a  chain  in  the  yard  of  appellant.  Appellee  had 
occasion  to  visit  thesQ  premises  for  the  purpose  of  delivering 
merchandise  sold  by  his  employer  to  appellant.  There  was 
evidence  to  show  that  appellee  had  been  warned  not  to 
enter  the  premises  without  calling  some  one  to  hold  the 
dog.  There  was  also  evidence  to  show  that  upon  the  occa- 
sion in  question  he  did  call  an  employe  of  appellant  for  that 
purpose,  and  that  such  employe,  after  watching  the  dog  for 
a  time,  left  him,  and  that  a  son  of  appellant  then  undertook 
to  hold  the  dog.  While  the  latter  was  either  trying  to  per- 
form or  neglecting  to  perform  this  duty,  the  dog  reached 
appellee  and  bit  him.  The  son  of  appellant  was  not  in  his 
employ. 

There  was  a  conflict  in  the  evidence  as  to  some  of  these 
facts,  but  the  evidence  was  sufficient  to  establish  them  as 
above  set  forth. 
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The  declaration  alleged  the  keeping  of  the  dog,  knowing 
him  to  be  vicious,  the  lawful  presence  of  appellee  upon  the 
premises  and  the  injury.  One  count  alleged  that  the  dog 
was  negligently  permitted  to  run  at  large. 

Upon  general  issue,  the  cause  was  submitted  to  a  jury. 

The  court  gave  the  following  instruction  to  the  jury  : 

"  If  the  jury  believe  from  the  evidence  in  this  case  that 
the  defendant,  Axel  Ahlstrand,  was  in  the  possession  of  a 
savage  and  ferocious  dog  on  the  2d  day  of  August,  A.  D. 
1897,  and  that  the  defendant  then  and  prior  thereto  had 
knowledge  that  said  dog  was  savage. and  ferocious  and 
accustomed  to  attack  and  bite  mankind,  and  if  the  jury 
further  believe  from  the  evidence  that  the  plaintiff  was  at 
the  time  aforesaid  on  the  premises  of  the  defendant  deliv- 
ering merchandise  there,  and  was  then  and  there  in  the 
exercise  of  ordinary  and  due  care  for  his  own  safety,  and  if 
the  jury  further  believe  from  the  evidence  that  such  dog 
then  and  there  savagely  and  ferociously  attacked  the  plaint- 
iff and  inflicted  upon  him  the  injury  in  manner  and  form  as 
set  out  in  plaintiff's  declaration,  or  any  count  thereof,  then 
the  jury  will  find  the  defendant  guilty." 

The  trial  resulted  in  verdict  and  judgment  for  appellee, 
from  which  judgment  this  appeal  is  prosecuted. 

Carpenter  Bros.,  attorneys  for  appellant. 

0.  C.  March  and  J.  B.  Light,  attorneys  for  appellee. 

Mr.  Presiding  Justice  Sears  deli ^red  the  opinion  of  the 
court. 

There  is  no  evidence  to  sustain  the  allegation  of  the  narr. 
that  appellant  negligently  permitted  the  dog  to  run  at  large, 
or,  as  expressed  in  the  declaration,  "  to  go  unrestrained," 
whereby,  etc.,  for  the  evidence  establishes  that  the  dog  was 
kept  upon  a  chain  in  appellant's  yard.  The  case  went  to 
the  jury  upon  those  counts  which  alleged  only  that  appel- 
lant kept  a  dog  known  to  be  vicious;  that  apj>ellee  was  law- 
fully upon  the  premises,  without  negligence  upon  his  part, 
and  was  attacked  and  injured  by  the  dog. 

If  it  were  necessary  to  allege  and  establish  by  evidence 
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some  negligence  in  the  manner  of  securing  the  dog,  in  order 
to  hold  appellant  liable,  the  case  here  would  be  deficient. 
But  the  law  is  that  the  very  keeping  of  an  animal  known 
to  be  vicious  and  likely  to  attack  and  injure  men,  is  of  itself 
such  negligence  as  will  render  the  one  keeping  such  animal 
liable  for  injury  done  by  it.  Hammond  v.  Melton,  42  111. 
App.  186;  1  Billiard  on  Torts  (4th  Ed.),  p.  693;  1  Addison 
on  Torts  (Wood's  Ed.),  p.  283;  Cooley  on  Torts  (2nd  Ed.), 
p.  404. 
Judge  Cooley  says : 

"  When  the  owner  is  notified  that  his  dog  has  been  accus- 
tomed *  *  ♦  to  attack  persons,  if  he  still  keeps  him, 
he  becomes,  from  the  time  of  such  notice,  responsible  for 
all  injuries  of  the  sort  he  may  thereafter  commit,  and  the 
fact  that  he  endeavors  to  so  keep  the  dog  as  to  prevent  the 
mischief  will  not  protect  him,  but  by  keeping  nim  he  will 
take  upon  himself  all  risks." 

Addison  puts  the  rule  as  follows : 

"  Whoever  keeps  an  animal  accustomed  to  attack  or  bite 
mankind,  with  knowledge  of  its  dangerous  propensities,  is 
prima  facte  liable  to  an  action  for  damages  at  the  suit  of 
any  person  attacked  or  injured  by  the  animal,  without  proof 
of  any  negligence  or  default  in  the  securing  or  taking  care 
of  it."  The  gist  of  the  action  is  the  keeping  the  animal  after 
knowledge  of  its  mischievous  disposition." 

And  Hilliard  says : 

"  The  property  in  the  animal  raises  the  duty,  on  the  part 
of  the  owner,  to  guard  against  the  mischievous  propensities, 
and  failing  in  this,  it  holds  him  answerable  for  its  injurious 
acts,  without  regard  to  the  degree  of  care  bestowed  in  con- 
trolling it.  *  *  *  It  is  not  a  question  of  want  of  due 
care  on  the  part  of  the  owner." 

In  Hammond  v.  Melton,  supra^  the  court,  speaking  through 
Mr.  Justice  Cartwright,  said :   * 

"  The  gist  of  the  action  is  not  the  manner  of  keeping  the 
vicious  animal  but  the  keeping  him  at  all  with  knowledge 
of  its  vicious  propensity.  *  *  '  *  In  such  case  it  is  not 
necessary  to  prove  a  want  of  care  in  methods  of  stabling  or 
fastening."  Citing  Stumps  v.  Kelley,22  111.140;  Flansburcr 
V.  Basin,  3  111.  App.  531;  Wood  on  Nuisances,  Sec.  759;  and 
the  authorities  auove  quoted. 
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The  vicious  disposition  of  the  dog,  the  scienter^  and  the 
injury,  being  established  without  contradiction,  it  only 
remained  to  submit  to  the  jury  the  question  of  any  lack  of 
due  care  upon  the  part  of  appellee.  The  evidence,  though 
conflicting,  was  sufficient  to  warrant  the  jury  in  finding 
that  he  was  not  guilty  of  any  contributory  negligence. 
Appellee  might  well  have  relied  upon  the  presence  of  the 
employe,  and  afterward  of  the  son,  of  appellant,  to  protect 
him  from  injury  while  performing  his  duty.  He  had  only 
been  warned  against  entering  the  premises  when  no  one 
was  present  to  attend  to  the  dog. 

There  is  no  error  in  procedure  warranting  a  reversal. 

Upon  all  the  evidence  we  can  not  say  that  the  amount  of 
the  judgment  is  excessive. 

The  judgment  is  affirmed. 


John  D.  McRae  and  William  M.  McRae  t.  George 
Houdesliell. 

1.  Practice— TFTien  a  Cause  is  at  Issue^Short  Cause  Calendar.—A 
cause  is  at  issue  as  to  the  defendant  for  the  purpose  of  placing  it  on  the 
short  cause  calendar  at  the  expiration  of  the  time  in  which  he  is  to 
appear. 

2.  Same— When  a  Cause  is  to  he  Stricken  from  the  Short  Cause  Cat- 
endar. — Where  a  cause  is  noticed  for  trial  on  the  short  cause  calendar 
before  it  is  at  issue,  and  where  it  has  been  so  placed  without  authority, 
it  should  be  stricken  from  such  calendar. 

8.  SAMft— In  Appeals  from  Justices  of  the  Peace.— The  statute 
requires  the  Circuit  Court  in  appeals  from  justices  of  the  peace  to  hear 
and  determine  the  same  in  a  suuimary  way,  according  to  the  justice  of 
the  case,  without  pleading  in  writing. 

4.  Saw&— Denying  Partnership  Liability,  —  AU  that  is  necessary 
under  the  justice's  act,  where  a  party  seeks  to  deny  his  joint  liability  or 
the  execution  of  an  instrument  sued  on,  is  to  file  an  affidavit  denying 
such  liability  or  the  execution  of  .the  instrument  sued  on.  (^.  S.,  Chap. 
79,  Sec.  64.) 

5.  Same— ^Jfec^  of  Denying  a  Joint  Liability. --The  effect  of  an  affi- 
davit or  verified  plea  denying  the  joint  liability  of  a  defendant  on  a 
promissory  note  places  the  burden  of  proving  such  joint  liability  upon 
the  plaintiff. 
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6.  Evidence—  Under  Pleas  Denying  Joint  Liability,  — ^In  a  suit  against 
'*  D.  J.  McRae  and  Wm.  McRae,  doing  business  as  J.  D.  McRae  &  Bro.," 
upon  a  promissory  note  signed  **  J.  D.  McRae  &  Bro./'  the  introduction 
of  the  note  in  evidence  under  a  plea  by  Wm.  D.  McRae,  properly  verified, 
denying  his  joint  liability,  does  not  in  any  way  tend  to  prove  his  liabiUty 
thereon. 

7.  Appeals  PROM  Justices— W^^^  May  he  Taken  Advantage  o/.— 
Where  a  justice  of  the  peace  has  jurisdiction  of  the  subject-matter  of 
the  litigation,  no  matter  how  defective  the  service  of  summons  is,  it  can 
not  be  taken  advantage  of  on  an  appeal. 

8.  SAya^— Effect  of  Service  upon  the  Appellee  in  Appeals  from  Jus- 
tices.— When  a  plaintiff  takes  an  appeal  from  a  justice  of  the  peace  and 
service  of  summons  upon  the  defendant  is  duly  had,  he  is  by  such  ser- 
vice brought  into  the  court  to  which  the  appeal  is  taken  as  completely 
as  if  he  had  been  duly  served  witn  summons  in  the  court  below. 

9.  Same— W/ien  the  Plaintiff  Enters  His  Appearance  and  Has  a 
Writ  Issued  and  Served  upon  the  Appellee, — There  is  no  reason  known 
to  the  court  why  the  service  of  a  writ  is  not  equally  effective  when  it  is 
issued  at  the  instance  of  a  plaintiff  in  an  appeal  taken  by  one  of  two 
defendants,  the  other  of  whom  was  not  found  when  the  case  was  heard 
by  the  justice. 

Assumpsit,  on  a  promissory  note.  Appeal  from  the  Circuit  Court 
of  Cook  County;  the  Hon.  Charles  G.  Neely,  Judge,  presiding. 
Heard  in  the  Branch  Appellate  Court  at  the  March  term,  1899.  Re- 
versed and  remanded.    Opinion  filed  April  17,  1900. 

Cratty,  Jarvis  &  Cleveland,  attorneys  for  appellants, 
Wm.  H.  Kline,  attorney  for  appellee. 

Mr.  Justice  Freeman  delivered  the  opinion  of  the  court. 

Appellants  were  sued  before  a  justice  of  the  peace  upon 
a  promissory  note  signed  **  J.  D.  McKae  &  Bro.,  by  J.  D. 
McRa«."  Summons  was  issued  by  the  justice  against "  J.  D. 
McRae  and  Wm.  M.  McRae,  doing  business  as  J.  D.  McRae 
and  Bro.,"  which  was  served  only  upon  John  D.  McRae^ 
and  returned  "  not  found "  as  to  the  other  defendant. 
Judgment  was  rendered  against  the  party  served,  who 
appealed,  filing  his  appeal  bond  in  the  Circuit  Court.  A 
supersedeas  was  duly  issued,  and  appellee  entered  his 
appearance. 

Subsequently  an   appeal    summons  returnable    to    the 
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November  term  of  the  Circuit  Court  was  issued  to  "  Wm. 
M.  McRae,  impleaded  with  John  D.  McKae,  copartners  as  J. 
D.  McRae  &  Co.,"  and  duly  served  upon  said  William  M. 
McRae  more  than  ten  days  before  the  first  day  of  the  said 
November  term.  The  fifteenth  of  November,  six  days 
before  the  first  day  of  that  term,  an  affidavit  was  filed  by 
appellee's  counsel  pursuant  to  the  statute,  for  the  purpose 
of  placing  the  case  upon  the  "short  cause  calendar"  for 
trial;  and  the  seventeenth  of  the  same  month  notice  thereof 
was  duly  served  upon  appellant's  counsel.  Thereupon  the 
latter  moved,  November  25th,  to  strike  the  case  from  said 
''short  cause"  calendar,  but  the  court  refused  so  to  do. 

The  motion  should  have  been  granted.  William  M. 
McRae  was  not  summoned,  and  was  not  required  to  appear 
until  the  November  term  of  the  Circuit  Court,  which  began 
the  twenty-first  of  that  month.  The  rule  of  that  court  pro- 
vides that  "  no  cause  shall  be  noticed  for  trial  on  such 
(short  cause)  calendar  until  the  same  is  at  issue."  The 
cause  was  not  at  issue  as  to  him,  before  the  expiration  of 
the  time  within  which  he  was  required  to  appear.  Having 
been  "  noticed  for  trial  on  such  calendar  "  before  it  was  at 
issue,  the  clerk  of  the  Circuit  Court  had  no  authority  under 
the  rule  to  place  the  cause  on  said  calendar,  and  it  should 
have  been  stricken  off. 

November  26th  leave  was  granted  to  John  D.  McRae  to 
file  inatanter  a  plea  denying  his  joint  liability  in  accordance 
with  section  34  of  the  practice  act.  The  statute  requires 
the  Circuit  Court,  in  appeals  from  a  justice,  to  hear  and 
determine  the  cause  in  a  summary  way  according  to  the 
justice  of  the  case,  "  without  pleading  in  writing."  All  that 
was  necessary  under  the  justice  act  was  for  the  defendants, 
or  either  of  them,  to  "  deny  the  partnership  or  joint  liabil- 
ity or  execution  of  the  instrument  sued  upon  by  affidavit." 
R.  S.,  Chap.  79,  Sec.  64.  The  plea  was,  however,  verified 
by  an  affidavit  expressly  denying  joint  liability,  and  the 
burden  of  proof  was  thus  placed  upon  appellee.  The  instru- 
ment sued  upon  purported  on  its  face  to  have  been  executed 
by  "  J.  D.  McRae  &  Bro.,  by  J.  D.  McRae."    No  other  evi- 
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dence  was  introduced,  and  it  is  plain  that  the  note  did  not 
in  any  way  tend  to  prove  the  liability  thereon  of  William 
Id.  McRae.  The  verdict  and  judgment  are  not  justified  by 
the  evidence. 

A  motion  was  made  to  quash  the  service  of  summons  upon 
William  M.  McRae  on  the  ground  that  the  justice  had  no 
jurisdiction  to  try  said  cause  until  all  the  parties  sued  as 
partners  wore  actually  before  him  by  service  of  summons, 
and  that  the  Circuit  Court  had  no  greater  or  different 
power.  This  contention  is  sought  to  be  supported  by  refer- 
ence to  Sandusky  v.  Sidvvell,  173  111.  493,  in  which  it  was 
held  that  where  service  was  had  upon  one  only  of  two 
copartners  who  was  found  while  passing  through  on  a  train 
in  a  county  where  neither  of  the  parties  resided,  the  action 
could  not  be  maintained  unless  both  partners  were  joined; 
and  as  the  partner  not  served  in  the  county  where  the  suit 
was  brought,  could  not  be  brought  under  the  jurisdiction 
of  the  court  there  by  sending  process  to  the  county  where 
he  resided,  they  could  not  be  so  joined  in  the  action  brought 
in  such  foreign  county. 

Here,  however,  the  justice  had  jurisdiction  of  the  subject- 
matter.  No  matter  how  defective  a  service  of  summons,  or 
"  even  in  cases  where  there  was  no  service  in  the  justice's 
court,"  it  can  not  be  taken  advantage  of  on  appeal,  where 
the  justice  has  jurisdiction  of  the  subject-matter.  Swingley 
V.  Haynes,  22  111.  214  (216).  The  form  of  the  account  or 
the  form  of  the  summons,  "  can  not  affect  the  plaintiflTs 
right  to  a  judgment  if  his  evidence  shows  a  right  of  recov- 
ery in  any  form  of  action,  of  which  the  justice  of  the  peace 
has  jurisdiction."  The  statute  provides  that  no  exception 
shall  be  taken  upon  appeal,  to  the  form  or  service  of  the 
summons  issued  by  the  justice  "nor  to  any  proceedings 
before  him."  When  a  plaintiff  takes  an  appeal  and  service 
of  summons  upon  the  defendant  is  duly  had,  **  he,  by  such 
service,  is  brought  into  the  Circuit  Court  as  completely  as 
if  he  had  been  duly  served  in  the  court  below."  Swingley 
V.  Haynes.  We  know  of  no  reason  why  service  of  sum- 
mons is  not  equally  effectual  when  the  writ  is  issued  at  the 
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instance  of  a  plaintiff  who  enters  bis  appearance  in  an  appeal 
taken  by  one  of  two  defendants,  tbe  otber  of  wbom  was 
"  not  found  "  when  the  case  was  beard  bv  tbe  justice.  Tbe 
statute  provides  that  tbe  plaintiff  before  the  justice  shall  be 
plaintiff  on  trial  of  the  appeal,  '^  and  tbe  rights  of  the  par- 
ties shall  be  the  same  as  in  original  actions."  £ev.  Stat., 
Chap.  79,  Sec.  184.  In  original  actions  tbe  right  to  a  sum- 
mons and  the  autbority  of  tbe  Circuit  Court  to  issue  it 
against  any  party  made  defendant,  has  never,  so  far  as  we 
know,  been  denied.  The  motion  to  quash  the  summons 
was  properly  overruled. 

For  the  errors  indicated  the  judgment  of  the  Circuit 
Court  must  be  reversed  and  the  cause  remanded. 


Shadbolt  &  Boyd  v.  Fred  FindeiseiL 

1.  Practice— ppeningF  and  Close  of  the  Evidence  and  ArgumenU, — 
The  general  rule  is  that  the  party  holding  the  affirmative  of  tbe  issue 
has  the  right  not  only  to  open  and  close  the  evidence,  but  also  tbe  argu- 
ments to  the  jury  and  the  right  is  regarded  as  a  substantial  one  and 
should  always  be  treated  as  such. 

2.  BhXR—All  Existing  Defenses  Must  be  Made,^A\\  defenses  existing 
before  the  judgment  must  be  treated  as  having  been  adjudicated  by  the 
judgment  and  merged  in  it.  To  permit  a  prior  existing  defense  to  be 
shown  against  a  suit  upon  a  judgment  is  to  impeach  the  judgment,  and 
is  not  permissible. 

Debt,  on  a  foreign  judgment  Error  to  the  Circuit  Court  of  Cook 
County;  the  Hon.  Abner  Smith,  Judge,  presiding.  Heard  in  the  Branch 
Appellate  Court  at  the  March  term,  1899.  Reversed  and  remanded. 
Opinion  filed  April  17,  1900. 

Gilbert  &  Gilbert,  attorneys  for  plaintiffs  in  error. 

E.  L.  Barber,  attorney  for  defendant  in  error. 

Mr.  Justice  Shepard  delivered  the  opinion  of  the  court. 
This  was  a  suit  brought  by  plaintiffs  in  err9r  on  an  Iowa 
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judgment  in  their  favor  against  the  defendant  in  error. 
The  recovery  below  was  for  only  a  nominal  sum  and  costs. 

Much  complaint  is  made  because  the  Circuit  Court  denied 
the  plaintiffs  the  right  to  open  and  close  the  arguments  to 
the  jury.  The  general  rule  is  that  the  party  holding  the 
affirmative  of  the  issue,  has  the  right  not  only  to  open  and 
close  the  evidence  but  the  arguments  to  the  jury  also,  and  the 
right  is  regarded  as  a  substantial  one  and  should  always  be 
treated  as  such.  Elliott's  General  Practice,  Sec.  533,  et  seq,; 
Harvey  v.  Ellithorpe,  26  111.  416;  Colwell  v.  Brower,  75  III. 
516;  Carpenter  v.  First  Nat.  Bank,  119  III.  352;  same  case, 
19  III.  App.  549;  Razor  v.  Razor,  149  III.  621;  Hettinger  v. 
Breiler,  54  111.  App,  320;  Am.  &  Eng.  End.  PL  &  Pr.,  title 
"  Open  and  Close." 

To  satisfactorily  determine  whether  the  claimed  right 
was  properly  or  improperly  denied  in  the  case  at  bar, 
would  involve  the  setting  forth  and  discussion  at  much 
length  of  a  perplexing  record  in  respect  of  such  matter. 
The  case  does  not  appear  to  have  been  tried  or  the  instruc- 
tions given  upon  any  well  defined  theory  with  reference  to 
which  side  had  the  affirmative,  or  as  (o  what  pleas  were 
in  issue. 

There  being  other  assigned  error  upon  which  the  judg- 
ment must  be  reversed,  we  will  content  ourselves  with  a 
reference  to  the  general  rule  respecting  the  right  to  open 
and  close,  without  attempting  to  decide  the  correctness,  or 
otherwise,  of  the  application  made  of  it  to  this  case. 

Among  other  pleas  there  was  one  of  payment.  All  the 
evidence  relied  upon  to  show  payment  was  directed  toward 
some  collaterals  given  by  defendant  to  secure  payment  of 
(among  other  notes)  the  note  upon  which  the  judgment  sued 
on  was  recovered. 

It  was  admitted  by  plaintiff  at  the  trial  that  enough  of 
such  collaterals  were  collected  after  the  judgment  was 
obtained,  to  reduce  the  principal  of  the  judgment  from  its 
original  amount  down  to  $134.33,  and  it  was  contended  that 
the  remaining  collaterals  were  fully  accounted  for,  and 
there  was  evidence  tending  to  sustain  the  contention. 
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For  the  purpose  of  showing  further  payment  the  defend- 
ant was  permitted  to  testify  that  the  collaterals  were  never 
returned  or  accounted  for,  and  to  relate  a  conversation 
between  himself  and  one  of  the  attorneys  for  plaintiff,  who 
held  the  collaterals  for  collection,  in  which  the  attorney 
told  him  that  substantially  all  the  collaterals  were  collected 
and  that  there  would  be  a  balance  for  him. 

This  testimony  was  admitted  over  the  objection  and 
exception  of  the  plaintiff,  without  it  being  made  to  appear 
with  any  reasonable  certainty  as  to  the  time  when  such  con- 
versation occurred.  Upon  his  direct  examination  defend- 
ant testified  that  the  conversation  occurred  in  1882,  or  1883, 
which  was  after  the  recovery  of  the  judgment  sued  on,  but 
upon  his  cross-examination  he  said  he  could  not  tell  and  did 
not  know  whether  the  conversation  took  place  after  or  before 
the  judgment,  although  he  thought  it  was  after.  Such  evi- 
dence of  payment  is  not  very  satisfactory  at  best,  but  in 
order  that  it  shall  be  entitled  to  be  considered  at  all  it  must 
clearly  appear  that  the  conversation  relied  upon  occurred 
after  the  judgment  was  obtained. 

All  defenses  of  every  kind  that  occurred  before  the  judg- 
ment, must  be  treated  as  having  been  adjudicated  by  the 
judgment  and  merged  in  it.  To  permit  a  prior  existing 
defense  to  be  shown  against  a  suit  upon  a  judgment  is  to 
impeach  the  judgment,  and  is  not  permissible. 

The  evidence  as  to  the  conversation  was  erroneously  per- 
mitted to  go  to  the  jury,  and  there  being  no  other  evidence 
sufficient  to  justify  the  verdict,  we  must  conclude  it  was 
error  of  such  a  substantial  character  as  to  require  a  reversal 
of  the  judgment. 

The  judgment  is  reversed  and  the  cause  remanded. 


^lail  John  Mackin  v.  Dwight  Haven. 

»52l| 

1.  Landlord  and  Tenant— HTien  Tenant's  Possession  Becomes  ToT' 
fiou«.— The  principle  that  before  a  tenant  can  assail  the  title  of  his 
landlord  he  must  restore  possession  to  the  landlord,  is  applicable 
to  all  who   succeed  to  the  possession    from  or  through  the  tenant. 
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and  if  before  the  tenant  or  those  under  him,  shall  so  surrender  posses- 
sion, he  disclaims  the  title  of  the  landlord  and  claims  the  premises 
adversely  for  himself  or  another,  his  possession  from  that  moment 
becomes  tortious. 

2.  Bams— When  Leases  May  he  Invalidated  in  Court  of  Law  and  in 
Equity.^When  fraud  appears  upon  the  face  of  the  lease  or  deed,  it  may 
be  invalidated  in  a  court  of  law;  but  when  the  fraud  consists  in  matter 
de  hors  the  lease,  it  is  voidable  only  in  equity. 

3.  SAKR—WJiat  is  Not  a  Restoration  of  Possession,— An  offer  made 
at  the  trial  to  surrender  the  paper  lease  in  no  manner  meets  the  require- 
ments of  law,  that  before  a  lessee  can  assail  or  question  his  lessor's  title 
under  which  he  has  entered,  he  must  restore  possession — must  place  his 
lessor  in  the  same  position  that  he  occupied  before  he  parted  with  the 
possession. 

4.  Administration  of  Estates— TF/icrc  Rent  is  Not  an  Existing 
Debt— Where  the  question  of  whether  rent  will  accrue,  depends  upon 
several  of  the  provisions  of  a  lease  and  party-wall  agreement,  and  par- 
ticularly upon  the  provisions  that  the  lease  should  immediately  deter- 
mine in  case  of  a  destruction  of  the  wall,  it  is  a  mere  contingent 
liability  and  is  not  an  existing  debt  or  claim  provable  and  allowable 
within  two  years  from  the  granting  of  letters. 

5.  Sams— Liability  of  Heir  When  Sued  upon  the  Specialty  of  his  An- 
cestor,— At  common  law  the  liability  of  an  heir  when  sued  upon  the 
specialty  of  bis  ancestor,  became  established  prima  facie  upon  proving 
the  specialty  which  by  its  terms  expressly  bound  the  heir,  and  the  death 
of  the  ancestor  leaving  real  estate  which  descended  to  the  heir. 

6.  Same— Common  Rule  Not  Changed  by  Statute,— The  purpose  of 
chapter  59,  R.  S.,  was  not  to  change  the  common  law  remedy  then  exist- 
ing for  specialty  creditors,  when  the  ancestor  had  expressly  bound  the 
heir,  but  to  give  additional  remedies,  not  only  to  them  but  to  all  cred- 
itors of  the  deceased. 

7.  Statutes— W^en  Containing  No  Negative  of  a  Former  One,— A 
remedy  created  by  statute  that  contains  no  negative,  express  or  implied, 
of  a  former  one,  is  cumulative,  and  between  the  two  an  election  may  be 
made. 

Go  Tenant,  for  rent  upon  a  lease.  Appeal  from  the  County  Court  of 
Cook  County;  the  Hon.  M.  W.  Thompson,  Judge,  presiding.  Heard  in 
the  Branch  Appellate  Court  at  the  March  term,  1899.  Affirmed.  Mr. 
Justice  HORTON  not  concurring.    Opinion  filed  April  4,  1900. 

Arthur  Humphrey,  attorney  for  appellant 

Hill,  Haven  &  Hill  and  William  Garnett,  Jr.,  attor- 
neys for  appellee. 

Mr.  Justice  Shepard  delivered  the  opinion  of  the  conrt. 
This  suit  was  without  pleadings — it  having  been  begun 

Digitized  by  V^OO^  iC 


436  Appellate  Courts  of  Illinois. 

Vol.  88.]  Mackin  v.  Haven. 

before  a  justice  of  the  peace — and  it,  therefore,  is  what  the 
evidence  may  show  it  to  be. 

From  the  evidence,  it  appears  that  the  suit  was  brought 
to  recover  rent  due  upon  a  lease  under  seal — a  specialty — 
by  the  express  provisions  of  which  the  lessee  bound  his 
heirs,  etc.,  to  keep  the  covenants  of  the  lease;  and  a  recov- 
ery against  appellant  was  sought  upon  either  one  of  two 
grounds;  first,  as  heir  of  the  lessee  to  whom  real  estate  had 
descended,  and,  second,  as  the  assignee  of  the  lease  in  pos- 
session thereunder  and  enjoying  the  rights  and  privileges 
thereby  conferred. 

Samuel  Rush  Haven  was  the  owner,  in  his  lifetime,  of  a 
certain  lot  numbered  9,  in  Chicago,  and  Thomas  Mackin 
was,  in  his  lifetime,  the  owner  of  a  leasehold  estate  for  a 
term  of  years  in  the  north  half  of  the  adjoining  lot,  num- 
bered 10.  The  appellant  is  the  son  of  Thomas  Mackin  and 
an  inheritor  from  him  of  a  large  amount  of  real  estate,  and 
the  appellees  are  representatives  of  the  estate  of  said  Haven. 

At  the  time  of  the  making  of  the  lease  in  question,  said 
Haven  owned  a  building,  the  south  wall  of  which  stood,  as 
stated  in  the  lease,  "along  or  near  the  south  line  or  bound- 
ary" of  his  said  lot  9,  and  said  Thomas  Mackin  desired 
to  use  said  wall  for  party-wall  purposes  in  connection  with 
a  building  he  purposed  to  erect  upon  his  part  of  said  adjoin- 
ing lot  10. 

Thereupon  said  S.  R.  Haven  and  said  Thomas  Mackin 
entered  into  the  sealed  instrument,  dated  August  1,  1872, 
whereby  said  Haven  demised  to  said  Mackin  the  premises 
in  question.  The  description  of  the  premises,  and  the  term, 
are  as  follows : 

"  So  much  of  lot  number  nine  (9)  in  block  number  one 
hundred  and  thirteen  (113)  in  the  School  Section  Addition 
to  Chicago  (being  about  eleven  inches  front  and  rear  and 
extending  of  that  width  the  full  depth  of  said  lot)  as  lies 
south  of  a  line  through  the  center  of  the  brick  wall  which 
now  stands  upon  said  lot  nine  (9)  and  along  or  near  the 
south  line  or  boundary  thereof,  together  with  the  right  and 
privilege  hereby  also  granted  to  said  Mackin,  his  executors, 
administrators  and  assigns,  to  use  the  said  wall  as  a  party- 
wall  in  the  erection,  mamtenance  and  support  of  any  build- 
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in^  or  buildings  to  be  erected  during  the  continuance  of 
this  lease  by  said  Mackin,  his  executors,  administrators  or 
assigns,  upon  the  premises  next  adjoining  said  lot  nine  (9) 
upon  the  south  and  described  as  the  north  half  of  lot  ten 
(10)  in  said  block,  with  the  further  right  to  build  a  contin- 
uation of  said  Haven's  south  wall  to  the  rear  of  said  lot 
nine  at  his,  Mackin's,  own  expense  and  for  his  own  use  and 
benefit,  but  which  may  be  used  by  said  Haven  as  a  party 
wall  by  crediting  said  Mackin  as  hereinafter  specified,  said 
wall  to  be  constructed  of  brick. 

To  have  and  to  hold  the  above  described  premises  with 
the  appurtenances,  unto  the  party  of  the  second  part,  from 
the  first  day  of  August,  in  the  year  of  our  Lord  one  thou- 
sand eight  hundred  and  seventy-two,  for  and  during,  and 
until  the  first  day  of  August,  A.  D.  nineteen  hundred  and 
two  (August  1,  1902),  if  the  said  wall,  one-half  of  which  is 
upon  the  premises  hereby  demised,  shall  stand  so  long. 
This  lease  to  be  immediately  determined  by  a  total  destruc- 
tion of  said  walL" 

The  yearly  rental  provided  to  be  paid  by  Mackin  was 
$150,  payable  in  advance  on  the  first  day  of  August  of  each 
and  every  year,  beginning  on  the  day  of  the  date  of  the 
lease. 

Besides  the  usual  covenants  of  a  lease,  the  instrument 
contained  numerous  provisions  customarily  found  in  a 
purely  party-wall  agreement. 

And  it  was  expressly  provided,  that  all  the  conditions 
and  covenants  therein  contained  should  be  "  binding  upon 
the  heirs,  executors,  administrators  and  assigns  of  the  par- 
ties to  these  presents  respectively." 

Mackin  took  possession  of  the  leased  property  and 
erected  his  building,  using  the  wall,  and  paid  the  stipulated 
rent,  so  long  as  he  lived,  to  Haven  and  his  representatives. 
Haven  died  in  1890.  Mackin  died  November  16,  1893, 
and  the  rent  was  paid  either  by  his  estate  or  by  the  appel- 
lant, to  August  1,  1896. 

This  suit  was  brought  to  recover  rent  for  one  year,  begin- 
ning August  1,  1896,  and  judgment  against  appellant  was 
rendered,  the  case  being  tried  before  the  judge  of  the 
County  Court  without  a  jury. 

The  judgment  is  sought  to  be  reversed  upon  numerous 
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f^rounds,  which  will  appear  as  we  proceed,  and  some  tacts 
other  than  those  already  stated  will  be  mentioned,  if  nec- 
essary. 

It  is  expressly  conceded  in  appellant's  statement  of  facts, 
preceding  his  brief : 

"  In  the  division  of  the  estate  of  Thomas  Mackin,  the 
leasehold  or  school  lease  for  the  north  half  of  said  lot  10 
was  allotted  to  and  became  the  property  of  John  Mackin, 
appellant  here.^^ 

And  it  was  proved  by  appellant's  testimony  that  he  was 
and  had  been,  in  possession  of  the  same  under  such  divis- 
ion of  the  estate,  and  collected  the  rents  therefrom,  from  a 
period  anterior  to  the  accruing  of  the  rent  sued  for. 

Aside  from  law  questions  to  be  noticed  lat^r,  the  appel- 
lant undertakes  to  justify  his  refusal  to  pay  further  rent 
because  of  his  claimed  discovery  that  the  wall  does  not  in 
fact  stand  wholly  upon  Haven's  lot  9,  but  that  the  center 
thereof  extends  over  upon  his  own  lot  10  to  the  extent  of 
six  and  three-quarters  inches  in  front  and  seven  and  three- 
quarters  inches  at  the  rear  end,  which,  if  true,  would  estab- 
lish that  all  the  land  purporting  to  be  leased  was  land  that 
belonged  to  the  lessee  and  not  to  the  lessor. 

It  ought,  perhaps,  in  fairness  to  appellee,  to  be  stated 
that  when  appellant  first  made  the  claim,  just  stated,  it  was 
replied  to  him  that  a  recent  survey  procured  by  him  to  be 
made,  tended  to  establish  the  wall  as  being  wholly  upon 
Haven's  land,  as  expressed  in  the  lease.  Appellant  offered 
to  show  the  fact,  as  claimed  by  him,  that  the  land  described 
in  the  lease  was  a  part  of  his  own  lot  and  not  a  part  of 
Haven's  lot,  and  for  that  purpose  produced  a  witness  who 
had  recently  made  a  survey  of  the  premises,  but  the  offered 
testimony  was  ruled  out,  and  such  ruling  is  urged  to  have 
been  erroneous. 

The  only  effect  such  testimony  could  possibly  have  would 
be  to  question  appellee's  title  by  showing  that  the  demised 
premises  were  not  owned  by  the  lessor,  and  thus  contra- 
vene the  general  rule  that  a  lessee  in  possession  shall  not 
be  permitted  to  deny  his  lessor's  title. 
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Appellant  does  not  deny  this  general  rule,  but  contends 
it  applies  only  where  the  lessee  enters  into  possession  under 
the  lessor,  and  has  no  application  where,  as  is  contended  to 
be  the  fact  in  this  case,  his  possession  is  under  an  entirely 
different  right: — that  of  ownership  by  his  ancestor,  the 
lessee  at  the  time  the  lease  was  made,  and  by  his  heirs  ever 
since. 

It  was  immaterial  whether  Haven's  claimed  ownership 
of  the  demised  premises  at  the  time  the  lease  was  entered 
into  was  rightful  or  not,  or  to  whom  the  land  belonged. 
KightfuUy  or  wrongfully,  Haven  built  the  wall  upon  the 
land  in  question  and  was  in  possession  thereof.  Thomas 
Mackin  knew  of  and  acquiesced  in  Haven's  cjaim  whatever 
it  was,  and  of  the  fact  of  the  existence  of  the  wall  and  its 
possession  by  Haven,  and  entered  into  the  lease  and  took 
possession  under  it,  and  such  possession  has  continued,  by 
himself  or  his  heirs  through  him  ever  since.  The  principle 
that  before  a  tenant  can  assail  the  title  of  his  landlord,  he 
must  restore  possession  to  the  landlord,  is  applicable  to  all 
who  succeed  to  the  possession  from  or  through  the  tenant, 
and  if  before  the  tenant  or  those  under  him  shall  so  sur- 
render possession,  he  disclaims  the  title  of  the  landlord  and 
claims  the  premises  adversely  for  himself  or  another,  his 
possession  from  that  moment  becomes  t9rtious.  Fleming 
V.  Mills,  182  III.  464. 

It  is  argued  that  under  the  authority  of  Carter  v.  Mar- 
shall, 72  111.  609,  the  offered  testimony  should  have  been 
admitted.  It  is  not  easy  to  say  from  the  report  of  that 
case  what  the  action  was,  but  we  will  assume  it  was  a  suit 
at  law.  There,  reiterating  the  undeniable  proposition  that 
one  who  accepts  a  lease  and  occupies  under  it  is  estopped 
to  deny  his  landlord's  title,  and  that  "  no  dispute  as  to  the 
title  will  be  tolerated,  until  the  parties  are  placed  in  their 
original  position,"  it  is  said  that  "the  exception  to  the 
general  rule  is  where  the  tenant  has  been  induced  by  fraud,  ' 
artifice  or  mistake  to  accept  the  lease." 

The  doctrine  of  the  exception  (at  law)  seems,  so  far  as 
we  are  advised,  to  stand  alone  until  the  case  of  Fleming  v. 
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Mills  (a  bill  for  partition),  aupra^  was  decided.  There  it  is 
referred  to  with  a  possibly  qualified  approval,  but  held  not 
to  apply,  because,  so  far  as  appeared,  the  lease  there  involved 
was  entered  into  without  fraud  or  mistake. 

It  appears  beyond  doubt,  in  the  case  at  bar,  that  the  lease 
in  question  was  a  method  devised  for  securing  to  the  par- 
ties the  advantages  of  a  party-wall.  The  wall  that  had 
been  built  by  Haven  was  then  standing,  and  in  the  very 
nature  of  things  there  could  have  been  no  mistake  about  its 
existence.  So  that  even  if  there  was  a  mistaKe  as  to  the 
particular  strip  of  land  upon  which  it  stood  there  could 
have  been  no  mistake  about  the  wall  itself,  which  was  the 
real  subject  of  the  contract.  Even  in  equity  a  mistake  to 
be  relieved  against  must  be  mutual,  and  here,  it  is  plain 
that  there  was  no  mutual  mistake,  even  as  to  the  lot  line; 
for  at  most  its  true  location  was  no  more  than  a  disputed 
question.  We  do  not  regard  Carter  v.  Marshall  as  control- 
ling, even  if  applicable.  The  rule  stated  in  Wood's  Land- 
lord and  Tenant,  Sec.  122,  is: 

"  When  the  fraud  appears  upon  the  face  of  a  lease  or 
deed,  it  may  be  invalidated  in  a  court  of  law;  but  where 
the  fraud  consists  in  matter  dehara  the  lease,  it  is  voidable 
only  in  equity." 

The  offer  made  by  appellant  at  the  trial  to  surrender  the 
paper  lease  was  wholly  unavailing  to  puve  the  way  for  the 
introduction  of  the  offered  but  rejected  testimony. 

Such  an  act  in  no  manner  meets  the  requirements  of  law 
that  before  a  lessee  can  assail  or  question  his  lessor's  title 
under  which  he  has  entered,  he  must  restore  possession — 
must  place  his  lessor  in  the  same  position  he  occupied  before 
he  parted  with  the  possession.  Sexton  v.  Carley,  147  111. 
269;  Hardin  v.  Forsythe,  99  111.  312;  Doty  v.  Burdick,  83 
III.  473;  Tilghman  v.  Little,  13  111.  239. 

Manifestly,  appellant's  possession  of  the  land  and  wall 
would  not  be  surrendered  by  his  bare  surrender  of  the  paper 
writing.  There  was  no  error  in  refusing  to  admit  the 
offered  testimony. 

The  point  is  made  that  the  rent  sued  for  was  a  proper 
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claim  against  the  estate  of  Thomas  Mackin,  deceased,  said 
estate  being  amply  solvent  in  personal  property,  and  no 
claim  therefor  having  been  filed  against  said  estate  within 
two  years  from  the  granting  of  letters  of  administration, 
the  claim  is  barred. 

We  regard  a  sufficient  answer  to  such  point  to  exist  in 
the  fact  that  the  claim  was  a  contingent  one,  and  did  not 
become  absolute  until  after  the  expiration  of  more  than  two 
years  from  the  granting  of  letters  of  administration  upon 
the  estate  of  Thomas  Mackin. 

All  rent  that  accrued  prior  to  August  1,  1896,  was  paid, 
both  before  and  after  Thomas  Mackin's  death.  Letters  of 
administration  were  granted  upon  his  estate  on  the  thir- 
tieth day  of  January,  1894,  and  two  years  therefrom, 
expired  January  30,  1896,  six  months  before  this  rent  ac- 
crued. 

Had  the  claim  been  an  absolute  one,  though  not  ^ue,  it 
might  have  been  properly  exhibited  and  allowed  against 
said  estate,  in  accordance  with  the  provisions  of  section  67, 
Chap.  3,  Kev.  Stat.,  entitled  "  Administration  of  Estates.'* 
But  whether  this  rent  would  ever  accrue,  depended  upon 
several  of  the  provisions  of  the  lease  and  party- wall  agree- 
ment, and  particularly  upon  the  provision  that  the  lease 
should  immediately  determine  in  case  of  a  destruction  of 
the  wall.  It  was,  therefore,  a  mere  contingent  liability 
which  might  never  ripen  into  an  absolute  one,  and  could 
not  ripen  until  the  day  had  arrived  for  the  next  payment  of 
rent  to  be  made. 

Hence  it  was  not  an  existing  debt  or  claim  provable  and 
allowable  within  two  years  from  the  granting  of  letters. 
Dunnigan  v.  Stevens,  122  111.  396;    S.  C,  19  111.  App.  310. 

By  the  express  terms  of  the  writing  in  question,  all  its 
conditions  and  covenants  were  made  binding  upon  the  heirs, 
executors,  administrators  and  assigns  of  the  respective  par- 
ties to  it. 

It  was  either  proved  or  stipulated  at  the  trial  that  Thomas 
Mackin  left  a  widow,  and  a  son  and  daughter — the  appel- 
lant being  the  son — his  heirs;  that  the  estate  was  a  consid- 


Digitized  by 


Google 


442  Appellate  Courts  of  Illinois. 

Vol.  88.]  Mackin  v.  Haven. 

erable  one,  consisting  of  over  $300,000  in  personal  property 
and  over  half  a  million  of  dollars  in  real  estate,  and  that 
appellant  received  from  said  estate  real  estate  of  over  the 
value  of  $100,000. 

At  common  law  the  liability  of  an  heir  when  sued  upon 
the  specialty  of  his  ancestor,  became  established  prima  facie 
upon  proving  the  specialty  which,  by  its  terms,  expressly 
bound  the  heir,  and  the  death  of  the  ancestor  leaving  real 
estate  which  descended  to  the  heir.  People  v.  Brooks,  123 
111.  246. 

And  this  rule  of  the  common  law  has  not  been  changed 
by  our  statutes.  It  has  been  held  that  the  provisions  of 
our  statute  of  frauds  and  perjuries  (Chap.  69,  Rev.  Stat.), 
relating  to  the  liability  of  representatives  and  heirs  of 
deceased  persons  leaving  real  estate  to  descend,  have  not 
worked  a  repeal  of  the  common  law  remedy,  but  that  the 
remedies  furnished  by  the  statute  are  cumulative  and  addi- 
tional to  those  afforded  by  the  common  law;  and  in  the 
case  referred  to  it  is  said  : 

"  The  purpose  of  the  statute  (Chap.  59)  was  not  to  change 
the  common  law  remedy  then  existing  for  specialty  credit- 
ors, when  the  ancestor  had  expressly  bound  the  heir,  but  to 
give  additional  remedies  not  only  to  them  but  to  all  credit- 
ors of  the  deceased."  Crocker  v.  Smith,  10  111.  App.  376; 
see  also.  People  v.  Brooks,  123  111.  246. 

A  remedy  created  by  statute  that  contains  no  negative, 
express  or  implied,  of  a  former  one,  is  cumulative,  and 
between  the  two  an  election  may  be  made.  C.  &  N.  W.  Ry. 
Co.  V.  City  of  Chicago,  148  HI.  141;  see  also,  Snydacker  v. 
Swan  Land  Co;,  1.54  111.  220. 

The  liability  of  the  heir  at  common  law  is  not  because  of 
inheritance  only,  but  "  because  of  the  right  recognized  by 
the  common  law  in  the  ancestor  to  charge  his  real  estate, 
as  against  the  heir  at  law,  with  the  payment  of  a  particu- 
lar debt  by  executing  a  particular  instrument,  namely  a 
specialty  purporting  to  bind  the  heir."  People  v.  Brooks, 
^upra. 

Our  conclusion  is,  that  appellant  is  liable  to  appellee  as 
heir  of  his  ancestor,  Thomas  Mackin,  who  expressly  bound 
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him  as  heir  to  the  extent  of  the  real  estate  that  descended 
to  him,  and  that  the  judgment  against  him  must  stand. 

In  addition  to  the  authorities  cited,  we  refer  to  Ryan  v. 
Jones,  16  111.  1,  and  Hoffman  v.  Wilding,  85  111.  453. 

This  conclusion  does  not  require  us  to  extend  the  discus- 
sion to  a  full  consideration  of  whether  or  not  appellant 
might  also  be  held  liable  as  assignee  in  possession  under 
the  lease,  although  it  seems  probable  that  he  might  be. 

The  action  of  the  court  upon  the  propositions  of  law  sub- 
mitted to  him  with  reference  to  the  questions  we  have 
treated  of  was  right. 

Some  minor  questions  are  argued  but  they  are  not  of 
such  importance  as  require  an  extension  of  the  opinion  fur- 
ther than  to  say  they  have  been  considered,  but  it  is  not 
thought  they  have  any  controlling  weight. 

The  case  is  one  of  considerable  collateral  importance, 
especially  with  reference  to  the  question  whether  sections 
11  to  14  of  the  statutes  of  "  frauds  and  perjuries"  have  pro- 
vided a  substitute  for  the  common  law  rule  of  liability  of 
an  heir  to  whom  real  estate  has  descended,  upon  the  spe- 
cialties of  his  ancestor  expressly  binding  him,  but  we  think 
the  authorities  above  referred  to  justify  us  in  holding  that 
they  do  not. 

The  judgment  of  the  County  Court  is  affirmed. 

Mr.  Justice  Horton  does  not  concur. 


American  Preservers'  Co.  v.  Andrew  D.  Bishop.  bs    4431 

el05    246[ 

1.  Former  Decisions— Fo//oii7ed.— The  court  cites  American  Preserv- 
ers* Co.  V.  Bishop,  83  111.  498,  as  authority  in  this  case. 

2.  Judgments— -S'ec.  S,  of  Chap,  7,  R,  S.,  Applicable  to  Appellate 
Court,— Section  8,  of  Chap.  7,  R.  S.,  providing  that  no  judgment  shall 
be  reversed  in  the  Supreme  Court  for  mere  error  in  form,  if  the  jud^;- 
ment  befor  the  true  amount  of  indebtedness  or  damages,  is  alike  appli- 
cable to  the  Appellate  Court  American  Preservers*  Co.  v.  Andrew  D. 
Bishop.  83  111.  App.  493. 

3.  Saue— Substance  Rather  than  JFbrm.— Substance  rather  than 
form  is  to  be  considered  in  determining  whether  a  judgment  is  sufficient. 
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RepleTin. — Appeal  from  the  Circuit  Court  of  Cook  County;  the  flon. 
Charles  E.  Fuller,  Judge,  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  March  term,  1899.    AiBrmed.    Opinion  filed  AprU  4, 1900. 

MoRAN,  Kraus  &  Mayer,  attorneys  for  appellant. 

Arnd  &  Arnd  and  Lynden  Evans,  attorneys  for  appellee. 

Mr  Jdstioe  Freeman  delivered  the  opinion  of  the  court. 

The  facts  in  this  case  are  fully  set  forth  in  Bishop  v. 
American  Preservers'  Company,  167  111.  264.  In  accordance 
with  that  opinion  the  Supreme  Court  remanded  the  cause 
to  the  Circuit  Court  for  further  proceedings.  From,  the 
judgment  thereafter  in  the  latter  court  dismissing  the  suit 
and  ordering  a  retomo  hdbendo^  an  appeal  was  taken  to  this 
court  and  the  judgment  affirmed  upon  the  ground  as  stated 
in  the  opinion  by  Mr.  Justice  Adams,  holding  "  the  judg- 
ment appealed  from,  although  not  strictly  formal,  good  in 
substance.''  American  Preserving  Co.  v.  Bishop,  83  111. 
App.  493. 

It  is  unnecessary  for  us  to  restate  the  contention  between 
the  parties,  which  is  fully  set  forth  in  the  case  last  cited,  to 
which  reference  may  be  had.  After  said  cause  had  been 
docketed  in  this  court,  attorneys  for  appellee  had  moved  in 
the  Circuit  Court  to  amend  the  record  of  the  judgment 
order,  which  was  doue  by  the  amending  order  of  December 
15,  1898.  The  entry  of  such  order  was,  however,  consid- 
ered, and  explicitly  approved  upon  the  appeal  last  referred 
to,  and  has  since  been  sustained  by  the  Supreme  Court. 
American  Preservers'  Co.  v.  Bishop,  184  111.  68. 

The  appeal  in  this  case  is  from  the  s^me  amending  order 
of  December  15,  1898.  It  is  prosecuted  upon  the  alleged 
ground  that  the  court  could  not  properly  enter  said  order, 
there  being  no  ipinute  of  the  judge  or  memorial  paper  upon 
which  to  base  such  amendment.  In  view  of  the  former 
holding  that  the  court  could  lawfully  enter  the  amending 
order  and  thus  correct  the  mistake  or  misprision  of  the 
clerk,  further  discussion  of  the  point  suggested  is  of  no 
practical  importance. 

The  judgment  of  the  Circuit  Court  is  affirmed. 
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The  People,  etc,,  ex  rel.,  etc.,  t.  Elbridge  Hanecy. 

1.  Appellate  Coubt  Practice— TVioZ  Court  is  Judge  of  Correctness 
of  Transcript  of  Proceedings  Before-  it,  —The  trial  court  alone  must 
determine  what  is  a  correct  transcript  of  the  proceedings  before  it  This 
court  can  not  determine  any  issue  as  to  whether  a  specified  transcript 
is,  or  is  not,  so  far  correct  that  it  is  the  duty  of  the  trial  court  to  sign 
and  seal  it,  when  he  answers  that  it  is  not  correct 

2.  Mandamus— 2ViaZ  Judge  Must  Determine  the  Accuracy  of  Bill 
Which  He  Verifies, — It  is  well  settled  that  mandamus  will  lie  to  com- 
pel a  judge  to  sign  and  seal  a  bill  of  exceptions  in  a  cause  tried  before 
him,  but  he  must  determine  the  accuracy  of  the  bill  which  he  verifies. 

Mandamus.— To  compel  a  judge  to  sign  and  seal  certificate  of  evi- 
dence. Heard  in  this  court  at  the  October  term,  1899.  Writ  denied. 
Opinion  filed  March  26,  1900. 

John  Mayo  Palmer  and  J.  C.  Essiok,  attorneys  for  peti- 
tioner. 

Deneen  &  Hamill,  attorneys  for  responderlt 

Mb.  Presiding  Justice  Sears  delivered  the  opinion  of  the 
court. 

This  is  an  original  proceeding  in  this  court  by  mandamus 
to  compel  the  respondent,  one  of  the  judges  of  the  Circuit 
Court  of  Cook  County,  to  sign  and  seal  a  certificate  of  evi- 
dence in  a  suit  lately  pending  before  him  in  that  court. 
The  cause  is  now  pending  upon  writ  of  error  in  this  court, 
and  this  writ  is  sought  in  furtherance  of  the  appellate  juris- 
diction of  this  court.  An  alternative  writ  having  been 
issued  upon  the  filing  of  the  petition,  and  the  answer  of 
respondent  having  been  filed  and  a  replication  thereto  by 
petitioner  and  rejoinder  by  the  respondent,  the  cause  is  now 
presented  for  a  determination  upon  petition,  answer,  repli- 
cation and  rejoinder,  there  being  no  essential  disagree- 
ment of  counsel  as  to  the  facts  and  no  triable  issue  of 
fact  being  presented,  though  the  pleadings  have  proceeded 
as  though  to  reach  an  issue  of  fact.    The  facts,  so  far  as 
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they  are  material  and  as  substantially  agreed  to  by  counsel 
upon  oral  arguments,  are  as  follows :  The  cause  in  which 
this  question  arose  is  a  suit  in  chancery  for  the  purpose, 
inter  alia,  of  enforcing  certain  mechanics'  liens.  Two 
decrees  were  entered  in  the  cause,  one  upon  March  30, 1896, 
and  the  other  upon  July  14,  1897. 

No  appeal  was  taken  from  the  first  of  these  decrees,  viz., 
that  of  March  30,  1896,  and  the  writ  of  error  in  further- 
ance of  which  this  writ  is  sought,  runs  to  the  decree  of  July 
14,  1897. 

On  July  17, 1897,  of  the  same  term  at  which  the  July 
14th  decree  was  entered,  the  following  order  was  entered  of 
record: 

'*  This  day  come  the  solicitors  for  the  defendant,  Eugene 
Hogue,  and  made  a  motion  to  have  a  time  fixed  to  file  a 
certificate  of  evidence  in  this  cause,  which  motion  was 
entered  and  continued." 

No  further  procedure  appears  of  record  to  have  been  had 
in  the  cause  until  March  12, 1898,  when  the  following  order 
was  entered : , 

"This  cause  coming  on  to  be  heard,  on  the  motion  of  the 
defendant  for  time  in  which  to  prepare  a  certificate  of  evi- 
dence herein,  it  is  ordered  that  said  motion  be  and  it  is 
hereby  overruled." 

It  appears,  however,  aliunde  the  record,  that  what  pur- 
ported to  be  a  transcript  of  the  evidence  was  presented  to 
respondent  by  counsel  for  petitioner  upon  October  13, 1897, 
and  the  answer  avers  that  this  transcript,  upon  objection 
by  counsel  for  other  parties  to  the  litigation,  was  conceded 
by  counsel  for  petitioner  to  be  incomplete,  and  that  it  was 
not  a  complete  transcript.  It  also  appears  that  there  was 
indorsed  at  this  time  upon  this  incomplete  transcript,  by 
direction  of  the  court,  the  following  memorandum :  "  Pre- 
sented and  taken  by  Palmer,  October  13, 1897.  John  A. 
Cook,  clerk."  Mr.  Palmer  was  of  counsel  for  petitioner,  the 
defendant  there,  who  was  seeking  to  perfect  an  appeal. 

It  does  not  appear  that  any  other  transcript  of  the  evi- 
dence was  ever  presented  to  respondent  for  signature  and 
sealing  as  a  certificate  of  the  evidence,  or  that  this  tran- 
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script  was  ever  presented  after  the  occasion  mentioned,  viz., 
October  13, 1897.  It  appears  that  after  the  entering  of  the 
order  of  March  12, 1898,  overruling  the  motion  "  to  fix  a 
time  in  which  to  prepare  a  certificate  of  evidence,"  the 
respondent  refused  to  sign  and  seal  any  certificate  of  evi* 
dence  whatever,  although  none  appears  to  have  been  pre- 
sented. 

It  is  contended  by  counsel  for  the  respondent  that  the 
first  decree,  viz.,  that  of  March  30, 1896,  was  a  final  decree 
in  the  cause,  and  that  the  decree  of  July  14,1897,  was  merely 
a  determination  of  amounts  found  due  upon  an  accounting, 
which  accounting  was  based  upon  the  final  decree  of  March 
30, 1896;  and  that  as  no  motion  to  that  end  was  interposed 
at  the  March,  1896,  term  of  the  court,  it  was  too  late  to 
obtain  any  certificate  of  the  evidence  when  the  motion  was 
first  made,  viz.,  on  July  17, 1898.  We  are  of  opinion  that 
this  contention  can  not  be  sustained.  If  the  decree  of 
March  ^0, 1896,  was  in  effect  the  final  decree,  that  is,  if  it 
did  finally  adjudicate  and  determine  the  rights  of  the  liti- 
gants, and  if  the  decree  of  July  14, 1897,  was  in  effect  merely 
an  adjusting  of  the  amounts  due  upon  an  accounting  had 
upon  a  final  decree,  then  the  position  of  counsel  would  be 
tenable.  But  the  decree  of  March  30,  1896,  while  it  con- 
tained findings  of  fact  quite  suiBcient  to  constitute  the  basis 
of  a  final  decree,  did  not  in  its  ordering  part  purport  to 
determine  the  relative  rights  of  the  litigants.  On  the  con- 
trary, it,  in  effect,  merely  ordered  a  reference  to  a  master 
in  chancery  to  take  an  accounting.  It  was,  in  substance, 
just  what  it  is  described  as  being  by  its  own  terms,  viz., 
an  interlocutory  order. 

The  decree  of  July  14, 1897,  must  be  held  to  be  the  final 
decree,  and  hence  the  motion  of  petitioner  upon  July  17, 
1897,  was  in  apt  time.  But  the  difficulty  of  the  petitioner's 
case  is  that  the  motion  was  finally  disposed  of  by  the  order 
overruling  it  at  the  March,  1898,  term.  Whether  the  order 
thus  terminating  the  right  of  petitioner  to  a  certificate  of 
the  evidence  was  proper,  or  in  abuse  of  the  discretion  of  the 
court,  can  not  matter,  for  in  any  event  it  operated  to  end  all 
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power  of  the  respondent,  after  the  expiration  of  that  term, 
to  sign  and  seal  a  certificate  of  evidence  in  the  cause. 

If,  prior  to  the  expiration  of  that  term  of  the  court  a 
correct  transcript  of  the  evidence  had  been  presented  to 
respondent,  a  refusal  to  sign  and  seal  the  same  would  per- 
haps have  entitled  petitioner  to  the  remedy  here  sought. 
But  while  it  is  averred  in  the  petition  that  "  a  certificate  of 
evidence"  was  tendered  to  the  respondent,  by  which  was 
doubtless  meant  a  transcript  of  the  evidence,  yet  it  is  set  up 
by  the  answer  of  respondent  that  no  other  transcript  was 
ever  presented  to  him  save  the  incomplete  transcript  ten- 
dered upon  October  13, 1897.  Nor  can  the  averments  of 
petition  or  replication  be  taken  as  raising  a  triable  issue  as 
to  the  completeness  of  this  transcript.  The  trial  court 
alone  must  determine  what  is  a  correct  transcript  of  the 
proceedings  before  it;  we  can  not  determine  any  issue  as  to 
whether  a  specified  transcript  is,  or  is  not,  so  far  -correct 
that  it  is  the  duty  of  respondent  to  sign  and  seal  it,  when 
he  answers  that  it  is  not  correct. 

If  it  w^as  alleged  that  a  transcript  of  the  evidence  h&d 
been  presented  to  respondent  which  the  latter  had  approved 
as  a  true  and  correct  transcript,  and  had  then  refused  to 
sign  and  seal  it,  a  very  different  question  would  be  pre- 
sented. 

There  is,  then,  nothing  which  this  court  can  compel  the 
respondent  to  sign  and  seal  and  thereby  make  it  a  certifi- 
cate of  evidence,  for  there  does  not  appear  to  have  been 
anything  submitted  to  him  at  any  time  which  it  was  his 
duty  to  then  sign  and  seal  for  that  purpose. 

In  People  ex  rel.  v.  Chytraus,  183  III.  190,  the  court  said, 
quoting  from  People  ex  rel.  v.  Anthony,  129  111.  218 : 

"  It  is  well  settled  that  mandamus  will  lie  to  compel  a 
judge  to  sign  and  seal  a  bill  of  exceptions  in  a  cause  tried 
before  him,  but  he  must  at  least  determine  the  accuracy  of 
the  bill  which  he  verifies." 

The  real  complaint  of  the  petition,  when  analyzed,  is 
found  to  relate  to  the  entering  of  the  order  dismissing 
the  motion  for  time  in  which  to  present  a  transcript  of  the 
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evidence,  and  not  to  any  refusal  to  sign  and  seal  any  spe- 
cific transcript  which  respondent  was  obligated  by  his  offi- 
cial duty  to  sign  and  seal — that  is  to  say  any  transcript 
which  respondent  could  approve  as  a  true  and  complete 
transcript  of  the  proceeding  before  him. 
This  writ  must  be  denied. 


D.  LoTejoy  &  Son  y.  James  M.  Arnold^  Receiver,  etc.^  et  ah 

1,  Final  Dbcrbes— DiMoZufton  of  an  Insolvent  Corporation,— -A 
decree  granting  relief  in  a  suit  to  dissolve  an  insolvent  corporation, 
under  the  provisions  of  liection  twenty-five  of  the  act  concerning  cor- 
porations, dissolving  the  corporation  and  retaining  control  of  the  assets, 
through  a  receiver,  for  their  proper  distribution,  is  a  final  decree. 

2.  Appeals— i)o  Not  Lie  from  Incidental  Order.?.— Parties  can  not, 
by  an  appeal  from  an  incidental  order  which  merely  seeks  to  protect 
the  assets  of  an  insolvent  corporation  in  the  hands  of  a  receiver,  by 
restraining  such  parties  from  attempting  to  reach  them  through  a  pro- 
ceeding in  another  court,  attack  the  sufficiency  of  the  proceeding  whicli 
led  up  to  the  final  decree  dissolving  the  corporation,  where  no  appeal 
has  been  taken  from  such  decree. 

Bill,  to  dissolve  an  insolvent  corporation.  Appeal  from  the  Superior 
Court  of  Cook  County;  the  Hon.  Farlin  Q.  Ball,  Judge,  presiding. 
Heard  in  this  court  at  the  October  term,  1899.  Affirmed.  Opinion  filed 
AprU  27,  1900.    Rehearing  denied  May  4,  1900. 

Statement. — This  appeal  is  brought  as  an  appeal  from 
an  interlocutory  order,  under  the  act  providing  for  appeals 
from  interlocutory  orders  of  injunction  or  for  appointment 
of  receivers. 

A  suit  was  brought  by  bill  in  chancery  upon  February  16, 
1899,  by  R.  B.  Jones  against  the  Preble  Machine  Works 
Company,  a  corporation,  and  certain  stockholders  and 
directors  of  such  corporation,  to  obtain  an  accounting  of  the 
affairs  of  the  corporation,  the  appointment  of  a  receiver  to 
manage  its  business,  and  a  winding  up  of  the  business  of 
the  corporation  "  if  found  necessary,"  and  for  general  relief. 
Upon  the  same  day  a  receiver  was  appointed.     On  April 
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19,  1S99,  appellants  filed  an  intervening  petition  as  credit- 
ors of  the  corporation,  seeking  to  reach  certain  specific 
property  and  certain  moneys  in  the  possession  of  the  corpo- 
ration. On  the  same  day  an  order  was  entered,  making 
appellants  parties  defendant  to  the  original  bill,  and  giving 
them  leave  to  file  their  cross-bilL  The  cross-bill  was  filed 
by  appellants,  setting  up  their  right  to  property  and  fands 
held  by  the  corporation.  Answers  thereto  were  filed  by 
complainant  and  defendants  in  the  original  suit. 

In  June,  1899,  appellants  petitioned  the  court  to  remove 
the  receiver  theretofore  appointed,  and  to  appoint  another 
person  in  lieu  of  him. 

In  July,  1899,  the  order  entered  in  April,  making  appel- 
lants parties  defendant  to  the  original  suit  and  allowing 
them  to  file  a  cross  bill,  was  amended  by  striking  out  all 
that  part  and  making  the  order  read  simply  for  leave  to 
file  an  intervening  petition.  At  the  same  time  Jones  was 
permitted  to  so  amend  his  original  bill  of  complaint  as  to 
bring  it  within  the  provisions  of  section  26  of  the  incorpora- 
tion act  and  make  it  a  bill  to  wind  up  an  insolvent  cor- 
poration. 

On  September  20,  1899,  a  decree  was  entered  in  the 
original  suit,  which  is  in  part  as  follows : 

"  It  appearing  to  the  court  that  the  stock  of  said  company 
was  and  is  fully  paid  up,  and  that  said  company  has  ceased 
doing  the  business  for  which  it  was  incorporated  and  is 
insolvent,  and  that  all  the  material  allegations  of  the 
amended  bill  of  complaint  had  been  admitted  by  the  joint 
answer  of  the  defendants  or  proved  as  alleged,  it  is  ordered, 
adjudged  and  decreed  that  said  corporation,  the  Preble 
Machine  Works  Company,  be  and  hereby  is  dissolved;  fur- 
ther ordered  that  the  receiver  hold  the  assets  of  said  estate 
pending  the  further  order  of  the  court." 

At  the  time  this  decree  was  entered,  appellants  were  still 
parties  to  the  proceeding  as  intervening  parties.  No  appeal 
was  taken  from  this  decree,  nor  was  it  afterward  at  all 
modified,  but  it  still  remains  in  full  force  and  effect. 

After  the  decree,  by  order  of  October  3,  1899,  appellants 
were  dismissed  out  of  the  case  as  intervening  petitioners 


Digitized  by 


Google 


FiKST  District — October  Term,  1899.      451 

D.  Lovejoy  &  Son  v.  Arnold. 

upon  their  own  motion,  and  upon  October  26, 1899,  another 
order  was  entered  setting  aside  and  vacating  the  order 
of  October  3,  1899. 

Upon  Octobar  3,  1899,  appellants  began  a  proceeding  by- 
filing  their  bill  of  complaint  in  the  Circuit  Court  of  Cook 
County  for  the  purpose  of  reaching  and  controlling  through 
a  receivership  the  same  assets  of  this  corporation  which 
were  in  the  hands  of  the  receiver  appointed  as  above  set 
forth  by  the  Superior  Court. 

Upon  November  29, 1899,  the  Superior  Court,  upon  motion 
of  its  receiver,  entered  an  order  restraining  appellants  from 
further  prosecution  of  the  suit  in  the  Circuit  Court.  From 
that  order  this  appeal  is  prosecuted. 

John  J.  Symes  and  Charles  T.  Faeson,  attorneys  for 
appellants. 

W.  Gale  Blooki,  attorney  for  appellee. 

Mb.  Pbesidino  Justiob  Sbaes  delivered  the  opinion  of  the 
court. 

The  decree  of  the  September  term  of  the  Superior  Court 
is  a  final  decree,  granting  the  relief  sought  in  this  suit,  viz., 
the  dissolution  of  the  insolvent  corporation.  This  order,  now 
appealed  from,  is  an  order  incidental  to  and  for  the  carry- 
ing out  of  that  final  decree.  The  final  decree  dissolved  the 
corporation  and  retained  control  of  the  assets  through  its 
receiver,  for  their  proper  distribution.  The  order  now 
appealed  from  merely  seeks  to  protect  those  assets  in  the 
hands  of  the  receiver  by  restraining  an  attempt  to  reach 
them  through  another  proceeding.  No  appeal  has  ever 
been  taken  from  the  final  decree.  The  appeal  from  this 
order  presents  but  one  question,  viz.,  the  sufficiency  of  the 
proceedings  in  the  Superior  Court  to  sustain  its  final  decree. 
This  we  can  not  inquire  into.  Without  discussing  the  defini- 
tion of  an  interlocutory  order  as  including  only  such  orders 
as  are  intermediate  between  original  process  and  final  judg- 
ment, or  as  including  in  a  broader  sense  all  orders  not  final^ 
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whether  preceding  or  subsequent  to  final  decree,  we  are  of 
opinion  that  this  order  is  merely  an  incident  to  the  carrying 
ont  of  the  final  decree,  and  that  upon  an  appeal  from  such 
order  we  can  not  question  the  propriety  of  that  decree.  If 
this  order  were  attacked  upon  other  grounds  it  might  be  a 
matter  of  no  consequence  whether  it  preceded  or  followed 
a  final  decree.  But  when  the  sole  complaint  as  to  the  pro- 
priety of  the  order  is  based  upon  the  contention  that  the 
final  decree  of  the  September  term  is  bad,  we  must  decline 
to  make  this  appeal  a  ground  for  reviewing  a  final  decree 
not  appealed  from. 

If  the  Superior  Court  had  any  jurisdiction  whatever  of 
the  subject-matter  presented  upon  the  original  bill  of  com- 
plaint, as  we  think  it  bad,  whether  it  could  upon  that  bill 
dissolve  the  corporation  or  not,  yet,  by  force  of  its  jurisdic- 
tion, however  limited,  the  power  to  enter  the  final  decree 
upon  the  amended  bill  would  follow.  That  the  court  had 
jurisdiction  of  the  persons  of  appellants  is  clear.  As  inter- 
vening petitioners  they  could  prosecute  their  writ  of  error 
to  reverse  the  final  decree,  if  they  had  chosen  so  to  do, 
instead  of  permitting  it  to  be  binding  upon  them.  But  they 
can  not,  by  an  appeal  from  this  order  which  is  a  mere  inci- 
dent to  the  carrying  out  of  the  final  decree,  thus  attack  the 
sufficiency  of  the  proceedings  which  led  up  to  that  decree. 

No  other  complaint  is  made  of  the  order.  The  order  is 
affirmed. 


William  Loehde  and  Charles  A.  Hutchinson  v.  Edward 

A.  Halsey. 

1.  JxTRY— Province  to  Pass  upon  the  Weight  of  the  ^rtderux. —Where 
the  question  presented  by  the  instruction  of  the  court  is  whether  the 
evidence  tended  to  prove  the  plaintiff's  case,  if  the  evidence  so  tended, 
the  case  should  have  been  submitted  to  the  jury,  whose  province  it  is 
to  pass  upon  the  weight  of  the  evidence. 

2.  RECOBD&^Conatructive  Notice  to  Creditors  and  Subsequent  Pur- 
chasers Only.— The  record  of  deeds  is  consti*uctive  notice  to  creditors 
and  subsequent  purchasere  only. 
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3.  Principal  and  Aoent—  Where  an  Agent  is  Personally  Liable  as 
Principal,— Where  an  agent  contracts  as  principal  and  does  not  disclose 
his  agency,  he  is  personally  liable  as  principaL 

4.  Bbokkbs— Commissions,  Where  the  Owner  Sells  at  a  Price  Differ- 
ent from  that  Given  to  the  Broker, — If  a  broker  procures  a  purchaser 
ready,  willing  and  able  to  purchase,  and  brings  such  purchaser  and  the 
owner  together,  and  the  owner  sells  to  the  purchaser  at  a  price  different 
from  that  given  by  the  owner  to  the  broker,  the  owner  can  not  escape 
payment  of  commission  by  reason  of  the  change  in  price. 

Assumpsit,  for  commissions.  Appeal  from  the  Circuit  Court  of  Cook 
County;  the  Hon.  Elbridqe  Hanbct,  Judge,  presiding.  Heard  in  this 
court  at  the  October  term,  1899.  Reversed  and  remanded.  Opinion 
filed  May  10,  1900. 

Fred  H.  Atwood  and  Frank  B.  FeasE)  attorneys  for 
appellants. 

Ira  J.  Geer,  attorney  for  appellee. 

Mr.  Justice  Adams  delivered  the  opinion  of  the  court. 

This  was  an  action  by  appellants  against  appellee  for 
commissions  claimed  to  be  due  to  the  former  from  the  latter 
on  a  sale  of  real  property.  The  court  instructed  the  jury 
peremptorily  to  find  the  issues  for  the  defendants,  which 
the  jury  did,  and  judgment  was  rendered  against  appellants. 
The  question  presented  by  the  instruction  of  the  court  is 
whether  the  evidence  tended  to  prove  the  plaintiflTs  case. 
If  so,  the  case  should  have  been  submitted  to  the  jury, 
whose  province  it  was  to  pass  on  the  weight  of  the  evi- 
dence. Corbin  v.  West.  Elec.  Co.,  78  111.  App.  616,  and 
cases  cited,  p.  525;  Dallemand  v.  Saalfeldt,  73  lb.  151,  and 
cases  cited,  p.  163;  L.  N.  A.  &  0.  Ry.  Co.  v.  Patchen,  167 
111.  204,  214;  Siddall  v.  Jansen,  168  lb.  43. 

The  same  rule  has  been  announced  in  a  number  of  other 
cases,  and  may  be  regarded  as  thoroughly  settled. 

The  appellants  are  real  estate  brokers,  and  appellant 
Charles  A.  Hutchinson  testified  that  in  the  years  1894  and 
1895  he  was  associated  in  the  real  estate  business  with 
appellant  William  Loehde;  that  he  had  a  conversation  with 
appellee  in  the  spring  of  1894  in  a  street  car.  and  said  to 
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appellee,  "  I  see  you  have  some  houses  and  lots  for  sale  in 
your  Woodlands  subdivision  up  on  Halsted,  George  and 
Oakdale  avenue;"  that  appellee  said  "yes,"  when  appel- 
lant asked  him  if  he  would  allow  them  commission  if  they 
would  sell  some  of  them;  that  they  were  up  there  in  the 
vicinity;  that  appellee  said  he  would  be  glad  to  have  them 
do  so,  and  that  he  would  make  a  plat  for  them,  giving  the 
prices  of  the  lots  for  sale,  and  a  description  and  prices  of 
the  houses  for  sale,  and  that  he  would  pay  a  commission; 
that  subsequently  appellants  received  from  appellee  the  fol- 
lowing letter,  inclosing  a  plat : 

"  Chicago,  February  6,  1894. 
Messrs.  Loehde  &  Hutchinson, 
556  Sheffield  avenue,  City. 
Gentlemen:  In  answer  to  the  inquiry  of  your  Mr. 
Hutchinson  as  to  the  houses  we  have  for  sale  on  Welling- 
ton and  Oakdale  avenues,  just  west  of  Halsted  street,  we 
send  you  herewith  a  description  of  the  houses.  (Here  fol- 
lows description  of  houses  and  agreement  to  pay  commis- 
sion of  $100  a  house.)  We  have  vacant  lots  on  Oakdale 
avenue  and  Wellington  avenue  at  $120  a  foot;  on  George 
street  at  $100  a  foot;  on  Halsted  street  at  $125  a  foot.  W& 
can  pay  you  a  commission  of  2^  per  cent  on  any  sales  you 
make  of  vacant  property  for  us.  We  send  you  a  plat  of 
the  property.  The  proj^erty  is  well  built  up,  there  being 
now  about  thirty  good  brick  and  stone  houses  on  the  ten 
acres  of  the  '  Wocxllands '  subdivision.  No  frame  houses 
are  allowed  in  the  subdivision,  and  no  house  can  be  built 
which  costs  less  than  $4,000.  There  is  a  buildinj^  line  of 
twenty  feet  on  the  east  and  west  streets.  We  shall  be  glad 
to  have  you  try  to  sell  this  property.  However,  we  do  not 
wish  you  to  put  a  sign  on  it,  as  we*  have  our  own  signs  up. 

Yours  truly, 

Halsey  &  Halsey." 

The  plat  inclosed  in  the  letter  shows  a  subdivision  con- 
sisting of  blocks  and  lots,  and  the  prices  of  lots  for  sale  are 
written  in  ink  on  the  margin  of  the  plat.  Among  the  lots 
so  marked  is  one  on  the  northeast  corner  of  Oakland  Place 
and  Oakdale  avenue,  which  is  the  lot  in  question,  and  the 
price  of  it  is  marked  on  the  plat  $125  per  foot. 

The  witness  Hutchinson  further  testified  that  on  receiv- 
ing the  plat,  appellants  immediately  listed  the  property  on 
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their  books  and  exerted  efforts  to  sell  it;  that  ia  the  spring 
of  1895,  appellants  had  an  inquiry  about  vacant  property 
from  Mr.  Ohlhorst;  that  they  submitted  to  him  the  corner 
lot  in  question ;  that  he  seemed  much  pleased  with  the  sub- 
division ;  that  the  only  price  appellants  could  give  him  was 
$126  per  foot;  that  he  offered  $100  per  foot  and  that  they 
then  wrote  to  Halsey  the  following  letter : 

''  Chicago,  III.,  May  20,  1895. 
Messrs.  Halsey  &  Company  : 

Gentlemen:  We  have  an  offer  of  $100  per  front  foot 
for  the  corner  of  Oakdale  avenue  and  Oakland  Place. 
Can  you  accept  this  offer?  All  cash.  Please  let  us  hear 
from  you. 

Respectfully, 

LoEHDE  &  Hutchinson. 

Appellee  did  business  under  the  name  "  Halsey  and 
Halsey." 

Hutchinson  further  testified  that  appellants  received  no 
answer  to  the  last  letter;  that  they  called  at  appellee's 
office  several  times,  but  failed  to  see  him,  and  that  finally 
M>.  Ohlhorst  became  impatient  and  inquired  whether  there 
would  be  anything  wrong  in  his  going  to  see  Halsey,  Avhen 
they  said  no,  and  gave  him  Halsey's  address.  Appellant 
Loehde  testified  substantially  as  did  Hutchinson,  and  further 
testified  that  it  was  in  the  afternoon  of  May  31st  when  Ohl- 
horst went  to  see  appellee ;  that  he,  Loehde,  did  not  see 
Ohlhorst  again  for  several  days,  but  when  he  ioethim,Ohl- 
horst  told  him  that  he  met  appellee  the  first  time  he  went 
to  his  oflSce,  and  purchased  the  lot  from  him  for  $3,500, 
paying  $700  down  to  bind  the  bargain. 

It  appears  from  appellee's  testimony  that  Ohlhorst  agreed 
orally  to  purchase  the  lot  from  him  May  31, 1895,  for  $3,500, 
and  signed  a  contract  of  purchase  June  1,  1895.  July  18, 
1895,  appellants  wrote  to  appellee,  stating  that  they  had 
received  no  answer  to  their  letter  of  May  20th,  but  that  Mr. 
Ohlhorst,  their  customer,  had  informed  them  that  he  had 
purchased  the  lot  from  him  and  demanding  commissions. 
To  this  letter  appellee  responded  July  19, 1895,  in  quite  a 
lengthy  letter,  expressing  surprise  and  refusing  to  pay  appel- 
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lants  commissions,  on  the  ground  that  they  had  never  men- 
tioned Ohlhorst^s  name  to  him.  Loehde  farther  testified 
that  the  commission  due  at  the  rate  of  two  and  one  half  per 
cent  with  interest  was  $103.16,  produced  and  put  in  evi- 
dence a  city  real  estate  broker's  license  of  date  May  31, 1895, 
to  appellants,  and  running  to  May  1, 1896,  and  testified  that 
they  had  a  license  for  the  year  1894,  running  to  May  1, 1895, 
but  had  lost  it,  and  a  certificate  of  the  city  clerk  was  put  in 
evidence  showing  a  license  issued  to  appellants  August  9, 
1894. 

Mr.  Ohlhorst  testified  that  appellants  first  called  his 
attention  to  the  property  and  gave  him  appellee's  address. 
He  fully  corroborates  the  testimony  of  appellants  as  to  what 
occurred  between  him  and  them,  and  says  that  when  he 
asked  appellee  the  price  of  the  lot  he  told  him  $135  per 
foot;  that  he  told  api>ellee  that  Loehde  and  Hutchinson  had 
offered  it  to  him  for  $125  a  foot,  when  appellee  inquired, 
"  Are  you  the  man  who  made  the  offer  of  $100  a  foot  ? " 
and  witness  said  yes.  The  deed  of  the  lot  is  dated  June  1, 
1895,  and  the  consideration  recited,  and  which  the  evidence 
shows  to  have  been  the  true  consideration,  is  $3,500.  It 
appears  from  the  evidence  that  Jarvis  &  Conklin  were  the 
owners  of  the  subdivision  in  which  the  lot  in  question  is, 
until  September  25,  1894,  and  that  appellee  was  their  agent 
in  resi>ect  to  the  property  until  the  last  mentioned  date, 
when  they  conveyed  the  property  to  John  Keene,  Jr. 
After  the  sale  to  Keene  appellee  handled  the  property  for 
Keene.  March  29,  1895,  Keene  conveyed  the  property  to 
W.  North  Duane.  After  the  conveyance  to  Duane  appellee 
was  authorized  by  Duane  to  sell  the  property,  and  he  made 
the  sale  to  Ohlhorst  as  Duane's  agent.  On  these  premises 
appellee's  counsel  argue  that  appellee  having  ceased  to  be 
the  agent  of  Jarvis  &  Conklin  upon  the  conveyance  of  the 
property  by  them  to  Keene  September  25,  1894,  months 
after  he  authorized  appellants  to  sell  the  property,  their 
agency  terminated  and  they  were  no  longer  authorized  to 
act.  The  argument  proceeds  on  the  hypothesis  that  appel- 
lants dealt  with  Halsey  as  an  agent;  that  they  knew  him 
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to  be  such,  and  not  the  owner.  There  is  no  evidence  to  sus- 
tain this  hypothesis.  The  evidence  tends  to  prove  the  con- 
trary. The  conversation  between  Hutchinson  and  Halsey 
on  the  street  car,  in  which  Hutchinson  said  to  appellee,  "  I 
see  you  have  some  houses  and  lots  for  sale  in  your  Wood- 
lands subdivision,"  etc.,  to  which  appellee  answered,  "  Yes," 
would  indicate  that  Hutchinson  considered  appellee  the 
owner,  and  there  is  nothing  in  appellee's  letter  of  February 
6,  1894,  which  indicates  the  contrary.  In  that  letter  appel- 
lee writes :  "  We  have  vacant  lots  on  Oakland  avenue," 
etc.  "  We  can  pay  you  a  commission  of  two  and  one-half 
per  cent,"  etc. 

Counsel  for  ap|>ellee  seems  to  rely  on  the  record  of  the 
deeds  from  Jarvis  &  Conklin  to  Keene  and  from  Keene  to 
Duane  as  constructive  notice  of  ownership  and  change  of 
ownership,  and  consequently  of  notice  that  appellee  was  an 
agent,  and  not  the  owner;  but  the  record  is  constructive 
notice  to  creditors  and  subsequent  purchasers  only.  1  S.  & 
C.  Stat.,  C.  30,  parag.  31. 

So  far  as  appears  from  the  record,  appellee  contracted  as 
principal,  and  did  not  disclose  his  agency.  In  such  case, 
an  agent  is  personally  liable  as  principal.  Mechem  on 
Agencv,  Sec.  554;  Wheeler  v.  Reed,  36  111.  82,  89;  Bickford 
V.  First  Nat'l  Bank,  42  111.  238,  245. 

In  Wheeler  v.  Reed,  aupra^  the  court  cite  approvingly 
Mills  V.  Hunt,  20  Wend.  433,  and  say: 

"  And  the  court  further  held,  even  when  he  discloses  the 
name  of  his  principal,  if  he  signs  a  written  contract  in  his 
own  name  merely,  which  does  not  show  upon  its  face  that 
he  was  acting  as  the  agent  of  another,  or  in  an  official 
capacity  for  the  government,  he  will  be  personally  bound 
thereby." 

In  the  present  case  there  was  nothing  extraordinary  or 
inconsistent  in  the  appellee  employing  appellants  in  his 
own  name  and  agreeing  to  pay  them  two  and  a  half  per 
cent  commission  in  the  event  of  a  sale.  He  testified  that 
by  agreement  he  received  seven  per  cent  on  the  sale. 
Umier  such  agreement  he  could  well  aflFord  to  pay  two  and 
a  half  per  cent  to  procure  a  purchaser. 
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Appellee's  counsel  urges  that  appellants  did  not  disclose 
the  name  of  their  customer,  Mr.  Ohlhorst,  to  appellee.  We 
regard  this  as  immaterial  (Adams  v.  Decker,  S4c  111.  App. 
17),  but  the  evidence  tends  to  show  that  before  the  sale  was 
made  appellee  knew  that  Ohlhorst  was  the  person  who  had 
been  negotiating  with  appellants. 

When  Ohlhorst  first  saw  appellee  he  told  him  that  Loehde 
and  Hutchinson  had  offered  him  the  property  for  $125  per 
foot,  and  appellee  then  asked  him  if  he,  Ohlhorst,  was  the 
man  who  had  offered  $100  per  foot,  and  Ohlhorst  told  him 
he  was.  The  evidence  shows  that  appellee  had,  prior  to 
this  conversation,  received  appellants'  letter  announcing  an 
oflfer  of  $100  per  foot  for  the  property. 

Appellee's  counsel  urged  that  appellants  had  no  license 
prior  to  August,  1894,  and  had  none  in  1895  prior  to  May 
31,  1895.  It  was  May  31,  1895,  when  they  sent  Mr.  Ohl- 
horst to  appellee,  and  appellee  testified  that,  May  31,  1895, 
Mr.  Ohlhorst  agreed  to  purchase  and  appellee  to  sell,  and 
that  June  1,  1895,  a  written  contract  of  sale  was  executed. 
We  are  of  opinion  that  if  appellants  were  unlicensed  when 
they  procured  Ohlhorst  as  a  customer  or  probable  pur- 
chaser, this  would  not  preclude  a  recovery,  if  they  were 
licensed  May  31,  1895,  when  they  sent  Ohlhorst  to  appel- 
lee, and  June  1,  1895,  when  the  written  contract  of  sale  was 
executed. 

Lastly,  appellee's  counsel  argues  that  appellants  are  not 
entitled  to  a  commission  because  they  were  merely  authorized 
to  sell  for  a  specific  price,  viz.,  $125  per  foot,  and  that  such 
being  their  authority,  they  can  only  recover  on  proof  that 
they  procured  a  purchaser  ready,  able  and  willing  to  pur- 
chase at  the  specific  price.  That  the  purchaser,  Ohlhorst, 
was  procured  by  them  is  shown  by  the  evidence,  and  that 
he  was  ready,  able  and  willing  to  purchase  the  property  at 
$125  per  foot,  if  he  could  have  purchased  it  at  that  price,  is 
evidenced  by  the  fact  that  he  purchased  it  from  appellee  for 
something  over  $127  per  foot.  The  lot  is  27^  feet  in  width, 
and  the  purchase  price  was  $3,500.  If  a  broker  pro- 
cures a  purchaser  ready,  willing  and  able  to  purchase,  and 
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brings  such  purchaser  and  the  owner  together,  and  the 
owner  sells  to  the  purchaser  at  a  price  different  from  that 
given  by  the  owner  to  the  broker,  the  owner  can  not  escape 
payment  of  commission  by  reason  of  the  chancre  in  price. 
Lawrence  et  al.  v.  At  wood,  1  III.  App.  217;  Adams  v. 
Decker,  34  lb.  17;  Kees  et  al.  v.  Spruance,  45  III.  308. 

Being  of  opinion  that  the  evidence  tended  to  prove  appel- 
lants' case,  and  therefore  that  the  case  should  have  been 
submitted  to  the  jury,  .the  judgment  will  be  reversed  and 
the  cause  remanded. 


Brink's  Express  Co.  t.  Patrick  H,  O'Donnell^  Adm. 


HS  459 
895  411 
s95   412 


1.  LiMriATiONS— TV)  Causes  of  Action  Set  Up  by  New  Counts,— The 
appropriate  manner  for  the  defendant  to  present  the  bar  of  the  statute 
to  causes  of  action  set  up  by  new  counts  where  such  causes  of  action 
are  different  from  that  set  up  by  the  original  declaration  is  to  plead  it. 

2.  Practice — Where  New  Counts  Pt'esent  a  Restatement  of  the  Cause 
of  Action, — Where  a  party  desires  to  raise  question  as  to  the  new 
counts  presenting,  by  way  of  restatement  only,  the  same  causes  of 
action  which  are  set  by  the  original  declaration,  he  should  do  so  by  a 
demurrer  to  the  plea  of  the  statute,  and  the  court,  by  mere  inspection  of 
the  record  and  comparison  of  the  several  counts,  will  determine  the 
question  as  a  matter  of  law. 

3.  AnanNiSTRATORS  op  Estates— Powder  to  Effect  a  Settlement  for 
Personal  Injuries  to  Intestate.— Hhe  administrator  of  an  estate  has 
power  to  dispose  of  the  claim  against  a  party  for  wrongfully  causing 
the  death  of  his  intestate  by  effecting  a  settlement,  and  this  without 
an  order  of  the  court  of  .probate  directing  him  or  authorizing  him  to 
do  so. 

4.  SilWR— Appointment  Can  Not  be  Investigated  Collaterally,— The 
correctness  of  the  procedure  of  the  Probate  Court  in  appointing  an 
administrator  can  not  be  investigated  collaterally. 

Aetion  in  Case,  for  personal  injuries.  Appeal  from  the  Circuit  Court 
of  Cook  County;  the  Hon.  John  C.  Garvee,  Jud^e,  presiding.  Heard 
in  this  court  at  the  October  term,  1899.  Reversed  and  remanded. 
Opinion  filed  April  16,  1900. 

Statement. — This  action  was  originally  brought  by 
Henry  A.  Foster,  as  administrator  of  the  estate  of  Bridget 


Digitized  by 


Google 


400  Appellate  Courts  op  Illinois. 

Vol.  88.]  Brink's  Express  Co.  v.  O'Donnell. 

Brunnan,  deceased,  to  recover  damages  for  the  causing  of 
the  death  of  the  intestate  through  negligence  of  appellant. 
Foster  was  a  public  administrator,  and  when  appointed  by 
the  Probate  Court  of  Cook  County  to  be  administrator  of 
the  estate  of  Bridget  Brennan,  the  order  of  that  court  pro- 
vided that  his  appointment  be  "  upon  his  official  bond  as 
public  administrator." 

Foster,  as  administrator,  effected  a  settlement  with  the 
app3llant  after  this  suit  was  commenced,  and  in  the  carrying 
out  of  the  settlement  a  finding  was  made  and  a  judgment 
entered  by  the  court  below  for  the  amount  of  $600  against 
appellant  and  in  favor  of  the  administrator. 

Afterward  Frank  T.  Kinnare  was  substituted  as  admin- 
istrator in  lieu  of  Foster,  and  later  still  Patrick  II.  O'Don- 
nell  was  substituted  for  Kinnare.  Kinnare  was  public 
administrator  for  Cook  county,  succeeding  Foster,  and 
O'Donnell  succeeded  Kinnare  to  the  same  office.  Kinnare 
furnished  no  special  bond  as  administrator  of  this  intestate, 
nor  did  O'Donnell  until  some  time  after  his  appointment 
had  been  made,  when  he  filed  the  ordinary  administrator's 
bond. 

The  proceeding  in  the  court  below  by  which  the  $600 
judgment  had  been  entered  was  afterward  set  aside  and 
that  judgment  was  vacated.  The  appellee  filed  an  amended 
declaration  on  June  22, 1897,  and  a  new  additional  count 
on  December  1,  1898.  The  pleadings  in  the  case  on  the 
part  of  appellant  consisted  of  the  general  issue  and  six 
special  pleas.  The  fourth  plea  presented  in  effect  that  the 
causes  of  action  set  up  by  the  amended  narr.  of  June  22, 
1897,  and  the  new  count  of  December  1,  1898,  did  not 
accrue  to  the  plaintiff  within  two  years  prior  to  the  finding 
thereof.  To  this  appellee  replied  that  each  of  said  causes 
of  action  did  accrue  to  the  plaintiff  within  two  years  prior 
to  the  filing  of  the  specified  counts,  and  the  issue  thus  ten- 
dered was  joined  by  similiter. 

The  fifth,  sixth  and  seventh  pleas  set  up  the  settlement 
by  Henry  A.  Foster,  administrator,  as  a  bar  to  this  suit 
To  these  pleas  plaintiff  replied  in  effect  that  one  of  the 
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next  of  kia  of  the  intestate,  viz.,  Margaret  Conley,  was  of 
nnsound  mind,  that  at  the  time  of  the  supposed  settlement 
by  Foster  as  administrator,  there  had  been  a  conservator 
appointed  for  said  Margaret  Conley,  and  that  such  conser- 
vator had  protested  against  and  never  consented  to  the  sup- 
posed settlement.  Demurrers  to  these  replications  were 
interposed*  and  overruled. 

Upon  this  state  of  the  pleadings  the  cause  came  to  trial, 
and  the  trial  resulted  in  a  verdict  and  judgment  for  $2,150 
against  appellant. 

Lee  &  Hay,  attorneys  for  appellant;  John  A.  Post  and 
Grant  Newell,  of  counsel. 

Rogers  &  Mahoney  and  Frederick  A.  Willougbby, 
attorneys  for  appellee. 

Mr.  Presiding  Justice  Sears  delivered  the  opinion  of  the 
court. 

But  two  questions  are  presented  which  are  of  controlling 
importance  upon  this  appeal.  The  first  is  as  to  the  evi- 
dence  jsupporting  the  plea  of  the  statute  of  limitations. 
The  second  is  as  to  the  effect  of  the  settlement  with  appel- 
lant made  by  Mr.  Foster,  as  administrator  of  the  intestate. 

The  plea  of  the  statute  of  limitations,  upon  replication 
to  which  issue  was  joined,  presented  a  complete  bar  to  the 
action,  so  far  as  it  was  set  up  by  the  amended  na)^,  and 
the  new  count,  if  that  plea  was  sustained  by  the  proof. 
The  plea  set  up  in  effect  that  the  cause  of  action  did  not 
accrue  to  the  plaintiff  within  two  3'ears  prior  to  the  filing 
of  the  amended  narr.  This  was  the  appropriate  manner 
for  the  defendant  to  present  the  bar  of  the  statute  to  the 
causes  of  action  set  up  by  the  new  counts,  if  such  causes  of 
action  were  different  from  any  set  up  by  the  original  decla- 
ration. Thomas  v.  Fame  Ins.  Co.,  108  111.  91;  C,  B.  &  Q. 
R.  R.  Co.  V.  Jones,  149  111.  361;  Fish  v.  Farwell,  160  111.  236; 
C,  St.  P.  ife  K.  C.  Ry.  Co.  v.  Ryan,  165  111.  88;  111.  Central 
R.  R.  Co.  V.  Campbell,  170  111.  163;  Secord-Hopkins  Co.  v. 
Lincoln,  173  111.  357. 
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If  appellee  had  desired  to  raise  question  as  to  the  new 
counts  presenting,  by  way  of  restatement  only,  the  same 
causes  of  action  which  were  set  up  by  the  original  declara- 
tion, he  should  have  done  so  by  a  demurrer  to  the  plea  of 
the  statute,  whereupon  the  court,  by  mere  inspection  of  the 
record  and  comparison  of  the  several  counts,  would  have 
been  brought  to  determine  the  question  as  a  matter  of  law. 
Cases  cited,  supra. 

But  the  appellee  chose  to  waive  such  question  and  to 
treat  the  new  counts  as  setting  up  new  causes  of  action  by 
replying  that  the  causes  of  action  did  accrue  to  the  plaintiff 
within  two  years  prior  to  the  filing  of  the  amended  decla- 
ration. The  issue  tendered  by  this  reply  was  accepted  by 
the  defendant,  who  joined  by  similiter. 

The  evidence  is  conclusive  and  without  contradiction,  that 
the  injury  sued  for  occurred  in  the  month  of  August,  1891. 
The  new  counts  of  the  amended  declaration  were  filed  part 
upon  June  22,  1897,  and  part  upon  December  1, 1898.  The 
evidence,  therefore,  fully  established  the  fourth  plea,  in  bar 
of  the  action,  as  presented  by  the  amended  narr,  and  the 
new  counts.  If  the  appellee  had  demurred  to  the  plea  of 
the  statute  of  limitations,  a  very  different  condition  might 
have  resulted.  But  we  are  obliged  to  treat  the  record  as 
we  find  it,  and  for  the  purpose  of  considering  the  judgment 
rendered  upon  this  trial  of  the  cause,  it  is  enough  to  say 
that  the  appellant  established  a  complete  bar  to  the  recovery, 
upon  the  counts  of  the  amended  declaration  and  the  new 
count  thereafter  filed.  The  court  erred  in  permitting  issues 
raised  by  these  counts  to  go  to  the  jury,  for  there  was  no 
evidence  whatever  to  sustain  the  issues  upon  the  part  of  the 
plaintiff,  appellee.  The  instruction  excluding  any  recovery 
upon  these  counts  should  have  been  given.  The  second 
question,  however,  goes  further  than  to  the  pleadings  or  pro- 
cedure of  this  one  trial,  and  the  determination  of  that  ques- 
tion is,  as  we  view  it,  decisive  of  the  cause. 

If  the  settlement  effected  by  Mr.  Foster,  while  adminis- 
trator of  the  intestate,  is  a  valid  settlement  and  binding 
upon  the  parties,  then  no  recovery  can  be  had  beyond  the 
amount  stipulated  in  that  settlement 
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In  considering  the  eflfect  of  this  settlement,  it  is  not 
necessary  to  regard  the  issues  raised  by  the  special  pleas 
which  set  up  that  settlement — for  the  defense  was  equally 
available  under  the  general  issue.  City  v.  Babcock,  143 
111.  358. 

The  administrator  of  the  estate  of  the  intestate  had  power 
to  dispose  of  the  claim  against  appellant  by  effecting  a  set- 
tlement, and  this  without  any  onier  of  the  Court  of  Pro- 
bate directing  him  or  authorizing  him  so  to  do.  Henchey 
V.  City,  41  111.  136;  Washington  v.  L.  &  N.  Ry.  Co.,  136 
111.  49. 

The  record  establishes  that  Mr.  Foster  did  make  a  settle- 
ment of  this  claim  against  appellant  for  $600.  That  the 
judgment  heretofore  entered  in  this  cause  for  the  amount 
agreed  upon  was  afterward  vacated,  and  that  the  check 
given  by  appellant  for  the  amount  has  never  been  appro- 
priated by  the  representative  of  the  intestate,  can  not  matter, 
for  if  the  settlement  is  binding  upon  them,  it  would,  in  any 
event,  limit  the  amount  of  the  ultimate  recovery  in  the  case. 
Washington  v.  L.  &  N.  Ry.  Co.,  supra. 

The  power  of  an  administrator  to  thus  settle  being  clear, 
and  the  fact  of  this  settlement  by  Mr.  Foster  appearing 
from  the  record,  it  only  remains  to  inquire  if  he  was  at  that 
time  the  duly  appointed  administrator  of  the  estate.  In 
determining  this  question,  we  can  only  inquire  as  to  what 
the  Probate  Court  did  in  the  premises,  and  we  can  not  in- 
quire as  to  the  correctness  or  propriety  of  its  action.  If 
the  Probate  Court  appointed  the  administrator,  then  we  are 
precluded  from  inquiring  as  to  whether  that  court  erred  in 
the  procedure  of  so  doing.  No  question  of  jurisdiction  is 
involved.  The  correctness  of  the  procedure  of  the  Probate 
Court  in  so  appointing  the  administrator  can  not  be  investi- 
gated collaterally  in  this  suit.  Wright  v.  Wallbaum,  39  111. 
554;  Shepard  v.  Rhodes,  60  111.  801;  Meek  v.  Allison,  67  111. 
46;  Dodge  v.  Cole,  97  111.  351;  Golder  v.  Bressler,  105  111. 
419;  Thomas  v.  People,  107  111.  517;  Walker  v.  Welker,  55 
111.  App.  118;  Francisco  v.  C,  M.  &  St.  P.  Ry.  Co.,  35  Fed. 
Rep.  647;  Garrett  v.  Boeing,  68  Fed.  Rep.  61;  Simmons  v. 
Saul,  138  U.  S.  439. 
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It  appears  beyond  possible  controversy  that  the  Probate 
Court  of  Cook  County  did  appoint  Mr.  Foster  as  adminis- 
trator of  this  estate.  The  settlement  of  this  controversy 
having  been  made  by  him  while  so  appointed  and  empow- 
ered, and  there  appearing  no  ground  for  questioning  the 
propriety  of  the  settlement,  it  must  be  held  to  be  binding 
upon  the  parties.  If  a  collusive  settlement  were  charged, 
a  different  question  would  arise.  No  suggestion  is  made  by 
counsel  as  to  any  reason  for  holding  the  settlement  inop- 
erative, except  that  Mr.  Foster  had  not  furnished  any  bond 
as  administrator  other  than  his  official  bond  as  public 
administrator  of  Cook  county,  and  that  the  Probate  Court 
erred  in  appointing  him  upon  his  official  bond  alone. 

The  judgment  is  therefore  reversed  and  the  cause  is 
remanded  for  further  proceeding  consistent  with  this  de- 
cision.   Keversed  and  remanded. 


Alonzo  J.  Cutler  t.  Jessie  Warner  Cutler. 

1,  Appeals— Oder /or  Temporary  Alimony.^An  order  for  tempo- 
rary alimony  is  appealable  in  this  State. 

2.  Scire  Facias— To  Enforce  the  Payment  of  Money.— Scire  facias 
is  a  judicial  writ  founded  upon  a  record,  and  when  brought  to  enforce 
the  payment  of  money,  it  must  be  for  a  specific  sum,  or  perhaps  in 
addition,  interest  or  exchange  as  an  incident  to  the  debt. 

8.  Same— TTiW  Not  Lie  for  Temporary  Alimony.— A  writ  of  scire 
facias  will  not  lie  for  temporary  alimony  from  the  date  of  the  process 
until  the  termination  of  the  suit,  where  the  amount  claimed  to  be  due 
has  not  been  ascertained  by  the  judgment  of  the  court,  nor  rests  in  com- 
putation. 

4.  Interlocutory  Order— A'bf  a  Final  Jiidgment. — An  interlocu- 
tory order  is  not  a  final  judgment  and  can  avail  nothing  as  a  bar,  or  as 
evidence,  until  the  judgment,  with  its  verity  as  a  record,  settles  finally 
and  conclusively  the  questions  at  issue.  , 

Bill  for  Temporary  Alimony.— Appeal  from  the  Superior  Court  of 
Cook  County;  the  Hon.  Jonas  Hutchinson,  Judge,  presiding.  Heard 
in  this  court  at  the  October  term,  1899.  Reversed.  Opinion  filed  May 
10,  1900. 

Statement  of  Court.— This  is  an  appeal  from  a  judg- 
ment rendered  in  the  trial  court  in  favor  of  appellee  and 
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against  appellant,  for  the  sum  of  $31.  The  suit  is  for  bal- 
ance of  temporary  alimony  claimed  to  be  due  to  appellee. 
The  cause  was  tried  by  the  court  without  a  jury.  The  facts 
are  substantially  as  follows:  Appellant  and  appellee  were 
formerly  husband  and  wife,  and  appellant  sued  appellee  for 
a  divorce  in  the  Superior  Court  of  Cook  County.  Such 
proceedings  were  had  in  the  suit  that  October  13,  1898,  a 
decree  of  divorce  was  entered  in  favor  of  the  complainant, 
appellant  here,  in  which  the  court  found,  among  other 
things,  "  that  the  defendant  had  committed  adultery  subse- 
quently to  her  marriage  with  the  complainant,  and  that 
the  defendant  is  a  person  wholly  unfit  to  have  the  care, 
custody,  control  or  education  of  said  children." 

On  the  trial  of  the  present  suit  it  was  admitted  *'  that  on 
the  21st  day  of  September,  1898,  at  the  trial  of  said  divorce 
suit,  the  said  Jessie  Warner  Cutler,  by  her  counsel  therein, 
admitted  in  open  court  that  she  was  guilty  of  adultery,  as 
charged  in  the  bill  filed  in  said  divorce  suit,  and  that  on  the 
last  mentioned  date  the  judge  hearing  said  divorce  suit 
rendered  his  decision  orally  on  all  points  involved  therein, 
but  a  dispute  arising  between  counsel  as  to  the  form  of  the 
decree  expressing  such  oral  decision,  the  judge  hearing  such 
divorce  suit  took  two  drafts  of  such  decree,  prepared  by 
counsel  for  the  respective  parties,  and  retained  the  same 
until  October  13,  1898,  when  he  caused  to  be  entered  one 
of  said  drafts  of  decree,  to  wit,  the  said  decree  of  divorce 
hereinbefore  set  forth." 

January  3,  1898,  while  the  divorce  suit  was  pending  the 
following  order  was  entered : 

"  Alokzo  J.  Cutler,  Complainant, ) 

V.  V 

Jessie  Warner  Cutler,  Defendant.  ) 

On  motion  of  solicitors  for  defendant  it  is  ordered  by  the 
court  that  the  complainant  pay  to  the  solicitors  for  the 
defendant  the  sum  of  one  hundred  ($100)  dollars,  to  be 
applied  on  account  of  her  reasonable  and  necessary  fees  to 
enable  the  defendant  to  prepare  and  make  her  defense 
herein,  the  further  allowance  or  question  of  further  allow- 
ance in  this  behalf  being  reserved  for  the  future  considera- 
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tion  of  the  court;  that  said  sum  be  paid  within  ten  days 
from  said  date;  also  that  complainant'  pay  to  said  defend- 
ant or  her  solicitors  the  sum  of  seven  ($7)  dollars  per  week 
from  this  date,  payable  weekly  as  temporary  alimony  dur- 
ing the  pendency  of  this  suit,  and  until  the  further  order  of 
the  court." 

Appellant  in  obedience  to  the  foregoing  order  paid  to 
appellee  the  temporary  alimony  therein  ordered  to  be  paid 
down  to  September  12, 1898,  and  appellee's  claim  is  for  tem- 
porary alimony  from  September  12,  1898,  to  October  13, 
1898,  when  the  final  decree  was  rendered,  at  the  rate  of  $7 
per  week. 

Walter  S.  Hull,  attorney  for  appellant. 

Cratty,  Jarvis  &  Clbveland,  attorneys  for  appellee. 

Mr.  Justice  Adams  delivered  the  opinion  of  the  court. 

The  suit  was  brought  by  appellee  on  the  theory  that  the 
order  of  January  3,  1898,  is  a  final  order  in  the  sense  that 
an  action  at  law  may  be  maintaitied  on  it  as  on  a  judgment 
at  law,  that  it  may  be  enforced  by  a  suit  at  law  before  a 
justice  of  the  peace. 

Appellee's  counsel  have  cited  a  number  of  cases  and  also 
text  books  to  the  eflfect  that  an  action  at  law  will  lie  on  a 
final  decree,  domestic  or  foreign,  for  alimony,  but  in  every 
case  and  text  book  cited,  the  decree  involved  or  referred  to 
is  a  final  decree  settling  in  all  respects  the  controversy 
between  the  parties.  No  case  has  been  cited  in  which  an 
action  at  law  was  held  to  be  maintainable  for  arrears  of 
alimony  pendente  lite. 

Counsel  also  cite  authorities  to  the  effect  tbat  an  order 
for  temporary  alimony  to  be  paid  in  installments  at  stated 
times,  is  final  in  the  sense  that  it  is  appealable.  That  such 
an  order  is  appealable  is  settled  in  this  State,  but  this  is  by 
no  means  conclusive  that  such  order  is  of  equal  dignity  with 
a  judgment  for  a  sum  certain,  which  is  finally  decisive  of 
the  matters  in  controversy,  and  in  respect  of  which  noth- 
ing remains  to  be  done,  or,  assuming  its  validity,  can  be 
done,  except  to  enforce  it. 
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Chestnut  v.  Chestnut,  77  111.  346,  was  scire  facias  for 
arrears  of  temporary  alimony.  The  order  relied  on  by  the 
plaintiff  directed  $1,600  per  annum  to  be  paid  to  the  wife, 
from  the  date  of  service  of  the  summons  till  the  termina- 
tion of  the  suit,  $400  to  be  paid  within  twenty  days  from 
the  entry  of  the  order,  and  thereafter,  computing  from  June 
19, 1893,  $400  quarterly,  and  if  the  suit  should  be  disposed 
of  before  the  expiration  of  any  quarter,  then  ratably  for 
such  fractional  quarter.    The  court  say : 

"Scire  facias  is  a  judicial  writ  founded  upon  a  record, 
and  when  brought  to  enforce  the  payment  of  money,  it  must 
be  for  a  specific  sum,  or  perhaps,  in  addition,  interest  or 
exchange  as  an  incident  to  the  debt  But  there  is  no  such 
record  declared  on  in  this  action.  *  ♦  *  What  purports 
to  be  an  order  made  on  the  12th  day  of  August,  was  only 
for  temporary  alimony  from  the  date  of  the  process  until 
the  termination  of  the  suit,  and  in  case  the  suit  should  be 
disposed  of  before  the  expiration  of  any  ^iven  quarter,  only 
a  ratable  proportion  should  be  paid.  Slctre  facias  will  not 
lie  on  such  a  record.  Before  it  can  be  known  what  amount 
is  due,  resort  must  be  had  to  evidence  aliunde.  The  amount 
claimed  in  the  present  action  to  have  accrued  to  plaintiff, 
under  the  order,  is  $639.88,  and  whether  that  is  the  true 
amount  is  a  matter  of  evidence.  It  will  be  observed  the 
amount  claimed  to  be  due  has  not  been  ascertained  by  the 
judgment  of  the  court,  nor  does  it  rest  in  computation." 

We  think  the  language  quoted  equally  applicable  to  the 
order  in  question  and  to  the  present  suit  on  the  order.  In 
the  present  suit,  the  record  does  not  show  the  amount 
claimed  to  be  due.  This  required  evidence,  which  was  fur- 
nished by  the  admission  of  the  parties  as  to  what  had  been 
paid.  We  ajre  of  opinion  that  the  order  sued  on  must 
be  regarded  as  interlocutory,  in  the  sense  that  it  is  not 
final  for  the  purpose  of  a  suit  at  law  based  on  it  By  its 
terms  the  alimony  is  payable  during  the  pendency  of  the 
suit  "  and  until  the  further  order  of  the  court"  No  execu- 
tion could  have  issued  on  the  order,  and  the  court,  at  any 
time  pending  the  suit,  could  have  modified  or  set  it  aside 
altogether,  for  good  cause  shown. 

In  Webb  v.  Buckelow,  82  N.  Y.  555,  the  plaintiff  relied 
on  an  interlocutory  order,  which  seemed  to  settle  his  rights 
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itt  the  premises  except  as  to  the  amount  due,  in  so  far  as 
an  interlocutory  order  could  have  such  effect.  The  court, 
after  stating  the  general  rule  as  to  the  conclusiveness  of 
judgment,  say: 

"It  is,  therefore, only  a  final  judgment  upon  the  merits, 
which  prevents  further  contest  upon  the  same  issue, 
and  becomes  evidence  in  another  action  between  the 
same  parties  or  their  privies.  Until  final  judgment  is 
reachea  the  proceedings  are  subject  to  change  and  modifi- 
cation; are  imperfect  and  inchoate,  and  can  avail  nothing 
as  a  bar,  or  as  evidence,  until  the  judgment,  with  its  verity 
as  a  record,  settles  finally  and  conclusively  the  questions  at 
issue.  An  interlocutory  order  is  not  such  a  judgment.  It 
is  not  a  judgment  at  all.  (Code  of  Proo.,  Sec.  245;  Belmont 
V.  Ponvert,  3  Robt.  N.  Y.  693.)  And  if  as  an  order  it  par- 
takes, in  equity  cases,  of  the  character  of  what  was  long 
known  as  an  interlocutory  decree,  yet,  whenever  it  is  not 
final,  whenever  it  fails  to  fix  and  determine  the  ultimate 
rights  of  the  parties,  wherever  it  leaves  room  for  a  final 
decision  yet  to  be  made,  it  is  not  admissible  in  another 
action,  for  the  plain  reason  that  it  has  finally  decided  and 
settled  nothing.  Until  the  judgment  comes,  no  man  can 
know  what  the  ultimate  decision  will  be." 

In  Allen  v.  Allen,  100  Mass.  373,  the  court  state  very 
cogent  reasons  why  an  action  at  law  should  not  be  main- 
tained for  the  enforcement  of  a  final  domestic  decree,  which 
reasons  apply  much  more  strongly  to  an  order  for  alimony 
pendente  lite,     lb.  374. 

If  the  order  in  question  is  final,  as  contended  by  appellee's 
counsel,  the  Superior  Court,  which  made  the  order,  has 
ample  power  to  enforce  it,  and  we  can  conceive  of  no  rea- 
son why  an  application  was  not  made  to  that  court  for  its 
enforcement,  instead  of  bringing  suit  before  a  justice  of  the 
peace  some  four  months  after  the  final  decree,  except  it  be 
that  counsel  apprehended  that  the  court  would  not  have 
enforced  the  order.  It  is  admitted  that  the  alimony  was 
paid  to  September  12th.  On  the  9th  day  after  that  time, 
or  September  21st,  appellee,  by  her  counsel,  admitted  in 
open  court,  on  the  trial  of  the  cause,  that  she  was  guilty  of 
adultery,  and  the  court  then  and  there  decided  the  cause, 
onlv  leavinof  to   be  determined   the  form  of    the  decree. 
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There  were  some  property  rights  involved,  and  it  appears 
from  the  evidence  that  counsel  for  each  party  had  prepared  a 
draft  of  decree.  After  appellant's  admission  that  she  was 
guilty  of  adultery,  and  the  oral  decision  in  favor  of  appellant 
by  the  court,  we  think  it  extremely  probable  that  the  court 
would  have  refused,  if  applied  to,  to  enforce  further  the 
order  for  temporary  alimony,  and  we  think  it  clear  that 
the  court  would  have  been  amply  warranted  in  so  refusing. 
In  Rawson  v.  Rawson,  37  111.  App.  491,  the  coiXrt,  McAl- 
lister, Justice,  delivering  the  opinion,  say  : 

"  The  law  is  well  settled  in  England  and  in  this  country, 
that  adultery  on  the  part  of  the  wife  operates  as  a  discharge 
of  the  husband  from  all  obligations  to  support  her,"  citing 
numerous  cases. 

Actions  at  law  on  such  orders  as  the  present  would  be 
unnecessary  litigation,  and  would  involve  additional  and 
unnecessary  expense  to  the  parties,  because  relief  can  be 
had  by  one  entitled  thereto  in  a  summary  way,  on  proper 
application  to  the  chancery  court.  If  such  action  as  the 
present,  brought  four  months  after  the  final  decree,  can  be 
maintained  on  such  orders  as  that  in  question,  no  reason 
can  be  perceived  why  like  suits  may  not  be  brought  pend- 
ing the  divorce  suit,  and  while  the  court  still  retains  juris- 
diction to  set  aside  the  order  sued  on.  Suppose  that  a  suit 
at  law  should  be  brought  and  judgment  recovered  pending 
the  divorce  suit,  and  that  the  chancery  court,  having  ample 
power  in  the  premises,  should  subsequently  set  aside  the 
order  on  which  the  judgment  was  based.  In  such  case  two 
questions  would  arise :  First,  whether,  the  order  having 
been  in  the  breast  of  the  chancellor  when  the  action  at  law 
was  commenced,  and  when  the  judgment  was  rendered,  with 
power  to  modify  it  or  set  it  aside,  the  court  of  law  had 
jurisdiction;  and  secondly,  whether  a  judgment,  legally 
deprived  of  the  only  foundation  on  which  it  rested,  could  be 
enforced.  The  law  does  not  contemplate  such  inconsist- 
encies. We  are  of  opinion  that  the  action  can  not  be  main- 
tained. 

The  judgment  will  be  reversed. 
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Board  of  Education  t.  Patrick  Foley^  for  the  nse  of^  etc. 

1.  OoNTBACTB— Burtfen  to  Show  Them  Within  Special  Statutory 
Authority. — Where  the  power  to  contract  exists  purely  by  virtue  of  spe- 
cial statutory  authority,  the  burden  is  upon  those  seeking  to  enforce  the 
contract  to  show  that  it  is  within  the  authority. 

2.  FuLADiJUO— Where  the  Right  to  Contract  Exists  by  Special  Statu- 
tory Authority, — Where  the  power  to  contract  exists  purely  by  virtue 
of  special  statutory  authority,  the  declaration  should  show  an  indebted- 
ness ^*  contracted  in  the  manner"*  authorized  by  statute,  and  on  the 
trial  proof  should  have  been  made  of  such  facts. 

Assnmpsfty  for  work  and  labor  and  materials  furnished.  Appeal 
from  the  Superior  Court  of  CJook  County;  the  Hon.  Axbl  Chytraos, 
Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at  the  Octo- 
ber term,  18d9.    Reversed  and  remanded.    Opinion  filed  May  4,  1900. 

Daniel  J.  MoMahon,  attorney  for  appellant. 

Thomas  McEneby,  attorney  for  appellee;  Albert  B. 
Force,  of  counsel. 

Mb.  Justice  Freeman  delivered  the  opinion  of  the  court. 

Appellee  brought  suit  before  a  justice  of  the  peace  to 
recover  upon  an  order  or  voucher  alleged  to  have  been 
issued  for  work  done  under  contract  with  directors  of  a 
school  district  in  the  town  of  Lake,  before  the  latter  was 
annexed  to  Chicago.  Appellant  is  sued  as  successor  of  the 
school  directors  of  said  district  by  reason  of  such  annexa- 
tion, and  appealed  to  the  Superior  Court  from  the  judgment 
rendered  against  it  by  the  j ustice.  The  cause  was  submitted 
to  that  court  for  trial  without  a  jury,  and  judgment .  ren- 
dered in  favor  of  appellee. 

It  is  claimed  by  appellant  that  the  voucher  in  question 
was  issued  at  a  time  when  there  were  no  funds  in  the  town- 
ship treasury  applicable  to  its  payment,  and  that  hence  it 
was  void. 

There  was  oral  testimony  tending  to  show  that  appellee 
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made  a  bid  in  writing  to  do  certain  work  for  the  directors 
of  said  school  district  in  repairing  a  school  house  with  fences 
and  outbuildings  connected  therewith,  at  a  price  of  $125.75. 
The  bid  was  accepted  at  a  meeting  of  the  directors  held  in 
July,  1S87,  and  the  work  was  completed  about  the  last  of 
August  or  first  of  September  following.  After  examina- 
tion and  approval  of  the  work  appellee  received  a  school 
voucher  or  warrant  "  issued  in  the  regular  way."  It  was 
dated  in  July,  1887,  but  according  to  the  testimony  was  not 
delivered  to  appellee  until  the  work  was  done.  Oral  testi- 
mony was  admitted  tending  to  show  that  the  action  of  the 
directors  in  letting  the  contract  was  taken  at  a  formal  meet- 
ing with  all  the  directors  present;  and  one  of  the  members 
of  the  board  testifies  that  at  the  same  meeting  and  in  the 
same  connection  the  clerk  was  instructed  to  make  out  the 
voucher  to  be  delivered  to  appellee  when  the  work  was 
completed  and  approved  by  the  board. 

While  the  records  themselves  are  the  best  evidence,  it 
does,  we  think,  sufficiently  appear  that  the  record  of  these 
proceedings  is  lost.  Appellant's  auditor,  the  custodian  of 
its  books  and  records,  testifies  that  he  made  diligent  efforts 
and  was  unable  to  secure  these  books.  They  should  be  in 
his  hands.  There  is  other  evidence  to  the  same  eflfect,  and 
we  regard  the  evidence  on  the  whole  in  the  absence  of  any- 
thing to  the  contrary,  as  justifying  the  admission  of  oral 
testimony  to  the  extent  permitted. 

The  statute  then  in  force  provided  that  such  warrants 
should  be  "  drawn  and  issued  "  upon  the  treasurer,  "  only 
when  at  the  time  of  the  drawing  and  issuing  of  such  war- 
rant there  shall  be  sufficient  monej^  in  the  appropriate  fund 
in  the  treasury  to  pay  such  warrant."  As  in  this  case  the 
warrant  was  ordered  drawn  and  issued  upon  the  completion 
of  the  work  and  its  approval,  and  was  not  delivered  until 
that  time;  the  mere  fact  that  it  was  prepared  by  the  clerk 
and  dated  beforehand  is  not  of  itself  important. 

The  evidence  tends  to  show  that  the  work  in  payment  for 
which  the  so-called  voucher  was  issued,  was  done  in  accord- 
ance with  the  contract  and  received  the  approval  of  the 
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directors.  There  is  nothing  in  the  record  which  contra- 
dicts such  evidence,  and  that  there  was  a  valid  and  subsist- 
ing indebtedness  lawfully  incurred  at  the  time,  and  for 
which  the  warrant  was  delivered  to  appellee,  must  be  con- 
sidered sufficiently  proven,  though  as  an  ofien  account  it 
would  now  be  barred  by  the  statute  of  limitations. 

There  is  evidence  tending  to  show  that  within  a  week 
after  receiving  the  warrant  appellee  went  to  the  township 
treasurer,  and  was  told  there  was  no  money  in  the  treasury 
out  of  which  it  could  be  paid.  Within  a  month  or  six 
weeks  thereafter  it  was  again  presented  with  the  same  result, 
and  after  annexation  it  was  inefifectually  presented  for  pay- 
ment to  appellant.  The  testimony  as  to  the  treasurer's 
statement  that  there  were  no  funds  in  the  treasury  appli- 
cable to  payment  of  the  warrant  at  the  time  it  was  presented, 
does  not  even  tend  to  prove  the  absence  of  such  funds  at 
the  time  the  warrant  was  issued. 

But  it  is  urged  that  the  burden  of  proof  rested  upon  appel- 
lee to  show  affirmatively  that  there  was  **  sufficient  money 
in  the  appropriate  fund  in  the  treasury  to  pay  such  war- 
rants," at  the  time  it  was  issued,  and  that  in  the  absence  of 
such  proof,  the  order  must  be  deemed  void.  If  it  appeared 
from  the  evidence  as  it  did  by  stipulation  in  the  case  of 
County  of  Cook  v.  Lowe,  23  III.  App.  649,  that  at  the  time 
of  drawing  and  issuing  this  warrant  there  was  not  sufficient 
money  applicable  in  the  treasury  to  meet  it,  there  could  be 
no  question  as  to  its  invalidity.  In  County  of  Cook  v. 
Schaflfner,  46  111.  App.  611  (62i)),  the  county  itself  offered 
to  prove  that  there  was  no  such  money  in  the  treasury,  thus 
assuming  the  bunlen  which,  if  appellant's  contention  is  cor- 
rect, rests  upon  the  plaintiff.  It  was  ther^"  held  that  the 
rejection  of  such  offer  so  made  as  matter  of  defense  was 
erroneous,  as  it  would  have  shown  that  the  warrants  sued 
on  were  issued  when  the  conditions  required  by  the  statute 
did  not  exist. 

We  are  not  referred  to  any  cases  where  the  precise  point 
as  here  involved  is  decided.  But  the  general  principle  is  no 
doubt  as  stated  in  Dement  v.  Rokker,  126  111.,  on  page  197, 
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that  where  the  power  to  contract  exists  purely  by  virtue  of 
special  statutory  authority,  the  burden  is  upon  those  seek- 
ing to  enforce  the  contract  to  show  that  it  is  within  the 
authority.  And  in  School  Directors  v.  Sippy,  54  111.  287,  it 
is  held  that  the  declaration  should  have  shown  an  indebted- 
ness "contracted  in  the  manner  "  authorized  by  statute,  and 
that  on  the  trial,  proof  should  have  been  made  of  such  facts. 
To  the  same  eflFect  is  School  Directors  v.  Taylor,  54  111.  289. 
Inasmuch  as  the  warrant  in  controversy  was  void  unless 
issued  when  there  was  money  in  the  treasury  applicable  to 
its  payment  it  was  under  the  authority  of  these  and  like 
cases  necessary  for  appellee  to  prove  affirmatively  that  it 
was  so  issued,  in  order  to  recover. 

It  is  contended,  however, that  appellee  is  entitled  to  recover 
upon  the  original  contract  notwithstanding  the  bar  of  the 
statute  of  limitations,  as  upon  a  "written  contract"  or  at 
least  "evidence  of  indebtedness  in  writing."  This  conten- 
tion can  not  be  sustained.  While  there  is  evidence  that 
appellee's  original  bid  was  in  writing,  yet  there  is  no  evi- 
dence of  any  written  acceptance  even  in  the  lost  records  of 
the  school  district.  No  contract  in  wptting  is  proven,  and 
the  warrant  itself,  if  void  as  a  warrant,  would  not  be  com- 
petent evidence  of  indebtedness  against  the  district  or  its 
successor. 

We  are  of  opinion  that  the  warrant  was  improperly 
admitted  in  evidence.  The  judgment  of  the  Superior  Court 
must  be  reversed  and  the  cause  remanded. 


8      478 
al938  928 


Warren  A.  Wells,  Addison  E.  Wells  and  Fred.  A.  Wells  STU 
V.  John  Bourdages. 

1.  Negligence— Concwrnngr  and  Proximate  Causes, — Where  the 
negligence  charged  is  the  proximate  cause  of  the  injury  and  some  other 
act  a  concurring  cause,  such  concurring  cause  will  not  free  the  defend- 
ant from  liability. 

Action  in  Case,  for  personal  injuries.  Appeal  from  the  Superior 
Court  of  Cook  County;  the  Hon.  Marcus  Kavanagh,  Judge,  presiding. 
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Heard  in  this  court  at  the  October  term,  1899.     AfiArmed.    Opinion  filed 
AprU  16,  1900. 

Statement. — Appellee  brought  this  suit  to  recover  dam- 
ages for  personal  injuries  sustained,  as  is  alleged,  through 
the  negligence  of  appellants. 

Appellants,  at  the  time  in  question,  were  building  con- 
tractors, and  engaged  in  reconstructing  a  building  in  the 
city  of  Chicago.  Appellee  was  in  their  employ  as  a  laborer. 
In  the  building  where  the  work  was  done  there  was  a  tem- 
porary hoist  or  elevator,  used  in  the  work  of  reconstruction. 
It  was  a  double  platform  hoist,  so  arranged  that  while  one 
platform  went  up,  the  other  would  descend  in  an  open  shaft. 
Appellee  was  under  the  control  and  direction  of  Steslar, 
appellants'  general  superintendent,  and  of  Castor,  a  sub- 
foreman. 

At  the  time  of  the  injury  appellee  had  been  ordered  by 
Stesler,  the  superintendent,  to  go  upon  the  hoist  or  elevator 
to  repair  the  guides  upon  which  it  ran  up  and  down,  and 
otherwise  put  it  in  good  running  condition.  Stesler  notified 
Castor,  the  sub-foreman,  that  appellee  was  so  engaged,  and 
that  when  appellee  had  the  elevator  in  shape,  Castor  would 
be  informed  thereof.  While  appellee  was  upon  one  of  the 
platforms  of  the  elevator  at  the  main  floor,  and  was  about 
to  be  lifted  to  the  second  floor,  where  he  had  to  repair  one  of 
the  approaches  to  the  elevator,  and  before  Castor  had  re- 
ceived any  information  that  appellee's  work  was  completed. 
Castor  ordered  a  laborer,  Nelson,  to  wheel  a  load  of  brick 
upon  the  other  platform  of  the  elevator,  which  was  then  at 
the  eighth  floor.  While  Nelson  was  obeying  this  order  of 
the  foreman  a  bell  was  rung  by  some  one,  which  was  a 
signal  to  the  engineer  to  start  the  elevator.  The  engineer 
started  the  two  platforms  of  the  elevator  in  motion  while 
appellee  with  his  tools  was  upon  the  lower  of  the  platforms 
to  be  carried  up  to  the  second  floor,  and  by  this  movement 
of  the  mechanism  of  the  double  elevator  the  upper  platform, 
upon  which  Nelson  was  loading  the  brick,  was  dropped 
away  from  the  eighth  floor.  The  result  was  that  the  load 
of  brick  was  spilled  oflf  from  the  upper  platform  by  the  move- 
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ment,  and  part  of  the  same  fell  from  the  eighth  floor  to  the 
lower  platform,  which  was  just  leaving  the  main  floor,  and 
falling  upon  appellee,  injured  him. 

There  is  some  conflict  in  the  evidence,  but  it  sufficiently 
establishes  the  foregoing  facts  to  warrant  a  jury  in  basing 
a  verdict  upon  such  facts. 

The  trial  resulted  in  verdict  and  judgment  for  appellee  in 
the  amount  of  $4,800,  from  which  judgment  this  appeal  is 
prosecuted. 

John  A.  Post  and  O.  W.  Dynes,  attorneys  for  appellants. 

E.  S.  CuMMiNGs,  attorney  for  appellee. 

Mb.  Pbesiding  Justice  Seaes  delivered  the  opinion  of  the 
court. 

It  is  contended  by  counsel  for  appellants  that  the  evi- 
dence fails  to  show  any  negligence  of  appellants  as  a  cause 
of  the  injury.  This  contention  can  not  be  sustained.  We  . 
are  of  opinion  that  the  evidence  fully  warranted  the  jury 
in  finding  that  appellants,  through  their  vice-principal, 
were  guilty  of  negligence,  and  that  such  negligence  was  a 
proximate  cause  of  the  injury  to  appellee.  Two  of  the 
representatives  of  appellants,  who  stood  in  the  relation  of 
vice-principal,  had  control  of  the  services  of  appellee.  One 
of  them,  Stesler,  the  superintendent,  with  the  knowledge 
of  the  other.  Castor,  the  foreman,  directed  appellee  to  go 
upon  the  elevator  to  make  certain  repairs.  At  the  same 
time  Castor  was  notified  of  appellee's  oocupation,  and  that 
when  the  repairs  were  finished  and  the  elevator  ready  for 
use,  appellee  would  so  inform  him.  With  the  knowledge 
that  appellee  had  gone  upon  the  lower  platform  of  the  ele- 
vator and  without  waiting  to  be  informed  that  he  had 
completed  his  work  there.  Castor  ordered  another  laborer 
under  his  control  to  wheel  a  load  of  brick  upon  the  upper 
platform  of  the  elevator,  which  was  then  at  the  eighth  floor. 
The  jury  have  found  that  this  was  negligence,  and  we  are 
of  opinion  that  this  finding  was  warranted  by  the  evidence. 
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That  this  negligence  must  be  imputed  to  appellants  is,  we 
think,  clear. 

Castor  testified  that  he  was  foreman  over  appellee  and 
Nelson.  He  denied  knowledge  of  appellee's  undertaking 
to  repair  the  elevator,  and  asserted  that,  on  the  contrary, 
appellee  had,  by  his  direction,  gone  to  the  second  floor  just 
previous  to  the  injury,  to  unload  brick  from  the  elevator. 

The  relation  of  both  Stesler  and  Castor,  as  vice-princi- 
pals of  appellants,  is  clearly  established.  The  conflict  is  as 
to  whether  Stesler  had  sent  appellee  to  work  upon  the  ele- 
vator, with  the  knowledge  of  Castor,  or  Castor  had  sent 
appellee  to  the  second  floor  to  assist  in  unloading  brick. 
The  jury  were  warranted  in  believing  the  testimony  of 
Stesler  and  appellee  in  this  behalf. 

It  is  also  contended  that  appellee  was  guilty  of  contrib- 
utary  negligence  by  reason  of  using  the  elevator  to  go  from 
the  main  to  the  second  floor,  because  employes  were  for- 
bidden to  use  the  elevator  for  carriage  from  floor  to  floor. 
This  contention  is  of  no  force.  For,  in  this  instance,  if 
appellee  and  the  superintendent  are  to  be  believed,  appellee 
was  upon  the  elevator,  not  as  a  passenger,  but  by  express 
direction  of  the  superintendent,  and  for  the  purpose  of 
repairing  the  elevator,  its  guides  and  approaches.  Stesler, 
the  superintendent,  testified: 

"  I  ordered  him  to  put  that  elevator  in  shape.  *  *  * 
I  told  him  to  go  down  and  get  on  the  cage  and  see  that  it 
was  in  proper  shape.  *  *  *  I  told  Castor  *  *  * 
that  Bourdages  would  let  him  know  when  the  machine 
would  be  in  proper  shape,  and  then  I  told  Bourdages  to  let 
me  know  when  he  had  done  with  his  work  on  the  machine." 

Neither  in  this  respect,  nor  in  any  other,  could  the  jury 
have  reasonably  found  that  appellee  was  guilty  of  negli- 
gence upon  his  part. 

It  is  further  contended  that  because  just  before  the 
machinery  was  started  which  moved  the  two  platforms  of 
the  elevator,  some  person,  undisclosed,  rang  a  bell,  which 
was  a  signal  for  starting,  therefore  the  ringing  of  the  bell 
was  the  cause  of  the  injury  to  appellee,  and  by  the  same 
reasoning,  the  action  of  Castor  in  ordering  the  brick  loaded 
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upon  the  upper  platform  was  not  the  cause.  But  the  jury 
were  warranted  in  finding  that  the  efficient  and  proximate 
cause  of  the  injury  was  the  negligence  of  appellants, 
through  Castor,  in  beginning  to  place  brick  upon  the  upper 
platform  of  the  elevator  before  he  had  received  any  notice 
that  appellee  had  finished  his  work  upon  the  part  of  the 
elevator  below.  Castor  had  begun  the  loading  of  the  upper 
platform  before  the  bell  rang.  The  ringing  of  the  bell 
could  have  done  no  harm  but  for  the  premature  loading  of 
the  upper  platform.  With  or  without  a  bell,  it  was  proper 
that  the  engineer  should  move  the  elevator  to  take  appel- 
lee up  and  down  in  the  course  of  his  work  in  repairing  the 
guides  of  the  elevator.  It  is  not  disclosed  by  the  evidence 
how  the  bell  happened  to  be  rung.  If  it  could  be  said  that 
without  the  unauthorized  and  negligent  ringing  of  the  bell 
the  engineer  would  not  have  continued  moving  the  elevator 
as  before  to  enable  appellee  to  pass  up  and  down  the  shaft 
in  making  his  repairs,  still  the  fact  would  not  control  the 
conclusion  reached.  For  the  ringing  of  the  bell  as  a  con- 
curring cause  would  not  relieve  appellants  from  the  result 
of  their  negligence,  which,  if  Stesler  and  appellee  are  to  be 
believed,  was,  after  all,  the  eificient  and  proximate  cause  of 
the  injury.  Had  there  been  no  negligent  attempt  to  hurry 
the  loading  of  the  upper  platform  before  appellee  had  fin- 
'ished  his  work  below,  the  injury  could  not  have  occurred. 
That  other  causes  concurred  is  not  controlling.  North 
Chicago  St.  R.  R.  Co.  v.  Dudgeon,  83  111.  App.  528. 

We  see  no  escape  for  appellants  from  the  liability  fixed 
upon  them  by  the  judgment  in  this  case. 

The  decisions  cited  by  counsel  in  cases  where  the  injury 
has  resulted  from  perils  which  were  the  necessary  accompa- 
niment of  a  process  of  tearing  down  or  constructing  a 
building  do  not  apply.  Clark  v.  Liston,  64  111.  App.  678, 
and  Richardson  v.  Anglo-American  Co.,  72  111.  App.  77,  are 
cited  in  this  connection.  But  in  those  and  like  cases  the 
hazard  lay  in  the  incomplete  and  constantly  changing  con- 
ditions of  construction  or  tearing  down. 

Here  the  peril  was  in  the  negligence  of  one  of  the  two 
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vice-principals  of  the  employer,  who,  after  the  employe  had 
been  directed  to  a  place  of  danger,  by  explicit  order,  caused 
the  danger  to  result  in  an  injury. 

No  complaint  is  made  as  to  matters  of  procedure.  It  is 
not  argued  that  the  amount  of  the  recovery  is  excessive. 

The  judgment  is  affirmed. 


Charles  W.  Colehonr  v.  Edward  Boby  et  al. 

1.  CertipicaTB  of  EvTOKtfCR— Functions  o/.— The  sole  ofllce  or  func- 
tion of  a  certificate  of  evidence  in  chancery  causes,  is  to  truly  set  forth 
the  evidence  offered,  rejected,  received  and  considered  on  the  hearing, 
and  any  attempt  to  make  it  subserve  some  other  purpose  is  without 
warrant  of  law. 

2.  Chancery  Practice— Prewjrtnnflf  a  Motion  and  Order  Thereon. 
—The  method  of  preserving  a  motion  and  order  thereon  in  a  chancery 
cause  by  setting  forth  in  a  certificate  of  the  judge,  entitled  a  certificate 
of  evidence,  that  the  court  overruled  and  denied  the  prayer  of  plaintiff 
in  error  for  an  appeal,-  is  wholly  inoperative.  It  is  no  part  of  the  ofiSce 
or  function  of  a  certificate  of  evidence  to  preserve  motions  and  orders 
in  a  chancery  cause  for  purposes  of  review  by  an  appellate  court 

8.  Same— ilcccptonce  of  Bids  for  the  Purchase  of  Land  in  Discretion 
of  the  ChanceUor.^ln  matters  such  as  accepting  bids  for  the  purchase 
of  land,  the  chancellor  has  a  broad  discretion. 

Bill  to  Set  Aside  Sale  of  Real  Estate.— Error  to  the  Circuit  Court  of 
Cook  County;  the  Hon.  Edward  F.  Dunne,  Judge,  presiding.  Heard 
in  the  Branch  Appellate  Court  at  the  October  term,  1899.  AfiOrmed. 
Opinion  filed  May  4,  1900. 

Frank  P.  Blair,  attorney  for  plaintiff  in  error. 

Garnett  &  Garnett  and  James  E.  Munroe,  attorneys  for 
Title  Guarantee  and  Trust  Co.,  one  of  the  defendants  in  error. 

Mr.  Justice  Shepard  delivered  the  opinion  of  the  court 
Plaintiff  in  error  expressly  limits  himself  in  his  brief  to 
two  points. 
The  first  one  is  based  upon  his  fifth  assignment  of  error. 
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that  the  Circuit  Court  erred  in  denying  his  prayer  for  an 
appeal. 

It  appears  that  on  November  1, 1898,  a  decree  was  entered 
in  the  cause,  ordering,  among  other  things,  that  a  certain 
132  acres  of  land  be  sold  by  the  receiver  to  a  named  bidder 
therefor  at  a  specified  price,  unless  on  or  before  February  1, 
1899,  some  other  good  and  responsible  purchaser  should  be 
found  who  would  pay  the  receiver  a  greater  sum. 

It  is  made  to  appear  by  an  order  in  the  cause,  entered 
February  3, 1899,  that  on  February  1, 1899,  the  day  limited 
as  above,  one  Cooke,  by  attorneys,  presented  to  the  court 
his  written  oflFer  for  said  latfd  of  a  sum  about  $13,000  greater 
than  the  original  bid,  and  that  after  continuances  of  the 
matter  of  said  increased  offer  from  time  to  time  and  the 
hearing  of  evidence  produced  respecting  said  offer,  the  court 
found  that  Cooke  was  unable  to  make  the  cash  payment 
referred  to  in  his  offer,  and  that  he  was  not  a  good  and 
responsible  purchaser  within  the  meaning  of  said  decree  of 
November  1st. 

It  was  thereupon  ordered  that  Cooke's  offer  be  rejected 
and  that  the  receiver  convey  the  premises  to  the  original 
bidder. 

Assuming  that  this  order  of  February  8, 1899,  was  appeal- 
able, the  record  of  the  cause  does  not  show  that  any  appeal 
from  it  was  prayed. 

The  record  does  show  the  taking  of  an  exception  to  the 
order — a  totally  useless  act — and  that  thirty  days  were  given 
within  which  to  prepare  and  present  a  certificate  of  evi- 
dence, but  shows  nothing  further  in  the  direction  of  an 
appeal. 

Accompanying  the  record  is  a  certificate  of  the  judge, 
entitled  a  "certificate  of  evidence,"  setting  forth  inter  alia 
that  the  court  overruled  and  denied  the  prayer  of  plaintiff 
in  error  for  an  appeal  "  from  said  decree  of  November  1, 
1898,  and  said  order  February  3, 1899." 

Such  a  method  of  preserving  a  motion  and  order  thereon 
in  a  chancery  cause  is  wholly  inoperative.  Flaherty  v. 
McCormick,  123  111.  525;  Ames  v.  Stockhoff,  73  111.  App.  427. 
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It  is  said  in  the  Flaherty  case,  supra  : 

"  The  sole  office  or  function  of  a  certificate  of  evidence  in 
chancery  causes,  as  its  very  name  implies,  is  to  truly  set 
forth  the  evidence  offered,  rejected,  received  and  considered 
on  the  hearing,  and  any  attempt  to  n(iake  it  subserve  some 
other  purpose  is  without  warrant  of  law;  *  *  *  it  is 
no  part  of  its  office  or  function  to  preserve  the  motions 
and  orders  in  a  chancery  cause  for  purposes  of  review  by 
an  appellate  tribunal." 

It  only  appearing  by  the  so-called  certificate  of  evidence 
that  an  appeal,  from  either  decree  or  order,  was  denied,  the 
assignment  of  error  in  such  respect  is  not  available  for 
review. 

The  second  point  attacks  the  rejection  of  Cooke's  bid. 
The  original  bid  was  about  §136,000.  Cooke's  oflFer  increased 
that  sum  to  about  $150,000.  Without  detailing  the  evi- 
dence upon  which  the  court  acted,  we  think  after  a  consid- 
eration of  it  all,  that  there  was  no  such  showing  made  of 
Cooke's  ability  to  perform  his  oflfer  as  would  have  warranted 
the  court  in  throwing  aside  the  earlier  bid  and  substituting 
his.  In  all  such  matters  the  chancellor  has  a  broad  discre- 
tion (Quigley  v.  Breckenridge,  180  111.  627,  Sowards  v. 
Pritchett,  37  111.  518),  and,  quite  clearly,  there  was  no  abuse 
of  discretion  committed  in  this  instance.  The  order  of  the 
Circuit  Court  is  affirmed. 


Milton  H.  Wilson  et  al.  v.  Henry  H.  Boelofs  et  al. 

1.  Innocent  Purchasers— TT/io  -4re.— Parties  who  acquire  goods 
under  a  chattel  mortgage  without  any  knowledge  of  their  fraudulent 
acquisition  by  the  mortgagor  must  be  deemed  innocent  purchasers. 

2.  Partners — When  Parties  Are  Liable  as. — Where  parties  hold 
themselves  out  to  the  community  by  acts  or  declarations  as  partners 
they  will  become  liable  as  such,  even  if  no  partnership  ever  existed. 

8.  Same — Acts  Within  the  Apparent  Scope  of  Partner's  Authority, 
— It  is  a  matter  of  no  consequence  whether  a  partner  is  acting  fairly 
with  his  copartners  in  a  particular  transaction  or  not;  if  the  act  is  within 
the  apparent  scope  of  his  authority  and  professedly  for  the  firm,  his 
acts  and  representations  are  binding  upon  the  firm  in  favor  of  the  in- 
debtedness of  a  third  party. 
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BepleTin.— Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
Richard  W.  Clifford,  Judge,  presiding.  Heard  in  the  Branch  Appel- 
late Court  at  the  October  term,  1899.  Reversed  and  remanded.  Opin- 
ion filed  May  4,  1900. 

Statement. — This  is  a  replevin  suit  brought  by  appel- 
lees to  recover  from  appellants  certain  goods  which  the 
latter  had  taken  under  a  chattel  mortgage. 

Prior  to  August  10th,  there  had  existed  in  Chicago  a  firm 
known  as  McCrea  &  Young,  consisting  of  James  McCrea, 
Jr.,  and  George  R.  Young.  At  that  date  the  firm  dis- 
solved, McCrea  retiring,  and  Young  continued  the  business, 
using,  however,  with  McCrea's  consent,  the  name  and  style 
of  the  old  firm  as  before  the  dissolution.  The  signs,  labels 
and  stationery  still  bore  the  old  firm  name,  and  the  letter- 
heads exhibited  also  the  individual  names  of  James  Mc- 
Crea, Jr.,  and  George  R.  Young,  as  if  no  dissolution  had 
occurred. 

Appellees  are  wholesale  merchants  in  Philadelphia.  In 
January,  1895,  their  Chicago  agent  sold,  as  ho  supposed,  to 
McCrea  &  Young,  a  bill  of  goods,  and  in  March  following 
additional  goods  were  ordered  in  the  same  firm  name. 

March  29,  1895,  the  said  Young,  who  had  been  thus  con- 
ducting the  business  under  the  old  firm  name,  executed  a 
note  inpayment  of  indebtedness  to  Wilson  Bros.,  the  appel- 
lants, and  secured  the  same  by  a  chattel  mortgage  upon 
his  stock,  which  included  goods  purchased  from  appellees. 
This  chattel  mortgage  was  immediately  foreclosed,  and  a 
few  days  thereafter  appellees  instituted  the  present  suit 
and  caused  the  seizure  of  the  goods  in  controversy  under  a 
writ  of  replevin. 

At  the  close  of  all  the  evidence  counsel  for  appellants 
requested  an  instruction  directing  the  jury  to  find  their  cli- 
ents not  guilty.  The  court  refused  to  so  instruct,  and  from 
the  finding  and  judgment  in  favor  of  appellees  this  appeal 
is  prosecuted. 

Cbatty,  Jarvis  &  Cleveland,  attorneys  for  appellees. 

Flower,  Smfth  &  Musorave,  attorneys  for  appellants. 
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Mr.  Justice  Freeman  delivered  the  opinion  of  the  court. 

There  is  no  material  conflict  as  to  the  facts. 

It  is  contended  in  behalf  of  appellees  that  they  were  led 
to  suppose  that  they  were  making  a  sale  of  the  goods  in 
controversy  to  the  firm  of  McCrea  &  Young,  when  in  fact 
no  such  firm  then  existed;  that  there  was  thus  fraud  and 
mistake  in  the  identity  of  the  buyer,  and  the  contract  of 
sale  was  therefore  void;  that  no  title  was  acquired  by 
McCrea  &  Young,  or  either  of  them,  and  none  can  be 
acquired  from  them;  and  that  appellees  can  maintain  trover 
or  replevin  to  recover  the  property  wherever  it  may  be 
found,  even  in  the  hands  of  innocent  purchasers.  This  con- 
tention was  apparently  sustained  by  the  trial  court. 

That  appellants  were  innocent  of  knowledge  of  the  trans- 
actions between  appellees  and  Young  in  the  name  of  McCrea 
&  Young  is  not  questioned.  They  acquired  the  property  in 
controversy  with  other  property  from  Young,  under  a 
chattel  mortgage  given  to  secure  payment  of  a  legitimate 
indebtedness.  Having  no  knowledge  of  the  nature  of  the 
transactions  out  of  which  appellee's  claim  arises,  they  must 
be  deemed  innocent  purchasers.  Kranert  v.  Simon,  65  111. 
344. 

If  Young  acquired  a  good  title  in  his  own  name  or  in  the 
firm  name  of  McCrea  ife  Young,  by  the  purchase  from  appel- 
lees, then  there  can  be  no  question  as  to  the  validity  of  the 
conveyance  to  appellants.  It  is  urged  that  he  did  not;  that 
there  was  no  sale  either  to  him  or  to  the  supposed  firm, 
because  there  was  no  agreement,  no  meeting  of  the  minds 
of  the  parties  to  the  transaction,  and  hence  no  contract.  It 
is  said  there  was  no  sale  to  McCrea  &  Young  because  no 
such  firm  existed,  as  Young  well  knew,  although  he  was 
making  the  purchase  in  that  firm  name;  and  that  there  was 
no  sale  to  Young  because  appellants  supposed  they  were 
selling  to  McCrea  &  Young,  when  in  reality  the  purchaser 
was  Young  alone. 

This  view  is  elaborately  argued  by  appellees,  and  author- 
ities are  cited  in  support  of  the  proposition  that  a  third 
party  can  acquire  no  title  to  personal  property  from  one 
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who  obtained  possession  through  a  contract  void  on  account 
of  mistake;  as  where  A  sells  goods  to  X,  being  led  to  think 
X  is  T,  and  X  sells  the  goods  to  M,  who  acquires  no  right. 
Citing  Anson  on  Contracts,  2d  Am.  Ed.,  star  page  205; 
Winchester  v.  Howard,  97  Mass.  304;  Boston  Ice  Co.  v. 
Potter,  123  Mass.  28;  Rodliffe  v.  Dollinger,  141  Mass.  1,  and 
like  cases. 

We  regard  the  sale,  however,  assuming  that  it  was  made 
by  appellees  in  good  faith,  as  having  been  actually  made 
to  the  firm  of  McCrea  &  Young,  which  is  precisely  what 
appellees  say  they  intended  to  do,  and  supposed  they  had 
done. 

We  are  not  called  upon  in  this  collateral  proceeding  to 
determine  the  existence  or  non-existence  of  a  liability  of 
McCrea  to  appellees.  It  may  be  that  in  a  direct  action  he 
would  be  able  to  make  good  his  defense.  As  to  that  we 
can  not  say,  and  we  must  not  be  understood  as  in  any  way 
prejudging  any  issue,  should  it  arise  between  him  and  appel- 
lees. It  is  suggested  by  counsel  for  the  latter  that  he  would 
not  be  so  liable  to  them  as  copartner  with  Young,  under 
the  evidence  before  us;  and  that  if  he  was,  appellees  had  an 
election  either  to  invoke  the  doctrine  of  estoppel  against 
him,  or  to  treat  the  sale  as  a  nullity  and  replevy  the  prop- 
ertv,  as  thev  have  chosen  to  do. 

We  can  not  agree  with  counsel  that  appellees  had  an 
option  to  treat  the  sale  as  a  nullity  as  against  appellants. 
If  McCrea  permitted  himself  to  be  held  out,  as  the  evidence 
tends  to  show  that  he  did,  as  a  member  of  a  still  existing 
firm  of  McCrea  &  Young,  then  as  to  third  parties  dealing 
with  such  supposed  firm  in  ignorance  of  the  real  facts,  he 
is  estopped  to  deny  the  partnership,  and  is  liable  to  such 
innocent  parties  as  fully  as  though  in  fact  a  copartner.  A 
sale  made  to  such  supposed  firm  in  good  faith,  is  an  actual 
sale  in  legal  intent  and  consequences,  no  matter  what  may 
have  been  the  private  understanding  between  the  parties 
themselves,  who  thus  held  themselves  out  to  the  world  as 
l)artners.  McCrea  had,  in  legal  effect,  constituted  Young 
his  agent  to  use  the  former's  name  as  if  the  old  partnership 
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between  them  still  existed.  He  had  expressly  authorized 
the  use  by  Young  of  the  "firm  name  of  McCrea  &  Young 
upon  his  signs  and  for  such  other  purposes  as  he  may  see 
fit  in  conducting  said  business."  The  private  agreement 
between  them,  that  the  firm  name  should  not  be  used  in 
such  manner  as  to  fasten  any  liability  on  McCrea,  could  not 
affect  the  rights  of  third  parties  who  were  not  aware  of  the 
arrangement.  The  geneml  public,  who  saw  the  firm  name 
in  constant  use  in  the  same  way  as  before  the  dissolution, 
were  not  concerned  with  private  understandings  between 
the  partners,  any  more  than  when  the  actual  partnership 
existed.  When,  therefore,  Young  bought  the  goods  in 
question  of  appellees  in  the  firm  name,  he  bought  for  the 
supposed  firm;  and  appellees  sold  to  the  firm  when  they 
made  the  sale,  if  they  did  so  make  it,  supposing  they  were 
dealing  with  the  firm  of  McCrea  &  Young.  There  was  no 
mistake  in  the  identity  of  the  purchaser,  for  it  was  the  firm 
as  to  them,  just  as  they  supposed  it  to  be.  It  does  not 
appear  that  Young  made  any  representations  whatever  to 
appellees  other  than  what  were  implied  by  the  contin- 
ued use  of  the  firm  name,  which  he  had  authority  for, 
from  McCrea.  That  in  making  this  purchase  he  incurred 
liability  for  McCrea,  is  a  matter  between  themselves, 
and  does  not  affect  the  rights  of  appellees.  It  is  said 
in  Stinson  v.  Whitney,  130  Mass.  694,  that  when  part- 
ners, as  in  this  case,  after  a  dissolution  as  between  them- 
selves, continue  the  business  in  the  same  manner  and  hold 
themselves  out  to  the  world  as  partners,  the  rights  of  parties 
dealing  with  the  supposed  partnership  in  good  faith,  '*  are 
to  be  determined  in  the  same  manner  and  are  to  be  governed 
by  the  same  rules  as  if  they  were  dealing  with  an  actual 
partnership."  In  Trust  &  Savings  Bank  v.  Kinnare,  174 
111.  358  (362),  it  is  said : 

"  While  dissolution  of  a  partnership  terminates  any  lia- 
bility of  its  members  for  indebtedness  subsequently  incurred 
to  one  haviuj^  notice  of  such  dissolution,  the  general  rule  is, 
if  notice  of  the  dissolution  is  not  given  and  business  is  sub- 
sequently transacted  in  the  name  of  the  firm,  those  preserv- 
ing and  composing  the  firm  will  be  liable  to  persons  to 
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whom  they  thus  become  indebted,  although  not  partners  as 
between  themselves.  Where  they  hold  themselves  out  to 
the  community  by  acts  or  declarations  4s  partners  they 
would  become  liable  as  such,  even  had  no  partnership  ever 
existed.  (Ellis,  Adm.,  v.  Bronson,  40  111.  455;  Fisher  v. 
Bowles,  20  Id.  396.)  It  is  a  matter  of  no  consequence 
whether  a  partner  is  acting  fairly  with  his  copartners  in  a 
particular  transaction  or  not;  if  the  act  is  within  the  appar- 
ent scope  of  his  authority  and  professedly  for  the  firm,  his 
acts  and  representations  are  binding  upon  the  firm  in  favor 
of  the  indebtedness  of  a  third  party."  See  also.  The  Bar- 
nett  Line  of  Steamers  v.  Blackmar,'  53  6a.  108. 

From  the  undisputed  facts  there  was  clearly  an  actual 
sale,  legal  and  binding,  to  McCrea  &  Young,  by  appellees, 
if  the  latter  were  misled  as  they  claim  to  have  been  by  Mc- 
Crea's  conduct  to  suppose  in  good  faith  that  they  were  deal- 
ing with  the  firm.  If  they  were  not  so  misled,  and  knew  or 
ought  to  have  known  they  were  dealing  with  Young  alone, 
then  there  was  an  actual  sale  to  Young  binding  also  upon 
all  parties. 

In  either  event  a  good  title  passed  from  appellees.  If 
Young  used  goods  bought  in  the  old  firm  name  or  by  the 
firm  itself  in  legal  effect  to  pay  his  own  debts,  it  is  not  a 
matter  of  which  appellees  can  complain.  The  innocent  pur- 
chasers in  this  case  acquired  a  good  title. 

The  judgment  of  the  Circuit  Court  must  be  reversed  and 
the  cause  remanded. 


Eagene  P.  Palmer  v.  Meriden  Britannia  Co. 

1.  Covenant— TT/iere  the  Action  may  be  Brought  for  a  Breach 
Without  Averring  Performance  in  the  Declaration.— Where  a  covenant 
goes  only  to  a  part  of  the  consideration  of  both  sides,  and  a  breach  of 
such  covenant  may  be  paid  for  in  damages,  it  is  an  independent  cove- 
nant, and  an  action  may  be  maintained  for  a  breach  of  the  covenant  on 
tlie  part  of  the  defendant,  without  averring  performance  in  the  decla- 
ration. 

2.  Samk— Where  Liability  Under  Covenant  Can  Not  be  Aix>ided 
Because  Conditions  Are  ^ot  Literally  Complied  Mn7/i.— Where  there  has 

Digitized  by  V^OO^l^ 


486  Appellate  Courts  of  Illinois. 

Vol.  88.]  Palmer  v.  Meriden  Britannia  Co. 

been  a  substantial  performance  by  a  defendant,  and  an  acceptance  of 
such  performance  by  the  plain tifif,  with  full  knowledge  that  the  condi- 
tions in  controversy*  were  not  in  all  respects  literally  complied  with,  he 
can  not  avoid  liability  under  his  covenant. 

8.  Practice — WTien  Interest  is  Allowable, — Where  the  declaration  is 
in  assumpsit  and  sets  out  the  contract  in  haec  verba,  interest  is  properly 
allowed. 

Assnmpsft.— Appeal  from  the  Circuit  Court  of  Cook  County ;  the  Hon. 
Richard  W.  Clifford,  Judge,  presiding.  Heard  in  the  Branch  Appel- 
late Court  at  the  October  term,  1899.  Affirmed.  Opinion  filed  May  4, 
1^. 

Statement. — This  is  an  action  in  assumpsit  brought  by- 
appellee  upon  a  covenant  in  a  lease  made  by  appellant 
Palmer,  and  one  Hotchkiss,  now  deceased,  for  a  period  of 
ten  years,  terminating  April  30,  1895. 

It  was  provided  in  the  lease  that  appellee  should  erect  a 
building  upon  the  demised  premises,  in  accordance  with  cer- 
tain prescribed  conditions,  and  that  "  at  the  end  of  the  said 
term,  if  the  said  lessee  shall  have  duly  fulfilled  all  its  cove- 
nants and  agreements  herein  contained,  and  if  the  said 
building  to  be  erected  as  aforesaid  and  maintained  or  renewed 
as  aforesaid,  shall  remain  on  such  ground  in  the  condition 
above  stipulated  for,  then  the  said  parties  of  the  first  part 
will  pay  to  the  party  of  the  second  part,  its  successors  or 
assigns,  the  sum  of  five  thousand  dollars  for  such  building, 
with  its  fixtures  and  appurtenances  as  aforesaid,  on  being 
put  in  possession  thereof."  It  is  further  provided  that  if 
default  shall  be  made  for  thirty  days  in  the  performance  of 
any  of  the  covenants  or  agreements  to  be  kept  by  the  lessee, 
"  in  such  event  the  building  with  its  fixtures  and  appurte- 
nances to  be  erected  on  said  land  by  the  party  of  the  second 
part  shall  become  the  absolute  property  of  the  parties  of 
the  first  part,  without  any  right  on  the  party  of  the  second 
part  to  demand  or  recover  from  the  parties  of  the  first  part 
any  compensation  whatever  therefor." 

This  suit  is  brought  to  recover  the  $5,000  so  provided  to 
be  paid,  appellee  claiming  to  have  complied  with  the  re- 
quirements of  the  contract,  and  appellant  contending  that 
there  has  been  substantial  departure  from  such  requirements 
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in  the  construction  and  completion  of  the  building  as  well 
as  in  other  respects. 

By  agreement  of  the  parties  the  cause  was  submitted  to 
the  court  for  trial  without  a  jury.  Judgment  was  ren- 
dered in  favor  of  appellee  for  the  amount  claimed,  with 
interest,  from  which  this  appeal  is  prosecuted. 

MoCoRDio  &  Sheriff,  attorneys  for  appellant;  E.  A.  Har- 
RJMAN,  of  counsel. 

Wilson,  Moorb  &  McIlvaine,  attorneys  for  appellee. 

Mr.  Justice  Freeman  delivered  the  opinion  of  the  court. 

It  is  contended  by  appellant's  counsel,  the  evidence  shows 
the  contract  has  not  been  fully  complied  with  by  appellee; 
that  full  performance  is  a  condition  precedent,  and  failing 
such  condition,  appellee  is  not  entitled  to  recover,  because 
it  is  claimed  there  has  been  no  waiver  by  appellant  either 
in  law  or  in  fact,  and  no  substantial  performance  by  appel- 
lee; that  there  is  no  equitable  ground  for  recovery,  and  the 
judgment  is  erroneous  in  any  event,  in  that  it  makes  no 
allowance  to  appellant  for  the  defects. 

The  lease  provides  for  payment  by  appellant  of  $5,000, 
"if  the  said  lessee  shall  have  duly  fulfilled  all  its  covenants 
and  agreements  herein  contained,  and  if  the  said  building  to 
be  erected  as  aforesaid,  and  maintained  or  renewed  as  afore- 
said, shall  remain  on  such  ground  in  the  condition  above 
stipulated  for."  That  there  has  been  a  compliance  by 
appellee  with  the  more  important  and  material  covenants  of 
the  lease,  seems  to  be  beyond  dispute.  There  has  been,  it  is 
claimed,  a  want  of  complete  fulfillment  in  some  respects, 
but  the  fact  remains  that  appellee  has  constructed  a  build- 
ing of  the  kind  and  character  called  for  by  the  contract, 
costing  more  than  the  stipulated  price,  which  remains 
upon  the  premises.  Appellant  received  the  agreed  rent  for 
ten  years,  amounting  to  more  than  $100,000.  Of  the  build- 
ing appellant  is  in  possession. 

By  the  lease  appellee,  "if  it  shall  have  performed  all  its 
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covenants  herein  contained,"  was  entitled  to  preference 
over  all  other  parties  at  the  end  of  the  term  if  it  desired  a 
new  lease.  Two  j^ears  before  the  expiration  of  its  term,  at 
the  instance  of  appellant,  who  knew  of  the  deviations  from 
the  contract  now  complained  of,  it  released  this  option,  and 
the  release  was  accepted  in  writing.  The  premises  were 
immediately  rented  by  appellant  to  a  third  party  for  five 
years  from  jihe  expiration  of  ap[>ellee*s  term  at  a  largely 
increased  rental.  This  was,  we  think,  an  acceptance  of  the 
building,  notwithstanding  the  alleged  omissions  or  defects, 
such  as  precludes  appellant  from  now  insisting  that  said 
omissions  were  substantial  departures  from  the  contract. 

The  alleged  deviations  from  the  strict  requirements  of 
the  lease  in  regard  to  the  building  were  in  some  details 
relating  to  construction;  omitting  to  complete  the  basement 
floor  with  Portland  cement,  and  to  plaster  certain  walls  and 
ceilings  at  or  before  a  stipulated  time.  There  is  also  a  dis- 
pute as  to  whether  appellee's  failure  to  construct  the  build- 
ing without  center  columns  is  justified  under  the  terms  of 
the  contract  by  adequate  proof  that  the  use  of  such  columns 
would  have  entailed  an  extra  cost  exceeding  fifteen  hundred 
dollars.  If  it  be  true  that  appellant  has  suffered  injury 
because  the  lessee  has  not  "  duly  fulfilled  all  its  covenants 
and  agreements"  in  these  respects,  comjiensation  could  have 
been  sought  in  damages.  There  is  no  difficulty  apparent  in 
estimating  such  damage.  The  expense  of  supplying  such 
defects  can  not  be  difficult  to  ascertain. 

It  is  not  disputed  that  appellant  hjis  received  and  enjoys 
substantial  benefit  from  the  erection  and  maintenance  of 
the  building.  It  would  be  manifestly  unjust  to  hold,  unless 
it  was  clear  that  such  was  the  intention  of  the  parties,  that 
a  strict  compliance  with  every  letter  of  the  contract  in  com- 
paratively less  important  particulars,  is  an  essential  condi- 
tion precedent  to  the  payment  promised  by  the  lessor  for 
the  building.  The  latter  possesses  by  far  the  greater  part 
of  the  consideration,  upon  the  receipt  of  which  the  promise 
was  to  take  eflfect.  As  was  said  in  Nelson  v.  Oren,  41  111. 
18  (23),  "  that  would  seem  to  be  the  most  important  part 
of  the  contract;  and  where  a  covenant  goes  only  to  a  part 
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of  the  consideration  on  both  sides,  and  a  breach  of  such 
covenant  may  be  paid  for  in  damages,  it  is  an  independent 
covenant,  and  an  action  may  be  maintained  for  breach  of 
the  covenant  on  the  part  of  the  defendant,  without  averring 
performance  in  the  declaration."  See  also,  Leeds  v.  Little, 
42  Minn.  414  (419);  White  v.  Oilman,  43  111.  502;  Prairie 
Farmer  Co.  v.  Taylor,  69  111.  440;  Keeler  v.  Herr,  167  III.  67. 

The  evidence  tends  to  show  not  only  a  substantial  per- 
formance by  appellee,  but  an  acceptance  of  the  benefit  of 
such  performance  by  appellant  with  full  knowledge  that  the 
conditions  in  controversy  were  not  in  all  respects  literally 
complied  with.  Appellant  knew  of  the  omission  of  the 
center  columns,  and  that  some  of  the  other  work  had  not 
been  done.  He  had  a  right  no  doubt  to  maintain  his  claim 
for  any  damages  suflFered  in  consequence  of  defective  per- 
formance. But  he  can  not  avoid  liability  under  his  covenant 
to  pay  for  the  building.  Wiley  v.  Athol,  150  Mass.  426 
(435),  and  cases  there  cited. 

No  evidence  was  oflFered  to  show  what,  if  any,  damages 
appellant  claims  to  have  suflFered  by  reason  of  the  alleged 
failure  to  comply  with  every  condition  of  the  lease.  It  is 
diflScult  to  see,  therefore,  wherein  the  trial  court  erred  in 
making  no  allowance  for  damages  in  the  absence  of  such 
evidence. 

The  declaration  is  in  assumpsit  and  sets  out  the  contract 
in  haec  verba.  Interest  was  properly  allowed.  Keeler  v. 
Herr,  157  111.  57. 

The  judgment  of  the  Circuit  Court  must  be  affirmed. 
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1.  Fraud— Parfy  Defrauded  Must  Use  Diligence  to  Disafflrm.—A 
person  who  has  been  defrauded  to  his  injury  must,  as  soon  as  he  learns 
the  truth,  with  aU  reasonable  diligence,  disaffirm  the  contract.  If.  after 
discovering  the  untruth  of  the  representations,  he  conducts  himself 
with  reference  to  the  transaction  as  though  it  were  still  subsisting  and 
binding,  he  waives  all  benefits  of,  and  relief  from,  the  misrepresenta- 
tions. 
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Bill  to  Rescind  a  Contract.— Appeal  from  the  Superior  Court  of 
Cook  County;  the  Hon.  JSSSB  Holdom,  Judge,  presiding.  Heard  in  the 
Branch  Appellate  Court  at  the  October  term,  1899.  Reversed  with  direc- 
tions to  dismiss  the  bill    Opinion  filed  May  4,  1900. 

M.  L.  Thackabebby,  attorney  for  appellant 

Peck,  Miller  &  Starb  and  Edward  J.  Stevens,  attor- 
neys for  appellee. 

Mr.  Justice  Shepard  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  a  decree  in  equity  ordering'  tbe 
rescission  of  a  certain  hotel  lease,  and  a  bill  of  sale  and 
chattel  raortcjage  of  the  hotel  furniture,  and  adjudging  that 
appellant  pay  to  appellee  $3,000  that  was  paid  by  him  as  tl  e 
purchase  price  of  the  furniture,  and  S4W.80  damages. 

The  decree  is  upon  the  theory  of  the  bill,  of  fraudulent 
and  injurious  misrepresentations  made  by  appellant  to  tbe 
appellee  as  to  the  amount  and  character  of  the  businejs 
done  by  appellant  in  carrying  on  the  hotel  for  some  tin  e 
prior  to  the  transaction,  and  of  reliance  by  appellee  upc  n 
such  representations  believing  them  to  be  true,  to  such  an 
extent  as  entitled  the  latter  to  rescind  the  contract. 

All  fraud  was  denied  by  the  answer,  but  the  evidence 
established  it,  we  think,  so  clearly  as  to  abundantly  justify 
the  findings  of  the  chancellor  in  respect  thereof. 

All  the  evidence  was  heard  in  open  court  by  the  chancel- 
lor, and  what  amounted  in  effect  to  an  accounting  between 
the  parties,  vendor  and  vendee,  covering  a  period  of  about 
ten  months  during  which  it  was  operated  by  appellee,  was 
gone  into  by  the  chancellor  without  the  intervention  of  a 
master  in  chancery.  Such  accounting  involved  the  consid- 
eration and  balancing  against  each  other  of  the  profits  and 
losses  of  the  business  during  the  time  mentioned,  and  in- 
cluded the  receipts  of  the  business,  on  the  one  side,  aggre- 
gating between  five  and  six  thousand  dollars,  and  the  run- 
ning expenses  of  the  hotel  on  the  other  side, including,  among 
other  things,  supplies  and  wages  paid,  and  an  item  of  per- 
sonal compensation  to  appellee  at  the  rate  of  $900  a  year  by 
way  of  salary. 
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An  attentive  consideration  of  such  accounting  and  its 
method  of  proof,  convinces  us  that  it  was  of  a  kind  that 
a  court,  unaided  by  a  reference  to  a  master,  may  not  prop- 
erly enter  upon.  The  proper  practice  in  such  a  case  would 
have  been  to  give  an  interlocutory  decree  of  rescission  and 
a  reference  to  a  master  in  chancery  to  take  the  account  and 
thus  settle  the  equities  in  regard  to  the  terms  upon  which 
it  would  be  enforced. 

But  inasmuch  as,  if  such  a  course  had  been  pursued,  there 
would  have  then  remained  the  broader  question  already 
existing,  of  whether  the  appellee,  having  the  original  right 
to  rescind,  so  conducted  himself  with  relation  to  the  trans- 
action after  he  came  into  full  knowledge  of  the  fraud  that 
had  been  practiced  upon  him,  as  to  be  entitled  to  rescind  at 
the  late  period  that  he  first  sought  to  exercise  that  right, 
we  prefer  to  place  our  decision  upon  that  question.  It  is  a 
settled  principle  in  equity  that  one  who  has  been  misled 
and  defrauded  shall  not  be  permitted,  after  he  learns  of  the 
fraud,  to  stand  passive  and  speculate  upon  the  election, 
that  the  law  gives  to  him,  either  to  rescind  the  contract  or 
waive  the  fraud,  as  the  events  of  the  future  may  determine 
it  to  be  profitable,  or  otherwise,  for  him  to  do. 

Mr.  Pomeroy  (2  Pom.  Eq.  Juris.,  Sec.  897)  lays  down 
the  proposition  that  a  person  who  has  been  defrauded  to 
his  injury  must,  as  soon  as  he  learns  the  truth,  with  all 
reasonable  diligence,  disaffirm  the  contract;  that  "  if,  after 
discovering  the  untruth  of  the  representations,  he  conducts 
himself  with  reference  to  the  transaction  as  though  it  were 
still  subsisting  and  binding,  he  thereby  waives  all  benefit 
of  and  relief  from  the  misrepresentations." 

This  proposition  is  approved  by  our  Supreme  Court  in 
Greenwood  v.  Fenn,  136  111.  146,  where  also,  the  rule  stated 
by  the  Federal  Supreme  Court  in  Grymes  v.  Sanders,  93 
U.  S.  55,  is  repeated,  as  follows : 

"  Where  a  party  desires  to  rescind  upon  the  ground  of 
mistake  or  fraud,  he  must,  upon  the  discovery  of  the  facts, 
at  once  announce  his  purpose  and  adhere  to  it.  If  he  bo 
silent  and  continue  to  treat  the  property  as  his  own,  he  will 
be  held  to  have  waived  the  objection  and  will  be  conclu- 
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sively  bound  by  the  contract  as  if  the  mistake  or  fraud  had 
not  occurred.  He  is  not  permitted  to  play  fast  and  loose. 
Delay  and  vacillation  are  fatal  to  the  right  which  had  before 
subsisted." 

In  the  same  case  (Greenwood  v.  Fenn)  the  court  quotes 
approvingly  from  Littledale,  J. : 

"  No  doubt  there  was  at  first  a  gross  fraud  on  the  plaint- 
iff. But  after  he  had  learned  that  an  imposition  had  been 
Practiced  on  him,  he  ought  to  have  made  nis  stand."  *  * 
[e  gave  up  "  his  right  of  objection  by  dealing  with  the 
property  after  he  had  once  discovered  that  he  had  been 
imposed  upon." 

So,  again,  in  Bavarian  Brewing  Co.  v.  Farrar,  163  111.  471, 
Mr.  Justice  Wilkin,  in  speaking  for  the  court,  says: 

"  It  is  undoubtedly  the  law  that  if  a  party  seeks  to  rescind 
a  contract  on  account  of  fraud  he  must  act  promptly,  and, 
upon  a  refusal  of  the  other  party  to  acquiesce  in  the  rescis- 
sion, do  no  act  which  will  amount  to  treating  the  contract 
as  valid;  as,  for  instance,  a  party  attempting  to  declare 
a  rescission  of  the  contract,  who  afterward  exercises  acts 
.  of  ownership  over  the  subject-matter  of  the  contract,  treat- 
ing it  as  his  own,  will  be  held  to  have  waived  his  right  to 
rescind.  '  In  order  that  this  effect  may  be  produced,  the 
acquiescence  must  be  with  knowledge  of  the  wrongful  acts 
themselves  and  their  injurious  consequences.  It  must  be 
voluntary — not  the  result  of  accident — and  it  must  last  for 
an  unreasonable  length  of  time,  so  that  it  will  be  inequi- 
table, even  to  the  wrongdoer,  to  enforce  the  peculiar  rem- 
edies of  equity  against  him  after  he  has  been  suffered  to  go 
unmolested  and  his  conduct  apparently  acquiesced  in.' " 

We  have,  in  this  case,  for  application  of  these  rules  of 
law,  the  circumstances  that  the  contract  was  concluded 
December  1,  1897,  and  on  that  day  the  appellee  entered 
into  possession  of  the  hotel,  under  the  lease,  and  the  furni- 
ture, under  the  bill  of  sale;  that  within  a  short  time — dur- 
ing the  first  week  of  his  possession — appellee  discovered  the 
falsity  of  the  entries  on  the  books  of  the  hotel  (also  turned 
over  to  him  by  appellant)  whereby  the  business  of  the  hotel 
had  been  inflated  and  misrepresented  to  him.  Indeed,  every 
fraudulent  device  and  trick  that  he  has  ever  claimed  was 
practiced  upon  him  in  regard  to  the  transaction,  became 
known  to  him  early  in  December.     From  December  1st 
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until  appellant  went  to  Europe  about  the  7th  or  8th  of 
January,  appellant  was  a  roomer  in  the  hotel  and  ready  of 
access  by  appellee.  On  the  3d  of  January  appellee  went  to 
appellant's  room  in  the  hotel  and  had  a  conversation  with 
him.  That  conversation  is  so  important,  we  reproduce  from 
the  abstract  the  whole  of  it  as  testified  to  by  appellee,  as 
follows: 

"  After  I  had  fully  satisfied  myself  in  regard  to  these 
matters  I  went  to  the  defendant's  room;  he  still  had  a  room 
in  the  house.  I  told  him  I  was  dissatisfied;  that  the  receipts 
were  not  such  as  I  had  been  led  to  expect,  from  what  he 
had  told  me  and  from  what  I  had  taken  trom  the  books,  and 
that  I  was  satisfied  that  false  entries  had  been  made  in  the 
register  and  cash  book;  that  he  had  virtually  obtained  my 
money  under  false  pretenses.  He  said  it  was  untrue,  and 
got  very  excited  ana  called  me  a  liar.     I  returned  the  com- 

1)liment.  He  says,  'If  there  are  any  false  entries'!  don't 
enow  it.'  I  told  him  that  would  hardly  go.  He  said, 
'What  do  you  want?'  Well,  I  says,  the  rent  ought  to  be 
cut  down  at  least  two  hundred  dollars  ($200)  a  month  for 
the  term.  It  isn't  worth  more  than  that  and  there  ought 
to  be  considerable  done  in  repairs.  He  said, '  I  won't  do  it,* 
but  said,  'if  I  had  known  you  were  dissatisfied  before  I 
made  my  arrangements  to  go  to  Europe,  I  would  have  taken 
the  house  back.  1  will  anyway,  if  you  will.  1  ex|>ect  to  be 
here  about  the  7th  of  June  and  I  will  take  it  back  then, 
when  I  come  back.'  I  told  him  that  would  be  satisfactory. 
He  declined  to  make  any  repairs,  but  agreed  to  pay  for 
some  electric  lights  and  afterward  did. 

That  was  the  result  and  extent  df  my  conversation  with 
the  defendant.  Nothing  was  said  as  to  the  terms  on  which 
he  would  take  it  off  mv  nands  in  June. 

He  just  said  he  would  take  it  off  my  hands." 

His  testimony,  upon  cross-examination,  was  substantially 
the  same  upon  the  subject  of  the  interview,  as  follows : 

"  Dr.  Brown  had  kept  a  room  at  the  hotel  right  along  as 
guest  up  to  the  third  day  of  Januarj'^  when  I  had  a  conver- 
sation with  him.  I  said  something  to  him  about  the  fact 
that  he  had  defrauded  me  and  I  told  him  how  I  learned  it; 
told  him  that  I  had  learned  that  from  Granger  the  first 
week  I  was  there. 

I  was  never  in  Dr.  Brown's  room  more  than  once.  I  told 
him  I  was  dissatisfied  with  the  showing  that  the  books  had 
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made;  that  the  showing  was  not  as  ^ood  as  what  he  told 
me  and  what  the  cash  books  show;  that  I  had  been  led  to 
expect  from  what  they  showed  me.  I  don't  know  whether 
I  told  him  what  the  receipts  were  or  not.  Yes,  1  told  him, 
because  he  said  not  more  than  that. 

Q.  He  merely  said  if  he  had  known  you  were  dissatis- 
fied before  he  had  determined  to  go  abroad  he  would  have 
taken  the  hotel  off  your  hands.  Is  that  right!  A.  That 
is  right. 

Q.  You  didn't  ask  him  to  take  the  hotel  then,  did  you  ? 
A.    No. 

By  the  Court :  And  he  said  at  that  time  he  would  do  it 
when  he  came  back  from  Europe  ? 

A.  He  did,  yes,  sir.  He  said,  *  If  I  had  known  you 
were  dissatisfiea  before  1  made  arrangements  to  go  to 
Europe,  I  would  have  taken  it  (the  hotel)  off  your  hands. 
I  expect  to  be  back  about  June  7th,  and  will  take  it  then.' 

Q.  He  didn't  say  on  what  terms  ?  A.  Nothing  about 
that. 

Q.    Nothing  said  about  that  ?    A.    No,  sir. 

Q.    Nothing  put  in  writing?    A.    No. 

The  Court:  That  was  all  that  was  said  about  it?  A. 
Yes,  sir. 

Q.  Didn't  you  ask  him  whether  he  would  pay  you  back 
the  money  at  that  time  ?  A.  I  did  not.  That  is  every- 
thing he  told  me  at  that  time  as  near  as  I  can  remember. 

Q.  Is  that  the  only  time  that  you  ever  talked  to  Dr. 
Brown  prior  to  the  first  of  August,  1898,  about  being  dis- 
satisfied with  the  hotel  or  your  purchase!  A.  I  think  it  is; 
yes,  sir. 

The  Court:    Before  the  doctor  went  away? 

A.  No.  I  don't  think  the  doctor  was  there  more  than 
a  week  after  that.  I  didn't  see  him  after  that.  Dr.  Brown 
left  town  the  7th  or  8th  of  January." 

The  next  occurrence  of  moment  between  the  parties  was 
a  letter  dated  June  22,  1898,  signed  by  appellee  and 
addressed  to  appellant  at  Paris,  Fradce,  which  was  in  sub- 
stance as  follows : 

"You  have  not  returned  to  the  United  States  this  month, 
as  you  stated  to  me  you  would,  and  I  understand  you  have 
not  fixed  upon  any  time  for  your  return. 

I  beg  to  say  to  you  that  by  reason  of  the  misrepresenta- 
tions and  fraud  on  your  part  by  which  I  was  induced  to 
deal  with  you  and  purchase  your'furniture  and  take  a  lease 
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of  your  Grand  Central  hotel,  and  to  execute  and  deliver  to 
you  a  chattel  mortgage  of  said  furniture,  and  pay  you  three 
thousand  dollars  ($3,000),  and  take  possession  and  carry  on 
said  hotel  and  hotel  business,  I  have  elected  to  rescind  and 
have  rescinded  and  do  rescind  the  said  transaction  and  deal 
made  on  or  about  December  1,  1897,  between  yourself  and 
me,  including  the  purchase  by  me  of  said  hotel  furniture, 
and  the  bill  of  sale  and  the  leasing  and  lease  of  same  date, 
and  I  hereby  oflFer  to  place  you  in  all  respects,  so  far  as  I 
am  able,  in  statu  quo^  and  demand  that  you  repay  to  me  the 
amount  I  paid  to  you  and  deliver  up  the  lease  and  chattel 
mortgage  to  be  canceled,  and  I  further  demand  that  you 
make  good  and  pay  to  me  the  amount  of  damage  I  have 
suflFerw,  and  for  which  you  are  liable  to  me  by  reason  of 
such  fraud  and  fraudulent  representations  on  your  part." 

A  copy  of  this  letter  was  also  delivered  to  the  agent 
and  counsel  of  appellant  in  Chicago,  and  later  on,  negotia- 
tions between  the  counsel  for  the  respective  parties  were 
had  and  continued  until  appellant's  return  in  September, 
but  finally  ended  without  success.  Thereupon,  on  Septem- 
ber 21st,  a  tender  was  made  to  appellant  of  the  keys  of  the 
house  and  of  a  delivery  back  of  the  furniture,  and  a  demand 
for  damages  made. 

And  the  bill  was  filed  on  that  day. 

Subsequently  the  chattel  mortgage  on  the  furniture  was 
foreclosed  for  default  by  appellee  in  the  payment  of  rent, 
and  appellee  gave  possession,  at  the  same  time  delivering 
to  appellant  a  notice  that  in  doing  so  he  did  not  waive,  but 
insisted  upon  his  right  to  rescind  the  deal  on  account  of  the 
deceit  of  appellant.  Appellee  paid  the  rent  at  the  rate  of 
$250  a  month,  as  provided  by  the  lease,  from  December  1, 
1897,  until  May  1,  1898,  and  it  does  not  appear  that  at  the 
time  of  paying  any  of  such  installments,  either  td  appellant 
or  to  his  agent,  appellee  mentioned  anything  concerning  a 
rescission  by  him  of  the  lease. 

It  appears  in  the  evidence,  and  does  not  seem  to  be  denied, 
that  on  January  24th  appellee  contracted  with  the  pub- 
lishers of  the  Chicago  City  Directory  for  1898,  to  insert 
his  card  in  the  directory  as  proprietor  of  the  hotel  in  capital 
letters  under  the  heading  of  **  Hotels."    We  may  as  a  court, 
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we  think,  take  judicial  notice  of  a  fact,  established  by  a 
custom  of  many  years,  that  the  Chicago  City  Directory  is 
never  published  until  after  the  month  of  May  in  each  year. 

It  also  appears;  and  is  not  disputed,  that  on  or  about  the 
first  of  June,  1S98,  appellee  went  to  the  oflBce  of  a  hotel 
broker  and  requested  him  to  sell  the  hotel  furniture  at  the 
price  of  four  thousand  dollars,  and  stated  to  him  at  the  time 
the  terms  of  the  lease,  etc. 

It  further  appears  that  as  part  of  the  general  agreement 
made  by  the  parties  on  December  1,  lb97,  the  appellant 
agreed  to  give  to  appellee  an  option,  to  be  exercised  on  or 
before  March  1,  1898,  to  lease  the  saloon  or  buffet  adjoin- 
ing the  hotel  for  a  term  of  two  years  from  May  1,  189S,  at 
$150  a  month,  and  that  such  agreement  was  reduced  to 
writing  and  delivered  the  next  day  after  the  bill  of  sale  and 
lease  of  the  hotel  were  delivered,  and  that  in  pursuance  of 
such  option  the  appellee  on  March  1,  1898,  exercised  such 
option  and  took  the  saloon  and  subsequently  occupied  it. 

It  appears  affirmatively  from  the  testimony  of  the  appel- 
lee that  the  only  offers  he  ever  made  to  rescind  the  contract 
entered  into  on  December  1st,  were  those  contained  in  the 
letter  of  June  22,  1898,  and  at  the  interview  on  September 
21,  1898,  when  the  keys  of  the  hotel  were  tendered  back 
and  the  demand  made  for  a  return  of  the  money  paid. 

The  conduct  of  appellee,  as  set  forth,  subsequent  to  full 
knowledge  by  him  of  ail  the  deceit  that  he  claims  was  per- 
petrated upon  him,  was,  it  seems  to  us,  absolutely  incompati- 
ble with  the  rules  of  law  adverted  to  in  the  early  part  of 
this  opinion.  It  is  not  until  about  June  22, 1898,  more  than 
six  months  after  the  discovery  of  the  fraud,  that  we  can  see 
in  either  word  or  act  by  appellee  any  purpose  by  him  to 
disaffirm  the  contract.  In  the  meantime  he  had  done  nu- 
merous things  stated  above,  evidencing  acts  of  ownership 
over  the  subject-matter  of  the  contract.  There  is  scarcely 
anything  more  he  could  have  done  in  the  way  of  treating 
the  property  as  his  own,  unless  it  might  have  been  by  exe~ 
cuting  a  sale  and  delivery  of  it  to  a  third  party,  as  it  is  plain 
he  would  have  done  if  a  profitable  opportunity  to  do  so  had 
occurred. 
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For  about  a  month  after  he  says  he  knew  of  the  fraud 
he  stood  silent,  although  during  all  of  that  time  the  party 
who  had  defrauded  him  was  living  with  him  in  the  same 
hotel  that  was  the  subject  of  the  transaction  between  them. 

In  the  interview  that  then  occurred,  although  it  was  full 
of  anger  and  recrimination,  not  a  word  was  said  indicative 
of  any  intention  or  desire  by  him  except  by  way  of  dimi- 
nution of  rent  as  a  redress  for  the  damages  he  had  sustained. 

At  that  time  either  course  was  open  to  him,  to  insist 
upon  the  fraud  and  disaffirm  the  contract,  or  to  waive  the 
fraud  and  obtain  a  remedy  in  damages.  The  latter  course 
is  the  only  one  that  seems  to  have  occupied  his  mind  and 
intention.  If  he  did  not  then  know  the  full  extent  of  his 
legal  rights  in  such  regard,  his  lack  of  knowledge  of  the 
law  furnishes  no  excuse. 

But  it  is  said  he  was  lulled  into  security  by  the  false 
promise  of  appellant  to  take  back  the  property  upon  his 
return  from  Europe  in  June. 

If  it  be  assented  to  that  appellant  did  so  promise,  the 
promise  could  be  properly  considered  only  as  applying  to 
the  subject  being  talked  about — a  rectification  by  a  lessen- 
ing of  the  rent  as  a  remedy  for  his  damages.  At  the  very 
most,  the  promise  of  appellant  to  take  back  the  hotel  in 
June,  was  to  take  it  back  upon  terms  then  to  be  agreed 
upon. 

It  would  be  most  unwholesome  doctrine,  fraught  with 
mischievous  and  far-reaching  consequences,  to  sustain  a 
decree  of  rescission  under  the  facts  of  this  record. 

The  order  will  be  that  the  decree  of  the  Superior  Court 
be  reversed,  with  directions  to  that  court  to  dismiss  the 
bill  for  want  of  equity,  at  the  costs  of  appellee. 

Reversed  with  directions. 

Vol.  LXXZVin  II 
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Fannie  E.  Farrar^  Fannie  E.  Farrar,  Jr.^  and  Emeline 
P.  Farrar^  y.  Pnenmatic  Gate  Co. 

1.  Corporations— FoZun^ary  Contributiom  by  8tockholder8,^K 
company  had  no  capital  stock  but  was  supported  by  funds  furnished  by 
certain  stockholders  as  required  for  the  development  of  the  enterprise; 
afterward  A,  one  of  the  stockholders  so  contributing,  determined  to 
resign  his  position  as  president  and  director  and  did  so,  making  no  claim 
upon  anybody  representing  the  company,  before  his  death  three  years 
later.  Suit  was  begun  on  behalf  of  his  estate  for  the  amount  subscribed 
by  him.  Held,  that  the  moneys  paid  by  A  and  the  others  were  in  the 
nature  of  consentable  pro  rata  assessments  on  their  stock,  and  were  in 
fact  voluntary  contributions  to  the  company  in  betterment  of  its  stock; 
and  were  not  to  be  treated  as  loans  to  or  debts  by  the  company. 

2.  Limitations— ^nnwa/  Statements  of  a  Corporation,— XmmaX 
statements  of  a  corporation  are  not  promises  to  pay  and  are  not  suffi- 
cient to  prevent  the  running  of  the  statute  of  limitations. 

Assumpsit.- Appeal  from  the  Circuit  Court  of  Cook  County;  the 
Hon.  EiDWARD  F.  Dunne,  Judge,  presiding.  Heard  in  the  Branch  Appel- 
late Court  at  the  October  term,  1899.  Affirmed.  Opinion  filed  May 
4,  1900. 

WiLLARD  &  Evans  and  A.  Hummeland,  attorneys  for 
appellants. 

William  J.  Donlin,  attorney  for  appellee. 

Mr.  Justice  Shepard  delivered  the  opinion  of  the  court. 

The  appellants,  as  distributees  of  the  estate  of  Arthur 
Farrar,  deceased,  brought  suit  in  assumpsit  to  recover  a 
balance  of  $4,017.19  claimed  to  be  due  from  the  appellee 
company  for  moneys  disbursed  by  said  Arthur  Farrar  for 
the  appellee  in  the  course  of  its  business. 

A  jury  was  waived,  and  the  cause  being  submitted  to  the 
court  a  finding  of  the  issues  in  favor  of  the  defendant  (appel- 
lee) was  made,  and  judgment  rendered  accordingly. 

It  is  not  disputed  that  the  amount  claimed  by  appellants 
appears  upon  appellee's  ledger,  if  balanced,  as  standing  to 
the  credit  of  said  Farrar;   nor  that  in   numerous  annual 
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reports  and  trial  balances  made  by  the  appellee^  such  amount 
is  shown  as  one  of  its  liabilities. 

The  defense  in  snch  aspect  of  the  case  is,  that  the  various 
sums  of  money  aggregating  that  amount  and  paid  out  in 
many  items  during  a  period  of  several  years,  were  not  loans 
made  by  Farrar,  but  were  voluntary  contributions  or  assess- 
ments advanced  by  him  to  relieve  appellee  from  pecuniary 
embarrassment,  and  to  promote  its  interests  and  for  the 
betterment  of  its  stock,  while  he,  Farrar,  was  a  stockholder, 
one  of  the  directors  and  president  of  the  appellee  corpora- 
tion; and  that  there  was  never  any  agreement  or  promise 
to  pay  back  or  return  such  moneys. 

It  appears  that  the  appellee  company  is  an  Illinois  corpo- 
ration organized  for  the  manufacture  and  sale  of  pneumatic 
gates  for  use  at  railway  crossings.  The  inference  is  that 
its  property  consists  mostly  in  patents. 

Of  its  capital  stock  of  20,000  shares,  Farrar  was  the 
owner  of  3,775  shares,  one  Cass  of  7,100  shares,  and  one 
Elliott  of  4,100  shares.  The  remaining  shares — about  6,000 
— were  held  in  varying  amounts  by  a  half  dozen  or  so  of 
other  persons,  two  of  whom,  with  Farrar,  Cass  and  Elliott, 
constituted  the  board  of  directors,  the  three  last  named 
being  the  active  managers  of  the  business. 

From  the  first,  Farrar  was  president,  and  Cass  vice-presi- 
dent, and  later  on,  Elliott  became  treasurer,  and  at  one 
time  he  seepfis  to  have  been  manager. 

The  company  does  not  appear  to  have  ever  had  any  cash 
capital  and  as  described  by  one  or  more  of  the  witnesses,  it 
got  along  by  Farrar,  Cass  and  Elliott  taking  turns  in  act- 
ing as  treasurer  and  furnishing  funds  as  required  for  the 
development  of  the  enterprise.  No  bank  account  was  kept 
by  the  company,  but  whichever  one  of  said  three  persons 
acted  for  the  time  being,  as  treasurer,  received  all  money 
that  came  in  and  paid  all  bills;  and  whenever  it  was  neces- 
sary in  order  to  preserve  equality  of  advances  as  between 
themselves,  proportionally  to  the  shares  of  stock  held  by 
each,  the  other  two  would  pay  to  him  their  proper  share, 
or  he  would  pay  over  to  them,  as  the  case  might  require. 
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This  kind  of  arrangement  between  Farrar,  Cass  and 
Elliott  appears  to  have  existed  from  the  first  and  lasted  as 
long  as  Farrar  continued  to  be  active  in  the  affairs  of  the 
company — a  period  of  five  or  six  years.  In  1890,  Farrar 
determined  to  resign  his  position  as  president  and  director 
and  did  so,  and  announced  his  intention  **  not  to  put  up  any 
more  money."  At  that  time  the  diflference  between  his 
receipts  and  payments  was  the  sum  claimed  in  this  suit,  and 
it  always  afterward  remained  the  same. 

The  various  sums  so  received  and  paid  out  by  the  three 
parties,  Farrar,  Cass  and  Elliott,  were  entered  upon  the 
books  of  the  company  in  individual  accounts  kept  in  their 
several  names,  and  so  far  as  shown  by  the  record  each  one 
of  them  seems  to  have  contributed  ratably  with  the  others 
in  proportion  to  the  amount  of  stock  held  by  each.  Farrar 
lived  more  than  three  years  after  he  ceased  to  be  actively 
interested  in  the  corporation,  and  it  does  not  appear  that 
he  at  any  time  made  any  claim  upon  anybody  representing 
the  appellee  for  a  return  of  any  part  of  the  money  he  had 
put  into  its  affairs.  The  claim  is  first  made  on  behalf  of  his 
estate,  and  the  evidence  to  sustain  it  is  principally  based 
upon  the  books  of  account  and  the  annual  reports  of  the 
company,  wherein  the  amounts  paid  in  by  him  appear  as 
liabilities  of  the  company  to  him. 

It  may  be  said  that  in  the  same  manner,  liabilities  of  the 
company  to  Cass  and  Elliott  for  $7,260.56  and  $4,984.9.5, 
respectively,  appear. 

With  all  these  matters  before  the  trial  court,  aided  by 
the  testimony  of  witnesses  as  to  what  the  arrangement  was 
under  which  Farrar  and  the  other  parties  put  their  money 
into  the  business,  we  are  unable  to  say  that  the  court  did 
not  rightly  determine  that  the  moneys  sued  for  were  volun- 
tary contributions  by  Farrdr  without  intention  of  getting 
them  back,  unless  the  company  should  succeed  and  be  able 
to  pay  them  back. 

We  do  not  regard  the  mere  method  of  bookkeeping  that 
was  resorted  to  in  order  to  preserve  the  record  of  the  trans- 
actions, as  proving  by  itself  anything  against  the  theory 
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of  voluntary  contribution.  It  was  entirely  proper  that  the 
books  of  the  company  should  show  the  transactions,  but  it 
was  not  material  by  what  method  the  accounts  were  kept. 
£ven  if  it  be  granted  that  the  books  unexplained  do,  in 
the  manner  the  accounts  were  kept,  show  a  prima  facie 
indebtedness  of  the  company,  yet  if  in  point  of  fact  no 
indebtedness  existed,  none  could  be  created  by  mere  entries 
on  the  books. 

The  clear  weight  of  the  evidence  sustains  the  conclusion 
of  the  trial  judge,  which  by  necessary  intendment  he  must 
have  arrived  at,  that  the  moneys  paid  by  Farrar  and  the 
others  were  in  the  nature  of  consentable  pro  rata  assess- 
ments on  their  stock — were,  in  fact,  voluntary  contribu- 
tions to  the  company  in  betterment  of  the  stock  of  the 
company,  and  were  not  to  be  treated  as  loans  to  or  debts 
by  the  company.  Under  such  a  state  of  facts  appellants 
were  properly  denied  the  right  to  recover. 

The  case  of  Bid  well  v.  Pittsburgh,  O.  &  E.  L.  Pass.  R.  R. 
Co.,  114  Pa.  St.  535,  is  much  in  point  as  to  the  effect  of 
voluntary  contributions  by  stockholders  under  similar  cir- 
cumstances, and  approves  itself  to  us. 

We  do  not  regard  the  fact  that  appears  in  that  case,  that 
there  the  three  contributing  stockholders  owned  all  the 
stock  of  the  company,  as  in  any  important  sense  changing 
the  principle  or  effect  of  voluntary  contributions. 

The  circumstance  that  Farrar,  Cass  and  Elliott  owned 
only  about  three  quarters  of  the  entire  capital  stock,  might 
make  itless^3robable  that  they  would  enter  into  an  arrange- 
ment to  carry  the  company  along  by  voluntary  contribu- 
tions on  their  part,  unaided  bj'  the  other  stockholders,  but 
it  would  not  change  the  effect  of  an  agreement  to  do  so 
and  the  doing  of  it. 

Nor  does  the  fact  that  the  contributors  hoped  the  com- 
pany would  be  able  to  repay  such  contributions,  change  the 
character  of  the  transaction  from  a  contribution  to  a  loan. 

We  see  no  reason  to  disagree  with  the  facts  found  by  the 
trial  court. 

The  judgment  of  the  Circuit  Court  is  affirmed. 
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Additional  opinion  by  Mr.  PBEsiniNo  Justice  Horton: 

It  is  contended  by  counsel  for  appellee  that  the  claim  of 
appellants  is  barred  under  the  statute  of  limitations.  That 
statute  is  that  to  recover  in  actions  like  this  the  suit  '*  shall 
be  commenced  within  five  years  next  after  the  cause  of 
action  accrued." 

To  meet  this  contention  counsel  for  appellants  insist  that 
the  annual  statements  of  ap])ellee  are  a  promise  sufficient  to 
prevent  the  running  of  the  statute  of  limitation.  Also  that 
said  Cass  and  said  Elliott  and  one  Mason,  secretary  of  appel- 
lee, had  severally  made  such  statements  as  would  prevent  the 
running  of  said  statute. 

We  can  not  regard  said  annual  statements  as  amounting 
to  a  promise  to  pay.  There  were  no  entries  made  in  the 
Farrar  account  in  said  books  at  the  times  said  statements 
were  made.  Such  statements  are  usually  prepared  by  a 
bookkeeper.  He  has  no  discretion  as  to  what  shall  be  in  the 
statement.  The  account  was  never  balanced  in  the  books. 
Any  one  making  up  such  a  statement  must  necessarily 
include  all  items  in  the  books.  It  does  not  follow  that  if  an 
entry  be  not  made  in  an  account  at  the  end  of  five  years, 
balancing  or  canceling  such  account,  that  the  statute  of  lim- 
itations can  not  be  successfully  interposed.  Taking  off  a 
statement  from  the  books  and  giving  a  copy  thereof  to  a 
stockholder  does  not  change  the  duties,  obligations  or  lia- 
bilities of  any  of  the  parties.  That  does  not  amount  to  a 
promise.  Neither  is  it  a  waiver  of  the  statute  of  limita- 
tions. It  has  no  greater  effect  than  would  the  reading  of  the 
account  to  a  party  from  the  books  themselves. 

It  is  also  contended  by  counsel  for  appellants  that  after 
the  death  of  said  Farrar  such  statements  were  made  by  per- 
sons connected  with  appellee  company  as  remove  the  ques- 
tion of  the  statute  of  limitations. 

It  does  not  seem  that  any  injustice  results  from  the  fact 
that  the  statute  of  limitations  has  run  against  this  claim. 
Mr.  Farrar  became  connected  with  the  company  in  1884. 
He  was  elected  a  director  and  president  of  the  company 
that  year  and  continued  to  hold  such  positions  and  to  take 
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an  active  part  in  the  management  of  its  business  affairs 
until  July  10, 1890,  when  he  tendered  his  resignation.  Dur- 
ing all  that  period  the  three  parties  named  were  from  time 
to  time  contributing  money  to  the  company.  Mr.  Farrar 
frequently  examined  the  books  to  see  if  the  other  two  were 
contributing  their  share  in  proportion  to  the  amount  of 
stock  they  held.  The  company  had  no  bank  account. 
Each  one  made  collections  and  paid  bills.  The  first  and 
only  time  Mr.  Farrar's  account  was  ever  balanced  was  Octo- 
ber 1,  1885.  On  one  occasion  he  is  charged  with  money 
received  from  Mr.  Cass  and  on  numerous  occasions  he  is 
credited  with  money  paid  to  Mr.  Cass  and  Mr.  Elliott  sev- 
erally. By  the  last  item  in  his  account  which  was  a  short 
time  before  he  resigned,  Mr.  Farrar  is  credited  with  money 
paid  to  Mr.  Elliott.  Just  prior  to  the  date  of  his  resigna- 
tion Mr.  Farrar  said  to  the  bookkeeper  that  he  was  not 
going  to  put  up  any  more  money;  that  if  Mr.  Elliott  and 
Mr.  Cass  wanted  to  do  so  they  could,  but  he  was  going  out 
of  the  company.  Mr.  Farrar  died  Novembers,  1893.  It 
does  not  appear  that  he  ever  requested  payment  of  the 
amount  of  the  excess  of  the  credits  over  the  debits  in  his 
account  in  said  books,  or  that  he  ever  in  any  manner 
claimed  to  his  associates  that  there  was  anything  due  to 
him. 

The  statute  of  limitations  is  a  bar  to  recovery  in  this 
case,  and  I  concur  in  the  foregoing  opinion  by  Mr.  Justice 
Shepard. 


Wallace  L.  DeWolf  v.  The  Royal  Trust  Co.  et  al. 

1.  ^KcmvEBS—Acceptance  of  a  Lease  by  Implication.— It  a  receiver 
remains  in  possession  beyond  a  reasonable  time  to  make  an  election,  he 
elects  by  implication  to  accept  the  lease,  and  becomes  bound  as  receiver 
under  its  terms. 

2.  Trustee— Bound  Personally  by  His  Contracts,— A  trustee  hold- 
ing property  or  administering  a  trust  is  bound  personally  by  contracts 
he  makes  in  that  capacity. 
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Bill  for  aKeeeiver.— Error  to  the  Circuit  Court  of  Cook  Couoty;  the 
Hon.  Abner  Smith,  Judge,  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  October  term,  1899.  Reversed  and  remanded  with  direc> 
tions.    Opinion  filed  May  14»  1900. 

Chester  Firebaugh,  attorney  for  plaintiflF  in  error. 

John  W.  Smith  and  John  W.  Ellis,  attorneys  for  defend- 
ants in  error. 

Mr.  Justice  Freeman  delivered  the  opinion  of  the  court. 

Plaintiff  in  error,  as  lessor,  made  a  lease  of  certain  prem- 
ises to  a  firm,  whose  assets  during  the  term  of  the  lease 
))assed  into  the  hands  of  defendant  in  error  as  receiver  by 
appointment  of  the  Circuit  Court.  The  receiver  took  pos- 
session of  the  leased  premises  in  October  and  occupied  them 
until  after  the  first  of  February,  more  than  half  the  unex- 
pired term  of  the  lease.  The  facts  relating  to  the  contro- 
versy between  the  parties  with  reference  to  rent  due  after 
the  receiver  gave  up  possession  of  the  premises  in  February, 
are  stated  in  DeWolf  v.  Royal  Trust  Co.,  173  111.  435,  and 
need  not  be  now  repeated.  It  is  sufficient  to  say  it  was 
held  in  that  case  that  defendant  in  error  as  receiver  had  by 
its  conduct  elected  to  accept  the  lease  according  to  its  terms 
and  the  estate  in  its  hands  was  liable  for  the  rent  there- 
under. 

Upon  the  rendition  of  this  decision  in  his  favor  plaintiff 
in  error  filed  an  intervening  petition  with  leave  of  court, 
praying  that  the  receiver  be  required  to  pay  the  rent  for  the 
remaining  two  months  of  the  term,  and  also  the  costs,  attor- 
neys' fees  and  expenses,  amounting  to  $250,  incurred  by  him 
in  enforcing  his  rights  under  the  lease.  The  latter  con- 
tained a  clause  wherein  the  lessee  "covenants  and  agrees  to 
pay  and  discharge  all  reasonable  costs,  attorneys'  fees  and 
expenses  that  shall  be  made  and  incurred  by  the  party  of 
the  first  part  in  enforcing  the  covenants  of  this  lease."  The 
receiver  answered  denying  all  liability.  A  reference  was 
had  to  the  master,  and  the  latter  reported  in  favor  of 
plaintiflf  in  error,  finding  him  entitled  to  the  rent  for  the 
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two  unexpired  months  of  the  term,  with  interest  thereon, 
and  also  to  the  expenses  incurred  by  him  in  enforcing  the 
covenants  of  the  lease,  a  total  of  $412.22.      / 

November  26,  1898,  an  order  was  entered  in  accordance 
with  the  recommendation  of  the  master,  adjudging  the 
receiver  not  entitled  to  set  up  as  against  plaintiff  in  error 
any  disbursements  made  to  the  general  creditors  of  the 
estate,  and  ordering  it  to  pay  the  $412.22,  "notwithstand- 
ing the  amount  in  the  receiver's  hands,  after  deducting  dis- 
bursements made  to  the  general  creditors  of  said  estate, 
does  not  equal  the  amount  of  the  intervening  petitioner's 
claim  herein." 

It  appears  that  while  the  contest  over  the  lease  was  pend- 
ing between  the  parties  herein,  the  receiver  filed  a  petition 
March  13,  1897,  stating  that  it  held  $1,161.07  in  cash  col- 
lected from  the  assets  of  the  estate,  and  "  that  by  reason  of 
the  controversy  between  your  receiver  and  DeWolf,  the 
receiver  is  unable  to  distribute  all  the  moneys  in  its  hands, 
but  asks  to  be  ordered  and  directed  to  disburse  pro  rata^ 
according  to  the  amounts  of  the  respective  claims  filed,  ten 
cents  on  the  dollar  to  the  creditors  who  have  filed  claims 
with  your  receiver."  An  order  was  thereupon  entered 
directing  the  receiver  to  make  the  disbursement. 

It  is  said  that  a  motion  was  made  December  3,  1898, 
being  one  of  the  days  of  the  November  term,  at  which  the 
order  or  decree  of  November  26th  was  entered,  to  modify 
such  decree.  But  the  record  is  silent  as  to  the  making  of 
such  motion.  Whether  it  was  so  made  at  that  time,  we 
regard  as  immaterial.  The  court  had  still  jurisdiction  of 
the  subject-matter  and  the  parties,  and  had  not  lost  juris- 
diction when  the  modifying  order  was  entered. 

December  7, 1898,  the  receiver  filed  his  final  report,  show- 
ing $3,381.55  receipts,  and  $3,319,68  disbursements,  and  a 
balance  of  $61.87  in  his  hands.  To  this  report  plaintiflf  in 
error  filed  objections,  especially  to  certain  items  of  the 
account,  alleging  that  disbursements  had  been  made  with 
full  knowledge  and  actual  notice  of  his  claim  under  the  lease* 
and  that  defendant  in  error  was  not  entitled  to  be  credited 


Digitized  by 


^oo^le 


506  Appellate  Courts  of  Illinois. 

Vol.  88.]  DeWolf  v.  Royal  Trust  Co. 

therewith  as  against  him.  But  February  20, 1899,  the  court 
overruled  plaintiflf  in  error's  objections,  approved  and  con- 
firmed the  report,  modified  its  order  of  November  26th,  and 
directed  the  payment  to  plaintiff  in  error  of  the  $61.87 
remaining  in  the  receiver's  hand  '*in  settlement  of  his  claim 
as  aforesaid  for  $412.22,"  the  receiver  to  be  discharged  upon 
making  such  payment,  all  the  costs  to  be  paid  by  plaintiff  in 
error.  From  this  order  the  latter  appeals.  No  cross-errors 
are  assigned. 

It  appears  from  this  record  that  with  full  notice  of  the 
claim  of  defendant  in  error  for  rent,  not  merely  for  the 
February  rent,  but  for  the  remainder  of  the  term,  *'  under 
the  terms  of  said  lease,"  the  receiver  chose  to  take  the  risk 
of  disbursing  something  over  a  thousand  dollars  pending 
the  litigation  which  it  compelled  the  landlord  to  carry  on  for 
his  own  protection.  In  deciding  that  case  (DeWolf  v. 
Royal  Trust  Co.,  173  111.  435)  the  court  said  that  if  the 
receiver  ''  remains  in  possession  beyond  a  reasonable  time  to 
make  the  election,  he  by  implication  elects  to  accept  the 
lease  and  becomes  bound  as  receiver  under  its  terms ; "  and 
it  is  further  said  that  "neither  court  nor  receiver  have  any 
right  to  disregard  contracts  or  violate  obligations.  The 
receiver  occupied  the  premises  for  more  than  half  the  unex- 
pired term,  and  that  length  of  time  was  not  necessary  for 
the  purpose  of  determining  whether  it  would  take  the  lease." 
This  is  final  as  far  as  the  rights  of  these  parties  are  con- 
cerned. The  trial  court  has  found  that  plaintiff  in  error  is 
entitled  under  the  provisions  of  the  lease  to  a  specific  sum. 
This  liability  was  incurred  by  the  receiver.  Advised  of  the 
claim  of  the  landlord  under  the  lease,  it  was  the  receiver  s 
duty  to  retain  in  its  hands  a  sufficient  sum  to  meet  the  lia- 
bility it  had  itself  incurred.  As  is  said  in  the  opinion  above 
quoted  from,  *'  A  receiver  can  not  be  permitted  to  use  his 
situation  as  an  officer  of  the  court  to  sequester  property  of 
the  landlord  and  hold  the  same  without  his  having  any 
redress."  Neither  can  defendant  in  error  be  permitted 
deliberately  to  incur  an  obligation  as  receiver,  and  then 
escape  it  because  it  has  chosen  to  apply  for  other  purposes, 
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money  which  plaintiff  in  error  was  entitled  to  have  applied 
to  payment  of  his  claim. 

It  is  urged,  however,  that  plaintiff  in  error  did  not  object 
to  the  order  of  distribution  which  it  is  said  disposed  of  the 
money  available  to  meet  this  (jlaim.  It  does  not  appear 
that  he  knew  of  it.  But  if  he  did  it  was  not  necessary  to 
object.  He  had  no  reason  to  suppose,  so  far  as  here  appears, 
that  the  receiver  would,  under  that  order,  disburse  money 
due  him,  pending  the  prosecution  of  his  claim  therefor.  As 
above  stated,  the  receiver's  petition  for  such  order  of  dis- 
tribution expressly  referred  to  the  claim  of  plaintiff  in  error 
and  the  necessity  for  withholding  funds  to  meet  it.  Plaint- 
iff in  error  was  entitled  to  assume  that  the  receiver  would 
withhold  sufficient  funds  for  the  purpose.  The  general  rule 
is  that  a  trustee  holding  property  or  administering  a  trust 
is  bound  personally  by  contracts  he  makes  in  that  capacity. 
Bradner  Smith  &  Co.  v.  Williams,  178  111.  420-424.  By  its 
election  to  assume  liability  under  the  lease  the  receiver 
became  ^^  bound  as  such,  and  the  estate  in  its  hands  liable 
for  the  rent."  DeWolf  v.  Royal  Trust  Co.,  supra.  This 
liability  existed  from  the  time  of  such  election,  and  is  not 
discharged  by  the  application  of  such  portion  of  the  estate 
to  other  purposes.  The  receiver  is  liable  for  his  negligence 
in  this  respect.  High  on  Receivers,  Sec.  269-270.  The 
funds  which  the  receiver  should  have  to  meet  this  obliga- 
tion, must  be  presumed  to  be  still  in  its  hands,  and  credits 
which  impair  such  fund  should  be  disallowed. 

The  decree  of  the  Circuit  Court,  so  far  as  it  discharges 
the  receiver  upon  payment  of  $61.87  in  settlement  of  the 
lessor's  claim  of  $412.22  and  charges  the  latter  with  costs, 
is  reversed,  and  the  cause  remanded  to  that  court  with  direc- 
tions to  order  the  receiver  to  pay  the  landlord's  said  claim 
in  full  with  costs,  and  for  such  other  proceedings  as  shall 
not  be  inconsistent  with  the  views  herein  expressed. 
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James  H.  Gilbert^  for  the  use  of  Harris  et  al.^  y.  Thomas 
rfm  ^  W.  Spragae  et  al. 

1.  Chattel  Mortgaobs— £!rfe7mon  Under  the  Statute.— Under  the 
statute  (R.  S.,  Ch.  95,  Sec.  4,)  a  chattel  mortgage  may  be  extended  by  fil- 
ing for  record  the  affidavit  prescribed  by  the  statute  within  thirty  days 
next  preceding  the  maturity  of  the  debt  secured  by  such  mortgage. 

2.  Same— W/mi<  U  a  Sufficient  Extension,— A  chattel  mortgage  secur- 
ing a  note  becoming  due  on  December  15.  1802,  is  legally  extended  by 
the  filing  of  the  affidavit  on  the  day  it  becomes  due. 

8.  Maturity— 0/  Commercial  Paper— Definition, — Maturity,  when 
applied  to  commercial  paper,  means  the  time  when  the  paper  becomes 
due  and  demandable. 

4.  Commercial  Paper— Z>ays  of  Grace  Abolislied, -Prior  to  the  act 
of  1895  (Laws  1895,  261)  the  law  of  Illinois  gave  to  the  maker  of  a  note 
three  days  of  grace  in  which  to  make  payment  in  addition  to  the  time 
provided  for  iu  the  note  itself,  and  until  the  lapse  of  these  days  no  nego- 
tiable instrument  was  payable,  demandable  or  enforceable,  and  conse- 
quently did  not  mature. 

5.  Corporations— ^ojccu/ton  of  Chattel  Mortgages  by,— The  fact  that 
a  chattel  mortgage  executed  by  a  corporation  was  acknowledged  three 
days  before  the  resolution  of  the  board  of  directors  authorizing  it  was 
adopted,  does  not  invalidate  it,  where  it  was  not  delivered  and  filed  for 
record  until  after  the  adoption  of  the  resolution. 

6.  S  AMB— ^Jfec*  of  Affixing  the  Corporate  Seal,  —The  fact  that  a  resolu- 
tion of  a  corporation  authorizing  the  execution  of  a  chattel  mortgage  does 
not  specify  who  the  president  is,  nor  who  it  is  that  is  authorized  as  presi- 
dent to  execute  and  deliver  the  mortgage,  is  cured  by  the  authenticity 
given  to  the  act  of  the  person  acting  as  president  by  the  corporate  seal 
affixed  to  the  mortgage  purporting  to  be  executed  by  him  as  president 
in  the  name  of  the  corporation. 

7.  Appellate  Court  Practice— ZiwuJPcien*  Abstract  of  a  Judg- 
ment,— An  abstract  of  the  recoFd  of  a  judgment  which  merely  refers  to 
the  judgment  as  **  judgment  on  finding** is  a  mere  index  and  does  not 
furnish  material  upon  which  to  base  grounds  for  the  reversal  of  the 
judgment. 

8.  Sake— Eocceptions  to  Judgments  Must  be  Preserved,— The  fact 
that  no  exceptions  to  a  judgment  were  preserved,  when  the  trial  is 
before  the  court  without  a  jury,  is  fatal  not  only  to  the  point  but  to  the 
whole  case. 

Replevin.— Error  to  the  Circuit  Court  of  Cook  County;  the  Hon. 
Francis  Adams,  Judge,  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  October  term,  1899.    Affirmed.    Opinion  filed  May  4,  1900. 

Mastekson  &  Haft,  attorneys  for  plaintiff  in  error. 
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Defrees^  Bbaob  &  RiTTEB,  attomeys  for  defendants  in 
error. 

Mr.  Justtoe  Shepard  delivered  the  opinion  of  the  court. 

This  was  a  suit  upon  a  replevin  bond.  The  trial  was 
before  the  court  without  a  jui^y. 

The  questions  presented  for  review  arise  wholly  upon 
propositions  of  law  that  were  submitted  to  and  refused  by 
the  court. 

The  first  contention  of  plaintiff  in  error  is  that  the  aflSda- 
vit  for  an  extension  of  the  chattel  mortgage,  through  which 
defendants  in  error  claim,  was  not  filed  for  record,  etc., 
within  the  time  limited  by  the  statute. 

The  statute  (Sec.  4,  Ch.  95,  entitled  Mortgages)  provides 
for  the  extension  of  chattel  mortgages,  if  "  within  thirty 
days  next  preceding  the  maturity"  of  the  debt  secured,  such 
an  affidavit  as  the  statute  prescribes  shall  be  filed  for  rec- 
ord, etc. 

The  mortgage  in  question  was  given  to  secure  a  promis- 
sory note  bearing  date  October  15, 1892,  payable  sixty  days 
after  its  date.  The  affidavit  for  extension  was  filed  for  rec- 
ord in  the  recorder's  oflice  December  15,  1892,  and  a  dupli- 
cate affidavit  was  filed  with  the  justice  of  the  peace  on  the 
same  day. 

The  argument  is,  that  such  filing  was  not  within  thirty 
days  next  preceding  the  "  maturity  "  of  the  debt,  within  the 
meaning  of  the  statute — or,  to  put  the  proposition  more 
concretely,  that  days  of  grace  were  not  entitled  to  be  con- 
sidered in  ascertaining  the  maturity  of  the  note,  within  the 
intent  of  the  particular  statute. 

"  Maturity  "  means,  in  this  connection,  the  time  when  a 
bill  or  note  becomes  due  and  demandable.  Bouvier's  Law 
Dictionary;  The  Century  Dictionary. 

At  the  time  of  the  transaction  in  question  the  law  of  Illi- 
nois, following  the  law  merchant  upon  the  subject,  gave  to 
the  maker  of  a  note  three  days  of  grace  in  which  to  make 
payment,  in  addition  to  the  time  contracted  by  the  note  itself, 
although  by  a  subsequent  statute  (1895)  the  right  thereto 
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was  taken  away.  Until  the  lapse  of  such  days  of  grace  no 
negotiable  instrument  was  payable,  demandable  or  enforce- 
able, and  consequently  did  not  mature. 

We  had  occasion,  in  Richards  v.  Matson,  51  HI.  App.  530, 
to  consider  the  effect  of  the  word  "  maturity,"  as  employed 
in  another  part  of  said  section  4,  chapter  95,  and  there  held 
that  it  meant  the  time  contracted  for  in  the  note,  with  days 
of  grace  added,  as  effectually  as  though  the  added  days 
were  written  on  the  face  of  the  note. 

So,  here,  the  note  did  not  become  payable  until  Decem- 
ber 15, 1892,  and  the  required  affidavit  being  filed  on  that 
day,  it  was  done  within  the  thirty  days  next  preceding  the 
maturity  of  the  debt. 

The  succeeding  contentions  of  plaintiff  in  error  relate  to 
the  validity  of  the  mortgage  itself.  The  mortgage  on  its 
face  purports  to  be  given  by  the  mortgagor  corporation, 
and  is  signed  in  its  name,  by  one  Stewart,  president,  and 
attested  by  one  Bingham,  secretary,  and.  has  the  seal  of  the 
corporation  affixed. 

A  resolution  of  the  board  of  directors  was  adopted 
authorizing  the  president  of  the  corporation  to  execute  and 
deliver  to  the  same  person  who  is  named  as  mortgagee,  a 
chattel  mortgage  as  security  for  the  exact  amount  of  the  note 
specified  in  the  mortgage.  Numerous  technical  objections 
are  made  but  we  regard  only  two  of  them  as  being  worthy 
of  comment. 

The  mortgage  was  acknowledged  three  days  before  the 
resolution  of  the  board  of  directors  was  adopted,  but  it  was 
not  filed  for  record  before  that  day,  nor  was  it  delivered 
until  after  the  resolution  was  adopted. 

The  circumstance  that  the  resolution  did  not  specify  and 
that  it  was  not  otherwise  shown  who  the  president  of  the 
corporation  was,  nor  who  it  was  that  was  authorized  as 
president  of  the  mortgagor  to  execute  and  deliver  the  mort- 
gage, is  cured,  if  it  were  a  defect,  by  the  authenticity  given 
to  the  act  of  Stewart,  by  the  corporate  seal  of  the  corpora- 
tion affixed  to  the  mortgage  purporting  to  be  executed  in 
the  corporate  name  by  him  as  president.    West  Side  Auc- 
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tion  House  Co.  v.  Connecticut  M.  L.  Ins.  Co.,  85  111.  App. 
497;  Anderson  Transfer  Co.  v.  Fuller,  73  111.  App.  48. 

It  is  further  argued  that  plaintiff  in  error  was  entitled  to 
recover  nominal  damages,  at  least.  Non  constat  he  did  so 
recover.  All  that  is  shown  by  the  abstract  relating  to  the 
judgment  is,  "judgment  on  finding." 

Such  a  mere  index  does  not  furnish  material  upon  which 
to  base  grounds  for  the  reversal  of  a  judgment.  Burke  v. 
Dunning,  72  111.  App.  193;  Amundson  Printing  Co.  v.  Empire 
Paper  Co.,  83  111.  App.  440. 

Furthermore  it  does  not  appear  that  any  exception  to  the 
judgment  was  preserved.  This  is  fatal  not  only  to  this 
|K)int  but  to  the  whole  case  (Wehrheim  v.  The  Thiel  Detec- 
tive Agency,  87  111.  App.  565);  and  if  discovered  sooner 
would  have  obviated  the  occasion  for  much  we  have  spoken 
of.    The  judgment  is  affirmed. 


Charles  F.  Milligan  and  George  H.  Bliss  v.  Walter  C. 

Nelson. 

1.  iNJUNCnoN— -Righf  to  Damages  on  Dissolution,  Statutory, -^The 
right  to  recover  damages  for  the  improper  issuing  of  an  injimction  is 
stafcatory. 

2.  Damages— H^f  May  be  Recovered  upon  the  Dissolution  of  an 
InJunctioTL^A  party  may  recover  on  the  dissolution  of  an  injunction 
the  soUcitors*  fees  which  he  has  paid  or  become  obUgated  to  pay  for 
services  rendered  in  obtaining  the  dissolution  of  an  injunction,  but  not 
for  those  rendered  in  the  general  defense  of  the  suit 

8.  SAMR^Intention  of  the  Statute,— The  statute  providing  for  the 
assessment  of  damages  upon  the  dissolution  of  an  injunction  is  intended 
only  to  reimburse  the  defendant  for  moneys  which  he  has  paid  or 
become  liable  to  pay  upon  a  motion  to  dissolve  a  temporary  injunction. 

Order,  striking  from  the  files  a  suggestion  of  damages.  Appeal  from 
the  Superior  Court  of  Cook  County;  the  Hon.  Farlin  Q.  Ball,  Judge, 
presiding.  Heard  in  the  Branch  Appellate  Court  at  the  October  term, 
1899.    Affirmed.    Opinion  filed  May  4,  1900. 

Kkbtzinokb,  Gallagher  &  Rooney,  attorneys  for  appel- 
lants. 
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.  Henry  W.  Wolskley,  attorney  for  appellee. 

Mb.  Peesiding  Justice  Hokton  delivered  the  opinion  of 
the  court. 

This  appeal  is  from  an  order  overruling  a  motion  to  assess 
damages,  and  striking  from  the  files  a  suggestion  of  dam- 
ages, in  a  suit  for  perpetual  injunction  commenced  by 
appellee  against  appellants.  Upon  affidavits  filed  and  argu- 
ments of  counsel  a  temporary  injunction  was  granted. 
Afterward  the  cause  was  submitted  to  the  court  for  final 
hearing  upon  the  bill,  answer  and  replication,  and  upon  affi- 
davits filed,  which  by  agreement  of  the  parties  were  given 
the  weight  of  depositions,  and  the  court  below,  without  fur- 
ther argument,  made  the  temi)orary  injunction  perpetual, 
pursuant  to  the  prayer  of  the  bill. 

Upon  an  appeal  by  appellants  to  the  Appellate  Court  the 
decree  of  the  Superior  Court  was  reversed  and  the  cause 
remanded  with  directions  to  dismiss  the  bill.  (Milligan  v. 
Nelson,  51  111.  App.  441.)  Thereupon  appellee  prosecuted 
an  appeal  to  the  Supreme  Court  where  the  judgment  of  the 
Appellate  Court  was  affirmed.  (Nelson  v.  Milligan,  151 
III.  462.)  Upon 'filing  the  remanding  order  in  the  Superior 
Court  the  cause  was  then  re-docketed  November  20,  1894. 
By  leave  of  court  appellants  filed  suggestion  of  damages 
January  28, 1895,  asking  to  be  allowed  expenses  and  attor- 
neys' fees  incurred  "in  and  about  procuring  the  dissolution 
of  the  writ  of  injunction  in  said  cause."  Upon  the  motion 
of  appellee  the  motion  by  appellants  to  assess  damages,  etc., 
was  denied,  and  said  suggestions  were  stricken  from  the 
files  and  said  bill  dismissed  in  obedience  to  the  mandate  of 
the  Supreme  Court. 

The  specific  prayer  of  said  bill  was  for  an  injunction 
which  was  followed  by  a  prayer  for  general  relief.  The 
right  to  recover  damages  for  the  improper  issuing  of  an 
injunction  is  statutory.    (Hurd's  Stat.,  Ch.  69,  Sec.  12.) 

"  The  ihile  is  that  a  party  may  recover  as  damae:es  on  dis- 
solution of  an  injunction,  the  solicitors'  fees  which  he  has 
paid  or  become  obligated  to  j)ay  for  services  rendered  in 
obtaining  a  dissolution  of  the  injunction,  but  not  those  ren- 
dered in  the  general  defense  of  the  suit." 
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No  motion  was  made  to  dissolve  the  temporary  injunc- 
tion. The  suggestion  of  damages  contains  no  claim  for 
expenses  or  solicitors'  fees  in  or  about  a  dissolution  of  a 
temporary  injunction.  Such  suggestions  refer,  and  can 
only  refer,  to  expenses  and  solicitors'  fees  incurred  and  ren- 
dered in  the  general  defense  of  the  suit. 

"  Such  services  are  as  clearly  distinguishable  from  those 
rendered  for  the  mere  purpose  of  getting  rid  of  an  injunc- 
tion j^eric^j/i^  lite^  in  case  one  has  been  issued,  as  they  are  in 
cases  where  relief  of  a  different  character  is  sought."  Lam- 
bert V.  Alcorn,  144  111.  330. 

The  statute  is  intended  only  to  reimburse  the  defendant 
for  moneys  which  he  has  paid  or  become  liable  to  pay  upon 
a  motion  to  dissolve  a  temporary  injunction.  Lambert  v. 
Alcorn  (144  111.  330);  Densch  v.  Scott,  68  111.  App.  33;  Kotz 
V.  Glos,  53  111.  App.  487;  Jevne  v.  Osgood,  57  111.  346. 

This  is  not  a  suit  to  recover  upon  an  injunction  bond,  or 
for  damages  caused  by  the  improper  issuing  of  an  injunc- 
tio^.    In  such  a  case  a  different  rule  would  apply. 

The  judgment  of  the  Superior  Court  is  affirmed. 


Chicago  Bill  Posting  Co.  v.  J.  Schuster,  N.  Schuster, 
Thomas  Casaclc  and  Thomas  Cnsaek  Co. 

1.  Masters  in  Chancery— AfinisferiaZ  Offlcera—Recommendaficma 
AdHsory.—A  master  in  chancery  is  but  a  ministerial  officer  of  the  court. 
His  findings  and  recommendations  have  no  force  or  effect  other  than  to 
aid  the  court  in  the  performance  of  its  judicial  duties. 

2.  Chancery  Practice— Con/Irmaf ion  of  Report  Not  a  Final  Decrp.e, 
—The  confirmation  and  approval  of  the  master's  repoi*t  is  merely  inter- 
locutory and  constitutes  no  decree. 

3.  Injunction- i>af?iasfe«  on  Dissolution,  Statutory,— The  right  of  a 
court  to  assess  as  well  as  of  a  party  to  recover  damages  upon  the  disso- 
lution of  an  injunction  are  statutory,  and  unless  the  injunction  has  been 
dissolved  by  the  court  no  damages  can  be  assessed. 

Dissolution  of  an  Injunction.— Appeal  from  the  Superior  Court  of 
Cook  County;  the  Hon.  Jesse  Holdom,  Judge,  presiding.    Heard  in 
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the  Branch  Appellate  Court  at  the  October  tero),  1899.    Reversed  and 
remanded.    Opinion  filed  May  4,  1900. 

Warvklle  &  Clithbbo,  attorneys  for  appellant. 

OscAE  E.  Leinen,  attorney  for  Thomas  Cusack,  appellee. 

Mb.  Pbesidino  Jostice  IIorton  delivered  the  opinion  of 
the  court. 

This  appeal  is  prosecuted  to  reverse  the  following  order 
entered  in  siiid  cause,  viz.: 

*'On  motion  of  solicitor  for  defendant  Thomas  Cusack, 
doing  business  as  Thomas  Ousack  &  Company,  for  assess- 
ment of  damages  on  dissolution  of  temporary  injunction 
granted  herein,  after  hearing  the  evidence  of  all  the  parties 
and  the  arguments  of  their  respective  counseK  it  is  ordered 
that  the  defendant  recover  as  and  for  his  damages  afore- 
said, the  sum  of  $300  solicitors*  foes,  and  the  sum  of  $50.75 
for  loss  of  rent,  amounting  in  all  to  the  sum  of  $350.75,  and 
that  said  defendant  have  execution  therefor  against  said 
complainant." 

Said  cause  being  at  issue,  was  referred  to  a  master  in 
chancery,  who,  in  his  report^  recommended  "that  the  pre- 
liminary injunction  granted  be  dissolved  and  the  bill  dis- 
missed at  coraplainant*s  cost.'*  Upon  the  coming  in  of  said 
report  of  the  master,  it  was,  by  the  court, "  ordered,  ad  judgetl 
and  decreed  that  the  master's  report  be  and  the  same 
hereby  is  confirmed  and  approved  by  the  court.'* 

There  was  no  decree /entered,  neither  was  there  any  order 
specifically  dissolving  said  injunction  or  dismissing  said  bill. 
It  is  contended  by  counsel  for  appellant  that  said  prelimi- 
nary injunction  has  not  been  dissolved  and  that  therefore  it 
was  error  to  allow  such  damages. 

The  question  thus  presented  is  whether  said  order  con- 
firming the  master's  report  was  in  effect  a  dissolution  of 
said  injunction. 

The  master  "is  but  the  ministerial  oflBcer  of  the  court." 
Ilards  V.  Burton,  79  III.  509.  His  findings  and  recommenda- 
lions  have  no  force  or  effect  other  than  to  aid  the  court  in 
the  performance  of  judicial  duties.    They  are  only  advisory. 
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Fairbury,  etc.,  v.  Holly,  169  111.  12;  Bruggestradt  v.  Ludwig, 
82m.App.451. 

The  confirmation  and  approval  of  the  master's  report  is 
merely  interlocutory  and  constitutes  no  decree.  Levy  v. 
Berkowsky,  50  III.  App.  537. 

By  the  confirming  order  the  court  merely  says  that  in 
the  opinion  of  the  court  the  master's  findings  are  correct. 
It  follows,  of  course,  that  an  order  or  decree  should  or 
would  be  entered  by  the  court  in  conformity  with  the  find- 
ings and  recommendations  of  the  report.  But  an  order  of 
confirmation  only,  does  not  amount  to  or  have  the  effect  of 
such  an  order  or  decree.  The  confirmatory  order  did  not 
dissolve  the  injunction. 

The  right  of  the  court  to  assess,  as  well  as  of  a  party  to 
recover,  damages  upon  the  dissolution  of  an  injunction,  are 
statutory*  Unless  an  injunction  has  been  dissolved  by  the 
court  no  such  damages  should  be  assessed.  Hurd's  Stat.,  Ch. 
69,  Sec.  12. 

Said  order  of  the  Superior  Court  allowing  damages  is 
reversed  and  the  cause  remanded. 


John  W.  Doane  v.  George  A.  Fuller.  -gg — gjg 

;al92B  617 
1.    Debtor  and  Creditor— Creditor  Not  Bound  to  Disclose  Every 
Step  He  Taken  to  Secure  Payment.-- A  creditor  is  not  bound  to  disclose 
to  others  dealing  with  the  debtor,  every  step  he  may  take  to  secure  pay- 
ment to  himself. 

Bill  for  Injanctlon.— Appeal  from  the  Circuit  Court  of  Cook  County; 
the  Hon.  Richard S.  Tutuill,  Judge,  presiding.  Heard  in  the  Branch 
Appellate  Court  at  the  October  term,  1899.  Aflirmed.  Opinion  filed 
May  4,  1900. 

John   S.  Cooper,  attorney  for  appellant. 

TEjfNEY,  McCoNNELL,  CoFFEEN  &  Hardino,  attomcys  for 
appellee. 

Mr.  Justice  Shepard  delivered  the  opinion  of  the  court. 
The  appellant,   Doane,  was  surety  for    the  Anderson, 
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Transfer  Company  upon  the  appeal  bond  of  the  latter  in 
the  case  of  Anderson  Transfer  Company  v.  Fuller,  73  111. 
App.  48,  and  same  case,  174  111.  221. 

After  the  determination  of  said  appeals  adversely  to  the 
transfer  company,  Doane  was  sued,  in  debt,  on  said  appeal 
bond.  He  thereupon  filed  in  a  chancery  cause  then  pend- 
ing, wherein  the  transfer  company,  himself,  the  appellee. 
Fuller,  and  other  persons,  were  litigating  over  the  affairs 
of  the  transfer  company,  a  cross-bill  and  a  supplemental 
cross-bill,  which  by  virtue  of  subsequent  orders,  came  to  be 
called  an  original  bill,  as  we  will  hereafter  call  it  To  such 
bill  a  demurrer  of  the  appellee.  Fuller,  was  sustained,  and 
Doane  electing  to  stand  by  his  bill,  it  was  dismissed  for 
want  of  equity.    This  appeal  is  from  that  order  of  dismissal. 

The  sole  object  of  the  bill  was  to  restrain  by  injunction 
the  prosecution  of  the  suit  at  law  upon  the  appeal  bond, 
and  some  proceedings  against  a  co-surety  with  Doane,  whom 
Doane  was  bound  to  indemnify. 

It  is  said  in  appellant's  reply  brief  that  the  right  of  Doane 
to  maintain  his  bill  depends  upon  the  sole  inquiry,  "  Is  the 
judgment  by  confession  inequitable  and  against  good  con- 
science as  against  Doane." 

The  judgment  by  confession  so  referred  to,  is  the  one  of 
Fuller  against  the  Anderson  Transfer  Company,  from  which 
the  appeals  to  this  court  and  the  Supreme  Court  were  prose- 
cuted, wherein  the  appeal  bond  executed  by  Doane  as  surety, 
was  given,  and  upon  which  the  suit  sought  to  be  restrained 
was  instituted. 

The  decision  and  judgment  of  the  Supreme  Court 
finally  settled  substantially  every  objection  that  the  trans- 
fer company  might  make  to  the  judgment  in  the  case  in 
which  the  appeal  bond  was  given.  What  objection  remains 
to  Doane,  the  surety  upon  the  appeal  bond  ? 

Doane's  main  reliance,  as  shown  by  the  alle^tions  of  his 
bill,  is  the  representation  made  to  him  by  Fuller  that  he. 
Fuller,  would  lend  the  money  (which  was  the  basis  of  the 
judgment)  to  Rolfe  individually — the  purpose  being  to  pro- 
vide Rolfe  with  funds  to  free  the  transfer  company  from 
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debt  in  order  that  its  stock  might  be  good  collateral 
security  to  Doane — and  it  is  claimed  that  the  subsequent 
saddling  of  the  indebtedness  of  Rolfe  to  Fuller,  upon  the 
transfer  company,  and  the  concealment  from  Doane  of  such 
subsequent  transactions,  whereby  the  company  was  wrecked 
and  Doane's  security  destroyed,  constitutes  such  fraud  and 
injury  as  will  protect  him  from  liability  upon  the  appeal 
bond. 

The  allegation  of  the  bill  is  that  the  original  agreement 
and  transaction  between  Rolfe  and  Fuller  was  in  fact  as  he, 
Doane,  was  told  it  would  be,  for  a  loan  by  Fuller  to  Rolfe, 
personally,  for  which  the  transfer  company  was  in  no  wise 
liable,  and  that  acting  upon  the  faith  of  such  transaction 
being  as  it  was  so  represented  to  him  to  be,  he  had  certain 
transactions  with  Rolfe  and  made  certain  loans  to  the  trans- 
fer company ;  that  about  a  year  after  the  original  loan  was 
made  by  Fuller  to  Rolfe,  the  two  conspired  together  for  the 
purpose  of  imposing  the  burden  of  said  personal  loan  to 
Rolfe  upon  the  transfer  company,  and  that  Rolfe  as  presi- 
dent of  the  transfer  company  substituted  the  promissory 
notes  of  said  company  in  place  of  his  former  personal  obli- 
gation to  Fuller;  and  that  about  a  year  later  Rolfe  gave  to 
Fuller  the  judgment  note  of  the  company  for  the  same 
indebtedness,  and  that  about  two  years  and  eight  months 
after  the  original  transaction,  the  judgment  was  confessed 
that  was  the  subject  of  litigation  in  the  appeal  suits  first 
spoken  of. 

It  appears  from  the  bill  that  the  money  loaned  by  Fuller 
to  Rolfe  was  used  in  paying  a  previous  indebtedness  owing 
by  the  company  to  the  business  firm  of  which  Doane  was  a 
member,  and  we  understand  it  to  have  been  settled  in  the 
litigation  between  the  transfer  company  and  Fuller  that 
the  fact  the  money  was  so  used  constituted  a  good  consid- 
eration for  the  giving  of  the  judgment  note  by  the  com- 
pany. We  do  not  see  how  Doane  can  be  in  any  respect 
advantaged  as  against  Fuller  because  of  the  giving  of  such 
judgment  note.  There  was  never  any  agreement  or  repre- 
sentation by  Fuller  that  he  would  never  seek  to  get  back 
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his  money  loaned  to  Rolfe  except  from  him  personally. 
The  representation  he  made  to  Doane  was  of  a  present  fact 
that  he  would  loan  the  money  to  Rolfe.  That  is  what  he 
is  alleged  to  have  done,  and  it  was  not  until  a  year  after- 
ward that  he  received  the  obligations  of  the  transfer  com- 
pany therefor,  and  not  until  two  years  from  the  time  the 
money  was  loaned  that  he  received  the  judgment  note  of  the 
company.  The  bill  makes  no  claim  that  Fuller  represented 
to  Doane  that  he  would  never  seek  to  get  his  money  from 
the  company  if  Rolfe  failed  to  pay  it. 

We  fail  to  discover  that  there  was  any  misrepresentation 
by  Fuller  of  any  material  fact  upon  which  Doane  may  base 
a  title  for  relief. 

The  claim,  or  theor3%  if  there  be  in  fact  such  a  one,  that 
Fuller  was  bound  to  disclose  to  Doane  every  step  he  might 
take  to  secure  Repayment  to  himself,  or  else  render  himself 
liable  to  Doane  for  moneys  Doane  might  advance  to  the 
company  in  reliance  upon  its  freedom  from  indebtedness  to 
Fuller,  has  no  support  in  any  of  the  alleged  facts.  See  Field 
v.Ridgely,  116  111.424. 

Without  it  being  made  to  appear  in  some  appropriate 
allegation  that  Fuller  represented  or  agreed  that  he  would 
not  at  any  future  time  accept  the  obligations  of  the  com- 
pany, and  thereby  participate  in  the  creation  of  obligations 
by  it  that  would  alter  its  condition,  we  are  wholly  unable 
to  see  why  the  fact  that  Fuller  "  concealed  "  from  Doane 
the  subsequent  taking  of  the  notes  of  the  company,  should 
cause  Fuller  to  be  responsible  to  Doane. 

There  are  numerous  other  questions  that  have  been 
argued,  but  we  see  no  occasion  to  discuss  them. 

The  decree  of  the  Circuit  Court  should  be  affirmed,  and  it 
is  so  ordered. 
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Grand  Pacific  Hotel  Co.  v.  E.  D.  Morgan  Rowland. 

1.  Trover— fbr  Money  Embezzled  by  a  Waiter. — A  person  went  to  a 
hotel  to  procure  luncheon  and  was  directed  to  the>lining  room,  where  he 
was  served  by  a  waiter  in  the  employ  of  the  proprietor.  At  the  conclusion 
of  the  meal  the  waiter  brought  him  a  meal  check  with  the  amount  due 
upon  it  and  was  given  a  five  hundred  dollar  bill  to  take  to  the  cashier  to 
pay  the  check.  The  cashier  could  not  change  it  and  the  waiter  went  with 
it  to  the  hotel  office:  there  the  clerk,  who  could  not  change  it,  directed  the 
waiter  to  take  it  to  the  treasurer's  oflice  to  have  it  changed.  The  waiter 
started  from  the  hotel  office  toward  the  treasurer's  office  and  disappeared 
with  the  bill,  ffe/d,  trover  the  proper  form  of  action  to  recover  the  value 
of  the  bill  from  the  proprietor  of  the  hotel,  after  demand,  etc. 

2.  Recoupment— Jw  ActUmB  of  TVover.— Where  a  person  at  luncheon 
in  a  hotel  handed  the  waiter  a  bill  to  pay  for  his  meal,  which  the  waiter 
converted  to  his  own  use  and  disappeared,  under  the  law  of  this  State 
the  proprietor  of  the  hotel,  when  made  a  defendant  in  an  action  of  trover 
by  such  person,  may,  by  proper  pleading,  recoup  the  amount  due  to  him 

for  the  meaL 

• 

TroTcr. — Appeal  from  the  Superior  Court  of  Cook  County;  the  Hon. 
Jbssb  Holdom,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1890.    Affirmed.    Opinion  filed  May  4,  1900. 

H.  F.  KoHDE,  attorney  for  appellant. 

Wm.  B.  Keep,  attorney  for  appellee* 

Mr.  Presiding  Justice  Hobton  delivered  the  opinion  of 
the  court. 

This  is  an  action  in  trover  brought  by  appellee  against 
appellant  for  the  conversion  by  appellant  of  appellee's  five 
hundred  dollar  bank  bill  or  bank  note.  There  is  no  contro- 
verted question  of  fact. 

July  14, 1898,  about  one  o'clock  p.  m.,  appellee  in  company 
with  two  friends,  went  to  the  hotel  of  appellant  in  Chicago 
to  procure  luncheon.  Upon  inquiry  at  the  hotel  oflSce  as  to 
where  he  could  be  served,  the  clerk  directed  him  to  the 
main  dining  room  on  the  second  floor.  There  he  and  his 
companions  were  served  by  a  waiter  in  the  employ  of  appel- 
lant.   At  the  conclusion  of  the  meal  the  waiter  brought  the 
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meal  ticket  or  check  amounting  to  six  dollars  and  some  cents. 
Appellee  handed  to  the  waiter  a  five  hundred  dollar  bank 
bill  to  take  to  the  cashier  and  pay  the  meal  check.  The 
cashier's  desk  was  in  the  dining  room  where  the  appellee  was 
sitting.  The  cashier  could  not  change  the  bill  and  the 
waiter  went  with  it  to  the  hotel  office.  There  the  clerk,  who 
could  not  change  the  bill,  directed  the  waiter  to  take  it  to 
the  treasurer's  office  to  have  it  changed.  The  waiter  started 
from  the  hotel  office  toward  the  treasurer's  office  and  that 
was  the  last  seen  of  the  waiter  or  the  five  hundred  dollar 
bank  bill  so  far  as  this  record  shows.  After  proper  demand 
for  the  return  of  the  five  hundred  dollar  bill  this  suit  was 
commenced. 

The  only  point  presented  by  counsel  for  appellant  is  that 
upon  the  facts  of  this  case  the  action  of  trover  will  not  lie. 

To  this  counsel  for  appellee  replies  as  follows : 

"The  five  hundred  dollar  bill  was  not  applied  by  appel- 
lant to  the  use  for  whicbit  was  intrusted  to  it  by  appellee, 
but  that  it  wrongfully  converted  the  same  to  its  own  use 
and  failed  entirely  to  apply  any  portion  of  it  to  the  use  for 
which  it  was  intrusted  to  it  by  appellant." 

Suppose  it  to  be,  as  argued  by  counsel  for  appellant,  that 
trover  will  not  lie  to  recover  the  $494  balance  that  would 
have  been  due  to  appellee  if  the  five  hundred  dollar  bill  had 
been  changed.  That'does  not  affect  the  question  now  before 
this  court,  because  the  bill  was  not  changed.  It  was  taken 
and  converted  by  the  waiter.  Under  the  law  in  this  State 
appellant  might,  by  proper  pleading,  recoup  the  amount 
due  to  it  upon  the  meal  check.  But  no  such  claim  or  par- 
tial defense  is  made  by  appellant  by  the  pleadings  or  in  the 
trial  court  or  in  this  court.  Clearly,  trover  was  a  proper 
form  of  action. 

The  judgment  of  the  Superior  Court  is  affirmed. 
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Jnlins  Heidenreich  v.  Darid  C.  Raggio  and  Joseph  L. 

Raggio. 

1.  Rest— Of  Premises  Let  for  Gaming. — Where  premises  are  used 
with  the  knowledge  and  acquiescence  of  the  landlord  for  the  purpose  of 
gaming,  the  provision  of  the  statute  (Sec.  127  of  the  Criminal  Code)  pre- 
cludes a  recovery. 

3.  Appellate  Court  Practice— T^Tiere  the  Record  Fails  to  Pre: 
sent  All  the  Evidence,— V^heve  the  record  fails  to  present  all  the  evi- 
dence the  Appellate  Court  can  not  disturb  the  judgment  upon  the 
ground  that  the  evidence  fails  to  support  the  verdict. 

Action  for  Rent— Appeal  from  the  Superior  Court  of  Cook  County; 
tiie  Hon.  Marcus  Kavanaoh,  Judge,  presiding.  Heard  in  this  com*t  at 
the  October  term,  1899.    Affirmed.    Opinion  filed  May  10,  1900. 

This  suit  was  brought  by  appellant  to  recover  rent  and 
water  taxes  under  the  provisions  of  a  written  lease.  The 
execution  of  the  lease  is  admitted  and  the  occupation  of  the 
premises  by  appellees.  The  only  defense  interposed  was 
based  upon  the  alleged  fact  that  the  premises  were  used, 
with  knowledge  and  acquiescenceof  appellant,  the  landlord, 
for  the  purpose  of  gaming,  and  that  by  reason  thereof  the 
provisions  of  the  statute  precluded  a  recovery.  The  issue 
thus  raised  was  submitted  to  a  jury.  The  evidence  was 
conflicting.  The  jury  found  for  the  defendants  below,  appel- 
lees, and  the  trial  court  overruled  motion  for  a  new  trial  and 
entered  judgment  upon  the  verdict. 

Arthur  C.  Hoffmann,  attorney  for  appellant. 

Meek,  Aleek,  Cochrane  &  Mdnsell,  attorneys  for 
appellees. 

Mr.  Presiding  Justice  Sears  delivered  the  opinion  of  the 
court. 

The  evidence  is  amply  sufficient  to  warrant  the  jury  in 
finding  that  the  premises  in  question  were  used  for  gam- 
bling.   The  statute,  Sec.  127  of  the  Criminal  Code,  and  the 
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application  of  it,  as  announced  in  Ryan  v.  Potwin,  60  111. 
App.  637,  McDonald  v.  Tree,  69  111.  App.  134,  and  Harris 
V.  McDonald,  79  111.  App.  638,  is  very  clear,  where  it 
appears  that  the  agreement  of  renting  is  founded  in  con- 
templation of  the  offense  prohibited. 

While  there  was  some  conflict  in  the  evidence  upon  the 
question  of  knowledge  and  acquiescence  upon  the  part  of 
the  landlord,  appellant,  yet  we  can  not  say  that  the  ver- 
dict, finding,  in  effect,  that  there  was  such  knowledge  and 
acquiescence,  is  manifestly  against  the  weight  of  the  evi- 
dence. 

There  is  another,  and  of  itself  suflBcient,  reason  why  this 
court  could  not,  upon  review  of  the  evidence,  determine 
that  the  verdict  was  insufficiently  sustained,  viz.,  because 
the  record  fails  to  present  to  us  all  of  the  evidence.  The 
lease  upon  which  the  suit  was  brought  is  omitted.  But 
upon  the  merits,  and  after  a  consideration  of  the  evidence 
presented,  we  hold  the  evidence  to  be  sufficient  to  sustain 
the  verdict.  Therefore  we  can  not  disturb  the  judgment, 
unless  there  was  error  in  procedure.  The  only  error  assigned 
and  argued  by  counsel  relates  to  the  giving,  refusing  or 
modifying  instructions  to  the  jury.  Without  going  into 
unnecessary  discussion  of  these  rulings,  it  is  enough  to  say 
that  the  instructions  fairly  presented  to  the  jury  the  issues 
and  the  rules  of  law  governing.  The  modification  com- 
plained of  would  tend  to  prejudice  the-  appellees  rather 
than  appellant. 

The  judgment  is  affirmed. 


W.  H.  Robertson  v.  6.  M.  Emerich. 

1.  Bills  of  PARTicuLARS--3/aWer«  Not  Included,  When  Competent 
in  Rebuttal, — Evidence  of  matters  not  included  in  a  biU  of  particulars, 
while  not  admissible  for  the  purpose  of  showing  a  cause  of  action,  is 
competent  in  an  action  on  a  promissory  note  for  the  purpose  of  rebut- 
tmg  proof  of  payment,  by  showing  that  such  payment  was  in  fact  in 
connection  with  other  transactions. 
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Assam pslt.— Appeal  from  the  Superior  Court  of  Cook  Counter;  the 
Hon.  Axel  Chytraus,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1800.    Affirmed.    Opinion  filed  Maj  10,  1900. 

Statement. — This  suit  was  brought  to  recover  upon  three 
promissory  notes.  The  bill  of  particulars  filed  by  appellee, 
plaintiff  below,  limited  the  claim  of  the  appellee  to  the 
three  notes.  An  issue  was  raised  as  to  the  application  of 
certain  payments  made  by  appellant.  It  is  contended  by 
appellee  that  they  were  in  part  made  upon  another  and  dif- 
ferent transaction.  Appellant  contended  that  the  payments 
were  all  made  to  apply  upon  the  notes  in  question.  In 
rebutting  the  proof  of  payment,  appellee  was  allowed,  over 
objection,  to  present  evidence  of  the  other  transaction  upon 
which  he  contended  the  paymentapplied.  This  wasobjected 
to  by  appellant  as  presenting  matters  not  contained  in  the 
bill  of  particulars. 

Appellee  recovered  verdict  and  judgment. 

Morton  G.  Smith,  attorney  for  appellant. 
Richard  J.  Finn,  attorney  for  appellee. 

Mr.  Presiding  Justice  Sears  delivered  the  opinion  of  the 
court. 

The  verdict  is  sustained  by  the  evidence.  The  only  con- 
flict was  upon  the  application  of  certain  payments,  and  upon 
that  issue  we  are  of  opinion  that  the  evidence  is  ample  to 
warrant  the  finding  of  the  jury. 

The  only  question  raised  as  to  error  in  the  rulings  of  the 
court  is  the  admissibilitj^  of  evidence  of  a  transaction  not 
included  in  the  bill  of  particulars.  But  this  evidence  was 
not  admitted  to  show  a  ground  of  action.  It  was  merely 
for  the  purpose  of  rebutting  the  proof  of  payment,  by  show- 
ing that  the  payment  was  in  fact  in  connection  with  the 
other  transaction  and  not  upon  the  notes.  This  was  in  no 
manner  going  beyond  the  limitations  imposed  by  the  bill 
of  particulars,  and  in  it  there  was  no  error. 

No  other  question  is  raised  upon  this  record. 

The  judgment  is  affirmed. 
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Pauline  Y.  Fish  v.  Adelia  M.  Ryan. 

1.  Instructions— ^rron^cms,  But  Not  Cause  for  Reversal — Where 
an  instruction  in  an  action  for  rent,  which  tells  the  jury  there  could  be 
no  recovery  under  a  certain  count,  is  erroneous,  it  should  not  reverse  the 
judgment,  where  the  plaintiff  was  clearly  entitled  to  recover  under  that 
count  after  the  termination  of  the  lease  and  until  the  surrender. 

Assumpsit,  for  rent.  Appeal  from  the  Superior  Court  of  Cook 
County;  the  Hon.  Axel  Chytraus,  Judge,  presiding;.  Heard  in  this 
court  at  the  October  term,  1899.  Affirmed  on  remittitur.  Opinion  filed 
May  10,  1900.    Remittitur  filed  May  14,  1900. 

A.  1^.  Tagekt,  attorney  for  appellant. 

D.  Ryan  Twomey  and  il.  B.  Gearon,  attorneys  for 
appellee. 

Mr.  Justice  Windes  delivered  the  opinion  of  the  court. 

Appellee  sued  appellant  in  assumpsit  to  recover  for  rent 
of  certain  demised  premises  for  January  and  February,  1894, 
and  on  a  trial  before  the  court  and  jury  recovered  a  verdict 
and  judgment  thereon  for  §250,  from  which  this  appeal  is 
taken. 

The  original  declaration  consisted  of  the  common  counts, 
to  which  appellant  interposed,  first,  a  plea  of  the  general 
issue;  second,  that  as  to  the  rent  for  February,  she  was  dis- 
possessed of  the  premises  in  question  by  the  plaintiff  for 
that  month;  third,  that  as  to  the  rent  for  February,  defend- 
ant surrendered  the  premises  on  demand  of  plaintiff  during 
that  month,  and  the  plaintiflf  accepted  the  same;  fourth,  that 
for  non-payment  of  rent  plaintiflf  terminated  the  tenancy  on 
February  19th,  under  a  five-day  notice,  and  that  during  the 
month  the  defendant  surrendered  to  the  plaintiflf  the  posses- 
sion of  the  premises,  pursuant  to  a  judgment  in  forcible 
detainer;  fifth,  that  plaintiflf,  by  violent  and  abusive 
language,  threatened  to  dispossess  defendant  in  the  presence 
of  her  tenants,  by  reason  of  which  the  tenants  refused  to 
pay  defendant  their  rent,  and  by  reason  thereof  defendant 
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surrendered  the  premises  to  plaintiff  during  the  month  of 
February,  1894;  sixth,  set-oflf  for  work  and  services  by 
defendant  for  plaintiff,  at  her  request,  money  received,  etc.; 
and,  seventh,  as  to  the  January  rent,  a  former  recovery 
before  a  justice  of  the  peace. 

The  plaintiff  thereafter  filed  an  amended  declaration  con- 
taining a  special  count  upon  the  lease  in  question,  for  rent 
of  January  and  February,  1894,  and  a  count  for  use  and 
occupation  for  the  same  months. 

All  the  aforesaid  pleas  were  ordered  to  stand  to  the  amended 
declaration,  and  the  defendant  filed  a  further  plea  to  the 
first  count  of  the  amended  declaration,  setting  up  a  judg- 
ment in  favor  of  defendant,  which  it  was  alleged  was  recov- 
ered  in  a  suit  by  plaintiff  against  this  appellant  upon  the 
same  cause  of  action  set  forth  in  said  first  count  of  the 
amended  declaration.  Issues  wer^  formed  on  all  the  pleas, 
but  on  the  trial  there  was  no  evidence  which  sustained  any 
of  the  special  pleas,  except  as  hereinafter  referred  to,  nor 
which  presented  any  defense  to  the  action. 

The  evidence  on  behalf  of  plaintiff  consisted  of  a  lease 
from  appellee  to  appellant  of  a  three-story  and  basement 
brick  house  from  October  1,  1892,  to  April  30,  1804,  the 
rent  reserved  for  the  months  in  question  being  at  the 
raXe  of  $100  per  month,  payable  in  advance  upon  the  first 
day  of  each  month  during  the  term.  The  lease  contains  a  , 
provision  that  the  lessee  has  examined  the  premises  and 
has  received  them  in  good  repair,  and  will  keep  the  same 
in  repair  during  the  term  of  the  lease,  and  a  further  pro- 
vision that  the  lessor  shall  not  be  liable  for  any  damage 
caused  by  a  failure  to  keep  the  premises  in  repair.  Also 
that  the  premises  were  occupied  by  appellant  and  her  ten- 
ants during  January  and  February,  1894. 
.  The  plaintiff's  claim  was  for  the  months  of  'January  and 
February,  1894,  and  interest  thereon,  both  under  the  terms 
of  the  lease  and  for  use  and  occupation  during  those  months. 
This  evidence  made  b,  prima  facie  case. 

Appellant  offered  evidence  tending  to  show  that  the 
plumbing  in  the  house   was  represented  by  the  agent  of 
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appellee  to  appellant,  before  she  signed  the  lease,  as  being 
in  good  order  and  condition,  whereas  the  fact  was  to  the 
contrary,  and  that  appellant  safifered  damages  by  reason 
of  the  plumbing  not  bein/2:  in  good-  order,  which  evidence, 
on  objection,  was  excluded  by  the  court. 

We  think  the  evidence  was  properly  excluded,  for  the 
reason  that  it  tended  to  contradict  the  terms  of  the  lease 
above  recited,  and  moreover,  there  was  no  pleading  under 
which  the  evidence  was  competent. 

There  was  also  evidence  oflfered  by  appellant  to  the  effect, 
in  substance,  that  certain  of  appellant's  roomers  and  lodgers 
or  tenants  in  the  building  left  and  refused  to  pay  their  rent 
because  of  loud  and  boisterous  language  on  the  part  of 
appellee  toward  appellant  with  regard  to  the  payment  of 
rent,  and  also  because  appellee  demanded  that  said  tenants 
pay  their  rent  to  appellee  instead  of  to  appellant,  which  was 
excluded. 

We  think  this  evidence  was  properly  excluded,  because 
it  presented  no  defense  to  the  action.  That  appellee  used 
loud  and  boisterous  language  in  the  building  on  the  leased 
premises  in  talking  to  appellant,  was  testified  to  and  con- 
sidered by  the  jury,  in  so  far  as  it  was  material  on  the  ques- 
tion of  the  surrender  of  the  demised  premises.  As  to  that 
defense,  we  think  it  was  immaterial  that  appellant's  ten- 
ants or  lodgers  left  because  of  the  loud  and  boisterous 
language. 

In  this  connection  it  is  complained  that  the  remarks  of 
the  court  made  to  certain  of  the  witnesses  was  calculated  to 
prejudice  the  jury.  The  complaint  is  not  without  founda- 
tion, A  witness,  Miss  Levy,  having  testified  that  she  heard 
a  conversation  by  appellee  in  appellant's  premises  "  in  aloud 
and  boisterous  tone  of  voice,"  and  likened  it  "  to  the  roar 
of  something,"  the  court  interposed,  say-ing,  *'  like  the  roar 
of  a  lion  ? "  And  again,  after  several  questions  to  and 
answers  of  the  witness  thereto,  the  court  again  interposed, 
so  far  as  the  record  shows  without  any  reason,  and  asked 
the  witness:  "  Have  you  ever  heard  a  lion  roar?"  And 
again,  the  witness  having  been  examined  with  reference  to 
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the  odor  of  sewer  gas,  after  several  questions  and  answers 
on  that  subject,  she  was  asked,  "  Do  you  or  do  you  not  know 
the  odor  of  sewer  gas  ? "  to  which  she  answered,  "  I  live  in 
Chicago;  I  do."  Whereupon  the  court  asked,  "Do  you 
know  the  odor  of  a  roaring  lion  ? " 

During  the  examination  of  another  witness  counsel  asked 
him  as  to  the  general  condition  of  the  house  on  the  leased 
premises,  the  structure  of  the  building,  as  to  being  heavy  or 
light  side- walls.  An  objection  to  the  evidence  was  sus- 
tained, and  counsel  then  offered  to  show  by  the  witness 
that  the  walls  of  the  building  were  light,  and  that  the 
plumbing  had  been  in  over  twenty-five  years,  whereupon 
the  court  asked  (whether  of  the  witness  or  of  counsel 
does  not  appear  from  the  record),  "  Did  the  roaring  of  the 
lion  blow  out  the  walls?"  Exceptions  to  the  last  two 
questions  of  the  court  were  preserved  by  counsel  for  appel- 
lant. We  are  unable  from  the  record  to  ascertain  that  there 
was  any  justification  whatever,  either  in  the  language  or 
conduct  of  the  witnesses  or  counsel,  for  the  questions  asked 
by  the  court,  and  we  are  unable  to  conceive  that  there  could 
have  been  any  reason  for  such  language  by  a  trial  judge 
presiding  in  a  court  of  justice.  To  say  the  least  it  was  cal- 
culated to  prejudice  the  minds  of  the  jury  as  to  the  defense 
sought  to  be  proven,  as  well  as  to  ridicule  the  witnesses, 
who  were  entitled  to  considerate  and  respectful  treatment 
from  the  court.  The  learned  trial  judge  certainly  did  not 
intend  to  be  disrespectful  to  the  witnesses  or  to  prejudice 
appellant's  case  before  the  jury,  but  we  are  of  opinion  that 
the  language  was  such  that  it  could  not  have  well  received 
any  other  construction  from  the  witnesses  and  the  jury. 
Courts  should  avoid  all  remarks  in  the  presence  and  hearing 
of  the  jury  which  may  have  a  tendency  to  improperly  influ- 
ence their  verdict,  and  witnesses  should  not  be  the  subject 
of  the  court's  ridicule,  at  least  while  giving  their  evidence. 

Appellant  offered  in  evidence  the  pleadings  and  record  of 
a  certain  judgment  in  the  Superior  Court  of  Cook  County, 
brought  by  appellee  against  appellant,  which,  it  is  claimed^ 
tended  to  support  the  special  plea  of  former  adjudication  to 
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the  first  count  of  the  amended  declaration.  They  were 
excluded  by  the  court.  An  examination  of  the  declaration 
so  offered  shows  that  it  was  for  an  entirely  different  cause 
of  action  from  the  one  in  the  suit  at  bar.  None  of  these 
documents  tended  to  support  the  plea,  and  were  properl}^ 
excluded. 

Counsel  for  appellant  also  offered  in  evidence  a  transcript 
of  certain  proceedings  before  a  justice  of  the  peace,  brought 
by  appellee  agj^inst  appellant  in  forcible  detainer,  for  recov- 
ery of  possession  of  the  premises  in  question,  and  showing 
a  judgment  before  a  justice  in  that  case  in  favor  of  appel- 
lee and  against  appellant,  on  February  27,  1894,  for  such 
possession,  and  also  showing  the  complaint  in  forcible 
detainer,  and  a  five-day  notice  by  appellee  to  appellant  to 
the.effect  that  unless  the  latter's  rent  for  said  premises, 
amounting  to  the  sum  of  $200,  should  be  paid  on  or  before 
February  19,  1894,  appellant's  lease  for  said  premises  would 
be  terminated.  Appellant's  counsel  also  offered  in  evidence 
a  transcript  of  proceedings  before  a  justice  of  the  peace, 
showing  the  commencement  of  a  suit  before  said  justice  by 
appellee  against  appellant  on  January  2,  1894,  and  a  judg- 
ment therein  of  $180  and  costs  of  suit,  in  favor  of  ap|)ellee 
and  against  appellant,  which  had  been  satisfied  in  full. 
These  documents  were  all  excluded  by  the  court,  and  we 
think  properly  so,  as  to  the  justice  proceeding  begun  Janu- 
ary 2,  1894,  as  the  rent  recovered  in  that  suit  was  not  for 
January,  1894. 

The  proceedings  in  forcible  detainer,  while  it  may  be  said 
they  showed  a  termination  of  the  lease  on  the  19th  day  of 
February,  1894,  that  termination  was  only  for  the  purpose 
of  suing  for  the  possession  of  the  premises.  The  other  evi- 
dence shows  that  possession  was  not  yielded  by  appellant 
until  the  26th  day  of  February,  1894.  By  the  terms  of  the 
lease,  the  February  rent  was  payable  on  the  1st  day  of  Feb- 
ruary, and  while  we  think  this  evidence  was  admissible  as 
tending  to  show  a  defense  under  the  first  count  of  the 
amended  declaration,  after  February  19,  1894,  it  did  not 
show  any  defense  to  the  second  count,  which  was  for  use  and 
occupation  after  the  termination  of  the  lease  (2  Taylor's  L. 
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&  T.,  8th  Ed.,  Sec  640,  notes  3  and  10,  and  cases  there  cited), 
and  the  error  should  not  be  held  as  cause  for  reversal,  pro- 
vided a  remittitur  is  entered  for  the  extra  two  days  in  Feb- 
ruary that  appellee  had  possession.  She  was  certainly 
entitled  to  recover  under  the  terms  of  the  lease  until  it  was 
terminated,  and  for  use  and  occupation  for  the  remaining 
seven  days  in  February  thereafter,  during  which  she  had 
possession,  with  interest.  We  think  the  jury  were  justified 
in  allowing  interest  for  unreasonable  delay  in  payment  under 
the  statute. 

All  instructions  asked  by  appellant  were  refused,  and  we 
think  properly  so.  It  seems  unnecessary  to  set  out  the  in- 
structions, none  of  which  were  proper  under  the  evidence 
and  issues  in  the  case. 

The  court  instructed  the  jury  that  there  could  be  no 
recovery  under  the  second  count  of  the  amended  declara- 
tion, which  was  for  use  and  occupation.  This,  we  think, 
was  error,  but  it  should  not  reverse  the  cause,  as  plaintiff 
was  clearly  entitled  to  recover  under  that  count  after  the 
termination  of  the  lease  and  until  the  surrender.  1  Chitty's 
Pldgs.,  star,  p.  482,  and  Taylor's  L.  &  T.,  supra;  1  Shinn's 
Pldgs.  &  Pr.,  Sees.  78  and  80;  2  Woodfall's  Landlord  &  T., 
8e6.  535  et  seq,;  Keegan  v.  Kinnare,  123  III.  288. 

If  appellee  remits  the  sum  of  $8  from  the  judgment  it 
will  be  affirmed  for  the  sum  of  $242,  otherwise  the  judg- 
ment will  be  reversed  and  the  cause  remanded.  The  appel- 
lee will  pay  the  costs  of  this  appeal 
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1.  Passenger  Elevators— Desprcc  of  Care  A>ce««ary. —Operators  of  j 
passenger  elevators  should  do  all  that  liutnan  care*  vigilance  and  fore- 
sight can  reasonably  do  under  the  circumstances,  and  in  view  of  the 
character  of  the  mode  of  conveyance  adopted,  reasonably  to  guard 
against  accidents  and  consequential  injuries,  and  if  they  do  not  do  so 
they  are  responsible  for  all  consequences  which  flow  from  such  neglect. 
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2.  Freight  Elevators— Lew  Rigid  Rule  to  be  AppliecL-^To  freight 
elevators,  a  less  rig:id  rule  should  be  applied  on  account  of  the  difference 
in  the  character  of  the  conveyance.  The  weight  of  authority  is  that 
when  the  operator  has  supplied  an  elevator  of  approved  kind  and  pat- 
tern, with  machinery  and  appliances  of  a  like  nature,  and  has  been 
reasonably  prudent  and  careful  in  its  operation  and  management,  and 
has  used  reasonable  and  ordinary  care  in  the  inspection  of  the  elevator, 
its  machinery  and  appliances,  he  can  not  be  said  to  be  negligent  in 
these  respects  and  liable  for  injuries  to  persons  riding  thereon  by  reason 
of  accidents  occurring  from  a  break  in  such  machinery  or  appliances. 

8.  Carriers — May  Contract  for  Exemption  from  LdabUity  for  Ordi' 
nary  Negligence,^A  carrier  may  contract  for  exemption  from  liability 
for  ordinary  negligence,  but  in  order  to  relieve  it  from  liability  to  its 
passengers  there  must  be  an  express  contract  between  it  and  the  pas- 
sengers. 

Action  in  Case,  for  personal  injuries.  Appeal  from  the  Circuit  Court 
of  Cook  County;  the  Hon.  Richard  W.  Clifford,  Judge,  presiding. 
Heard  in  this  court  at  the  October  term,  1890.  Affirmed.  Opinion  filed 
May  10,  1900. 

W.  N.  Gemmill,  attorney  for  appellant. 

Sbth  F.  Crews  and  Kalph  Crews,  attorneys  for  appellee. 

Mr.  Justice  Windes  delivered  the  opinion  of  the  court. 

Appellee  was  injured  July  7, 1895,  by  the  falling  of  appel- 
lant's freight  elevator,  which  was  being  operated  for  the 
use  of  his  tenants  generally,  in  an  eight-story  building  on 
Canal  street  in  Chicago,  and  brought  suit  to  recover  for  his 
injuries.  A  trial  in  June,  1898,  resulted  in  a  verdict  in 
appellee's  favor  for  $5,000,  but  a  new  trial  was  granted.  A 
second  trial  in  April,  1899,  resulted  in  a  verdict  for  appellee 
of  $7,500,  upon  which,  after  a  remittitur  of  $2,500,  the  court 
rendered  judgment  for  $5,000,  from  which  this  appeal  is 
taken. 

The  declaration  on  which  the  trial  was  had,  consists  of 
six  counts,  the  first  of  which  as  amended,  in  substance, 
charges  generally  that  appellant  wrongfully  and  negligently 
suffered  said  elevator  and  its  attachments  and  appliances 
therewith  connected  to  be  and  remain  out  of  rtrder  and  in 
an  unsafe  and  dangerous  condition,  weak  and  insufficient, 
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and  in  that  condition  negligentl)'  operated  it;  the  elevator 
nick  broke  and  by  reason  thereof  the  elevator  fell,  causing 
the  injury.  The  second,  third,  fifth  and  sixth  counts  allege 
negligence  in  that  the  appellant  allowed  the  elevator  rack 
to  remain  in  bad  condition  and  so  operated  it,  by  means  of 
which  the  accident  was  caused.  The  fourth  count  charges 
the  employment  of  an  incompetent  inspector  of  the  eleva- 
tor; that  his  incompetency  was  known  to  appellant  and  that 
on  account  of  defective  inspection  by  said  servant  the  at- 
tachments used  in  the  operation  of  said  elevator  were 
allowed  to  remain  in  a  weaJ^  and  unsafe  condition,  whereby 
it  was  caused  to  fall,  and  the  plaintiff  injured.  The  plea 
was  the  general  issue. 

It  appears  from  the  evidence  that  for  a  number  of  years 
prior  to  the  accident  the  Einsella  Glass  Company,  a  corpo- 
ration, which  was  the  employer  of  appellee,  had  been  a 
tenant  of  appellant  and  occupied  the  sixth  floor  of  the  build- 
ing, which  was  then  equipped  with  two  elevators,  one  a 
passenger  and  the  other  a  freight  elevator,  the  latter  of 
which  caused  the  injury  to  appellee;  that  these  elevators 
were  operated  by  the  servants  of  appellant  for  the  benefit 
and  use  of  all  the  tenants  in  the  building,  the  freight  eleva- 
tor being  used  for  the  purpose  of  carrying  freight  up  and 
down  from  one  floor  to  another  in  the  building,  and  that 
the  glass  company  and  its  employes,  as  well  as  all  the  other 
tenants  in  the  building,  and  their  employes,  used  this  ele- 
vator for  the  purpose  of  carrying  freight  of  different  kinds 
to  and  from  the  respective  portions  of  the  building  occupied 
by  such  tenants;  that  it  was  customary  during  the  whole 
time  that  appellee  was  employed  by  the  glass  company, 
which  was  from  May  18,  1895,  until  the  day  he  was  injured, 
for  any  one  having  freight  carried  on  this  elevator,  to  go  up 
or  down,  as  the  case  might  be,  with  the  freight,  to  put  the 
freight  on  the  elevator  and  remove  it,  but  it  was  not  the 
custom  for  any  one  to  ride  upon  the  freight  elevator  unless 
he  was  taking  freight  thereon;  that  persons  having  occasion 
to  go  to  the  upper  floors  of  the  building  or  to  descend  there- 
from, when  not  taking  freight,  rode  on  the  passenger  elevar 
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tor;  that  appellee  understood  before  he  was  injured  that  it 
was  not  proper  for  passengers  to  ride  upon  the  freight  ele- 
vator unless  they  had  freight  to  take  up  or  down,  and  he 
never  rode  on  it  except  when  taking  freight,  but  instead 
used  the  passenger  elevator,  which  was  more  convenient  to 
the  premises  of  his  employer  than  the  freight  elevator  for 
him,  when  not  desiring  to  take  freight  up  or  down;  that 
appellee's  employment  was  in  the  shipping  department  of 
the  glass  company,  and  his  duties  required  him  to  go  up 
and  down  in  the  building  from  forty  to  sixty  times  per  day, 
and  in  so  doing  he  always  rode  upon  the  passenger  elevator, 
except  when  he  had  freight  of  some  kind  to  take  up  or 
down;  that  among  his  duties  was  that  of  taking  sand,  glass 
filings,  scrap  papers  and  sweepings  up  and  down  in  the 
building;  that  about  10:30  in  the  morning  that  he  was  injured, 
he  had  collected  some  scrap  paper  and  sweepings  in  a  barrel, 
which  he  rolled  from  his  employer's  premises  to  a  point 
near  the  elevator  on  the  sixth  floor,  and  called  for  the  ele- 
vator, which  came  up  from  below,  in  response  to  his  call,  to 
the  sixth  floor,  when  he  rolled  the  barrel  onto  the  elevator 
and  the  operator  shut  the  elevator  door;  that  then  the  oper- 
ator received  another  call  from  the  top  floor,  to  which  he 
responded,  and  stopped  the  elevator  at  the  eighth  floor, 
when  he  walked  toward  the  door  on  that  floor  to  raise  it. 
What  then  occurred  is  described  by  the  plaintiff  (he  being 
the  only  witness  in  that  regard)  as  follows : 

"  At  that  the  elevator  gave  a  jerk  and  he  ran  to  it  and 
pulled.  I  don't  know  whether  he  pulled  up  or  down,  but 
the  elevator  went  to  the  ceiling  and  I  do  not  remember 
any  more.  It  fell.  When  I  came  to  I  was  in  the  county 
hospital." 

There  is  a  great  mass  of  evidence  with  regard  to  the  con- 
dition of  the  elevator  rack,  the  manner  in  which  the  elevator 
was  operated,  and  in  descriptions  of  the  different  parts  of 
the  elevator  and  the  machinery  and  appliances  used  in  its 
operation,  as  well  as  with  reference  to  the  inspection  of  the 
elevator  and  its  appliances,  and  what  was  necessary  and 
proper  in  that  regard  in  order  to  make  the  use  of  a  freight 
elevator  ordinarily  and  reasonably  safe  for  use  under  the 
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circumstances  in  question  in  this  case.  The  evidence  shows 
that  the  principal  and  most  important  partof  the  machinery 
and  appliances  of  this  elevator  was  what  is  known  as  the 
elevator  rack,  it  being  so  described  in  the  declaration  and 
by  the  witnesses  in  their  testimony.  This  rack  consists  of 
a  piece  of  cast  iron  about  three  feet  in  length,  about  one  and 
one-half  inches  wide  and  the  same  thickness,  including  the 
cogs,  which  extend  almost  from  one  end  of  the  iron  rack  to 
the  other  on  one  side.  On  the  opposite  side  of  this  iron 
from  the  cogs  is  a  slot  extending  along  the  center  of  the  iron 
about  eighteen  inches  in  length,  from  about  nine  inches  from 
one  end  to  within  about  five  inches  of  the  other  end,  and  of 
a  depth  of  about  five-sixteenths  of  an  inch  and  three- fourths 
of  an  inch  in  width.  This  rack  is  inclosed  in  a  cast  iron 
housing  about  twenty  inches  in  length,  in  which  the  rack 
works  back  and  forth  as  far  as  it  is  permitted  by  a  set  screw 
which  passes  through  the  housing  near  its  lower  end  and 
into  the  slot  of  the  rack,  the  upperend  of  the  housing  being 
fastened  by  leg  screws  to  the  ceiling  of  the  basement  floor 
near  the  engine  which  runs  the  elevator.  The  lower  end  of 
the  rack  is  connected  by  a  rod  with  the  steam  valve  of  the 
engine,  and  the  operator  of  the  elevator,  by  pulling  the  cable 
up  or  down,  as  the  case  may  be,  moves  the  rack  up  or  down, 
and  thus  causes  the  elevator  to  ascend  or  descend.  The 
cogs  of  the  rack,  as  it  passes  up  or  down,  fit  into  a  small  cog 
wheel  which  works  on  a  pinion  in  the  side  of  a  housing 
about  one  foot  below  where  the  housing  is  fastened  to  the 
basement  ceiling.  The  purpose  of  the  set  screw  is  to  hold 
the  rack  in  place  and  to  prevent  its  movement  up  or  down 
further  than  the  length  of  the  slot,  which  is  about  eighteen 
inches,  and  is  on  the  opposite  side  of  the  rack  from  the  cogs. 
On  the  trial  there  was  used  for  purposes  of  illustration 
before  the  court  and  jury,  and  which  was  also  oflFered  in 
evidence  attached  to  the  bill  of  exceptions,  made  a  part  of 
the  record  in  this  cause  and  transmitted  from  the  Circuit 
Court  to  this  court,  a  complete  rack  and  housing  such  as 
was  used  in  the  operation  of  the  elevator  at  the  time  of  the 
accident.    There  was  also  offered  in  evidence,  the  same  hav- 
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ing  been  identified  and  testified  to  by  a  number  of  the  wit- 
nesses, a  piece  of  the  same  rack  which  was  being  used  in 
the  operation  of  the  elevator  at  the  time  of  the  accident,  the 
breaking  of  which  rack,  it  is  incontostibly  shown,  was  the 
cause  of  the  falling  of  the  elevator.  This  broken  piece  of 
rack  is  also  attached  to  the  bill  of  exceptions  in  this  case. 
In  order  to  obtain  a  full  understanding  of  the  questions  of 
fact  in  this  case,  an  examination  of  these  exhibits  is  neces- 
sary. It  is  impossible  to  describe  them  so  as  to  convey  a 
complete  understanding  of  the  attachments,  appliances  and 
machinery  of  the  elevator  and  its  operation  as  the  same 
appeared  to  the  trial  court  and  jury.  From  a  careful  exam- 
ination of  these  exhibits  in  the  light  of  the  evidence  in  the 
record  and  the  oral  arguments  of  counsel,  as  well  as  their 
briefs,  we  have  reached  the  conclusion  that  the  liability  of 
the  appellant  in  this  case  depends  upon  two  questions  of 
fact,  viz.:  First,  whether  appellant  was  negligent  in  permit- 
ting the  freight  elevator  to  be  operated  in  the  condition  in 
which  this  rack  was  shown  to  have  been  at  the  time  of  the 
accident;  second,  whether  appellant  was  negligent  in  not 
having  a  sufficient  and  proper  inspection  made  of  the  rack. 
An  examination  of  the  broken  piece  of  rack  attached  to 
the  record,  shows  that  at  the  end  of  the  slot  the  rack  had 
become  hammered  and  worn  down  in  a  sloping  or  slanting 
direction  to  a  depth  of  about  3-16  of  an  inch  by  the  strik- 
ing or  wearing  action  of  the  stoi>pin  or  set-screw  upon  the 
iron  rack  at  the  end  of  the  slot.  It  is  the  theory  of  appel- 
lee's counsel,  and  apparently  from  the  record  this  was  the 
theory  upon  which  the  case  was  tried,  that  the  set-screw 
had,  by  the  operation  of  the  elevator,  become  loosened  and 
had  worked  out  sufficiently  previous  to  the  time  of  the 
accident,  to  permit  the  end  of  the  screw,  when  the  rack,  in 
the  operation  of  the  elevator,  was  pulled  to  a  point  which 
brought  the  screw  to  the  end  of  the  slot,  to  become  wedged 
against  the  surface  of  the  rack  at  a  point  past  the  end  of  the 
slot,  and  thus  to  cause,  by  the  pressure  of  the  screw  on  the 
rack,  what  is  called  in  mechanics  a  beam  or  tranverse  strain 
upon  the  rack,  and  that  this  caused  the  rack  to  break.     This 
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strain,  it  is  claimed,  was  caused  by  the  pressure  of  the  end 
of  the  screw  on  the  rack,  the  small  cog  wheel  resting  upon 
the  pinion  in  the  side  of  the  rack,  the  center  of  which  is  a 
little  below  the  set-screw,  forming  the  fulcrum.  The  play 
of  the  rack  in  the  housing  appears  to  be  from  1-32  to  1-16 
of  an  inch,  probably  not  to  exceed  but  very  little,  if  any, 
1-32  of  an  inch,  and  it  is  contended  by  appellant's  counsel, 
that  with  such  an  amount  of  play  of  the  rack  in  the  hous- 
ing it  would  be  impossible  to  create  a  beam  or  transverse 
strain  upon  the  rack  in  the  manner  contended. 

It  appears  from  the  evidence  of  one  witness,  the  engineer 
of  appellant  who  ran  the  engine  which  operated  the  ele- 
vator, that  he  examined  the  screws  about  the  engine  and 
machinery  of  the  elevator  in  the  morning  before  the  ele- 
vator was  started,  and  found  that  they  were  not  loose,  and 
were  in  proper  position.  Another  witness,  one  of  the 
mechanics,  who  testified  that  he  removed  the  broken  rack 
from  the  housing  shortly  after  the  accident  for  the  purpose 
of  using  it  in  making  a  new  rack,  said  that  he  had  to 
remove  the  set-screw  in  order  to  release  the  broken  piece  of 
rack  and  remove  it  from  the  housing.  There  is  no  testi- 
mony directly  denying  the  evidence  of  these  witnesses,  but 
the  fact  remains  and  is  not  contested,  that  the  breaking  of 
the  rack  caused  the  elevator  to  fall.  There  is  some  evidence 
tending  to  show  that  where  the  rack  was  broken  there  was 
some  indication  of  a  flaw  in  the  iron,  but  we  think  the 
clear  preponderance  of  the  proof  shows  that  the  iron  rack 
at  the  point  where  it  was  broken  showed  a  clean,  fresh 
break,  with  no  marked  indication  of  any  flaw  or  especial 
weakness  in  the  rack  at  this  point.  The  worn  and  battered 
condition  of  the  rack  at  the  end  of  the  slot,  which  the  evi- 
dence clearly  shows  was  caused  by  the  wearing  or  striking 
of  the  setscrew  upon  the  end  of  the  slot,  plainly  indicates 
that  at  some  time  preceding  the  accident  the  set-screw  had 
so  far  worked  out  of  its  proper  place  that  the  end  of  it 
came  very  close  to  the  surface  of  the  rack,  if  not  past  the 
end  of  the  slot,  and  we  are  of  opinion  that  it  was  a  question 
for  the  jury  to  determine  from  all  the  evidence,  whether  or 
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not  in  fact  the  set-screw  at  the  time  of  the  accident  haJ 
become  so  far  loosened  or  removed  from  its  proper  position 
as  to  become  wedged  or  fastened  upon  the  face  of  the  rack 
beyond  the  end  of  the  slot,  or  so  near  to  the  face  of  the 
rack  and  upon  the  slanting  or  battered  portion  of  the  rack 
at  the  end  of  the  slot,  and  thus  to  form  such  a  leverage  upon 
the  rack,  with  the  small  cog-wheel  as  the  fulcrum,  as  to 
cause  the  breaking  of  the  rack.  We  can  not  say  from  a 
careful  consideration  of  the  evidence  bearing  on  this  ques- 
tion, that  a  finding  by  the  jurj'^  answering  it  in  the  affirma- 
tive, would  be  manifestly  against  the  evidence.  To  discuss 
the  evidence  in  detail  would  unnecessarily  extend  this  opin- 
ion and  serve  no  useful  purpose. 

As  to  whether  there  was  a  proper  and  reasonable  inspec- 
tion of  the  rack  in  question,  was  a  question  on  which 
reasonable  persons  might  well  have  differed,  from  the  evi- 
dence on  this  record.  There  can  be  no  question  but  that 
had  the  rack  been  removed  from  the  housing,  as  the  evidence 
shows  might  easily  have  been  done  in  a  very  short  space  of 
time,  by  the  loosening  of  the  set-screw  and  withdrawing  by 
hand  the  rack  from  the  housing,  the  worn  and  battered  con- 
dition of  the  rack  at  the  end  of  the  slot  would  have  been 
apparent,  and  the  liability  to  accident  by  reason  thereof 
been  disclosed  to  any  person  exi)erienced  in  the  operation 
of  such  machinery. 

The  evidence  of  witnesses  of  long  experience  in  the 
operation  of  elevators,  is  to  the  effect,  in  substance,  that  it 
is  usual  and  customary  to  inspect  with  care  the  different 
parts  of  elevator  machinery  daily.  The  evidence  shows 
that  the  elevator  rack  is  the  all-important  part  of  the 
machinery  used  in  its  operation,  and  it  follows  that  reason- 
able and  ordinary  prudence  on  the  part  of  persons  operat- 
ing an  elevator  would  require  an  examination  of  the  rack 
with  care  at  reasonable  intervals.  The  evidence  of  the  city 
inspector  of  elevators  is  to  the  effect  that  he  inspected  this 
particular  elevator  and  found  that  the  rack,  appliances  and 
machinery  connected  therewith  were  in  good  order  and  con- 
dition on  the  15th  day  of  April,  1895,  nearly  three  months 
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prior  to  the  accident,  and  while  he  says  he  examined  the 
set-screw  or  pin,  he  did  not  remove  the  housing  or  take  the 
rack  out  to  see  wliat  its  condition  was.  He  also  says  that 
the  rack  is  the  most  important  part  of  the  operating  machin- 
ery and  should  receive  the  most  careful  inspection;  that 
it  was  proper  to  examine  the  housing  and  the  rack  to  see 
that  it  was  all  right,  and  that  the  rack  should  not  pass  the 
stop-pin  or  set-screw.  He  certainly  did  not,  on  his  own 
admission,  make  a  reasonable  or  proper  inspection  of  the 
rack.  The  only  other  testimon}'^  as  to  the  inspection  of  the 
rack  itself,  is  by  the  witness  Stoetzel,  who  said  that  he  had 
examined  its  condition  before  the  break,  but  at  what  time 
he  does  not  state,  and  that  he  knew  of  it  being  examined 
probably  two  weeks  previous  to  the  break,  when  he  says  ho 
and  a  Mr.  Merrill  "  then  examined  all  the  elevators  all 
around,"  (referring  to  the  elevators  in  this  building),  though 
he  does  not  give  a  specific  description  as  to  the  manner  of  the 
oxammation. 

The  engineer  of  appellant  said  that  he  examined  the 
engines  and  machinery  connected  with  the  elevators  in  the 
building  every  morning,  and  saw  that  all  the  set-screws  and 
keys  were  perfectly  tight,  would  bring  his  torch  and  mon- 
key-wrench and  see  that  everything  was  in  good  shape;  that 
he  always  did  this  before  he  started  in  the  morning,  and  on 
the  day  of  and  before  the  accident  he  says,  "  I  tried  the  set- 
screws  and  keys,  the  jamlets  and  locklets  before  I  started," 
but  does  not  say  that  he  took  out  the  rack  or  that  it  was 
exposed  to  his  view  in  any  way,  though  he  said  on  cross- 
examination  that  if  he  wanted  to  examine  the  rack  he  would 
take  it  oflf,  and  that  the  rack  could  bo  taken  out  by  slack- 
ening the  set-screw,  but  that  the  easiest  way  to  take  the 
rack  out  was  to  take  the  face  oflf  the  housing,  which  could 
be  done  in  a  very  short  time  by  unscrewing  two  bolts. 

It  is  further  shown  by  the  evidence  of  several  witnesses 
experienced  in  the  operation  of  elevators,  that  such  a  thing 
as  a  rack  breaking  in  the  manner  in  which  this  rack  was 
broken,  they  had  never  heard  of. 

After  the  most  careful  consideration  of  the  evidenbe  of 
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the  witnesses  on  the  question  of  inspection,  the  manner  of 
the  operation  and  the  appliances  of  this  elevator,  and  the 
appearance  of  the  broken  piece  of  rack  attached  to  the  record, 
we  are  of  opinion  that  a  finding  by  the  jury  that  there  was 
not  a  proper  or  reasonable  inspection  of  the  rack  in  question, 
and  that  by  a  reasonable  inspection  the  dangerous  condition 
of  this  rack  by  reason  of  its  worn  and  battered  condition  at 
the  end  of  the  slot,  and  its  liability  to  be  broken,  would 
have  been  revealed  to  a  person  of  experience  in  such  mat- 
ters, and  that  the  failure  to  make  such  inspection  was  neg- 
ligence, and  that  such  a  finding  is  sustained  by  the  evidence. 

At  the  close  of  the  plaintiflTs  evidence,  and  also  at  the 
close  of  all  the  evidence  and  before  the  arguments  to  the 
jury,  appellant's  counsel  asked  an  instruction  to  the  jury 
directing  a  verdict  of  not  guilty,  which  the  court  refused. 
We  think  there  was  no  error  in  that  regard,  and  what  has 
been  said  seems  sufficient  answer  to  the  contention  of 
appellant's  counsel  on  this  point. 

It  is  claimed  for  appellant  that  when  an  owner  of  a  freight 
elevator  has  provided  an  elevator  with  appliances  that  are 
in  common  use,  and  has  exercised  reasonable  care  in  inspect- 
ing, repairing  and  managing  the  same,  he  has  done  all  that 
the  law  requires.  The  evidence  shows  that  this  elevator 
was  of  a  kind  in  common  use,  and  that  the  appliances  pro- 
vided for  its  operation  were  also  of  a  kind  and  character 
commonly  used  for  freight  elevators  in  the  city  of  Chicago, 
and  so  far  as  these  were  concerned,  there  was  no  contention 
that  there  was  any  negligence  on  the  part  of  appellant. 
The  only  negligence  claimed,  or  on  which  there  could  be 
any  recovery  under  the  evidence  in  this  case,  is  with  regard 
to  management  and  inspection.  In  this  respect  we  are  of 
opinion  that  as  to  freight  elevators  the  rule  is  different  from 
that  of  passenger  elevators,  which  is  that  the  operators 
"  should  do  ail  that  human  care,  vigilance  and  foresight  can 
reasonably  do  under  the  circumstances,  and  in  view  of  the 
character  of  the  mode  of  conveyance  adopted,  reasonably  to 
guard  against  accidents  and  consequent  injuries,  and  if  they 
do  not  do  so  they  are  responsible  for  all  consequences  which 
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flow  from  such  neglect."  Hartford  Dep.  Co.  v.  Sollitt,  172 
Hi.  225;  Field  v.  French,  80  III.  App.  91,  and  cases  there 
cited. 

As  to  freight  elevators,  we  are  inclined  to  the  view  that 
a  less  rigid  rule  should  be  applied  on  account  of  the  differ- 
ence in  the  character  of  the  conveyance,  and  that  the  weight 
of  authority  is  that  when  the  operator  has  supplied  an  ele- 
vator of  approved  kind  and  pattern,  with  machinery  and 
appliances  of  alike  nature,  and  has  been  reasonably  prudent 
and  careful  in  its  operation  and  management,  and  has  used 
reasonable  and  ordinary  care  in  the  inspection  of  the  eleva- 
tor, its  machinery  and  appliances,  then  he  can  not  be  said  to 
be  negligent  in  these  respects  and  liable  for  injuries  to  pei'- 
sons  riding  tliereon  by  reason  of  accidents  occurring  from  a 
break  in  such  machinery  or  appliances.  Hart  v.  Naumberg, 
123  N.  Y.  641;  Kern  v.  Sugar  Refg.  Co.,  125  N.  Y.  50;  Hall 
v.  Murdock,  114  Mich.  233;  Fairbank,  etc.,  Co.  v.  Innes,  24 
111.  App.  35;  Boes  v.  Brewery  Co.,  42  N.  Y.  Supp.  848; 
Strowbridge  v.  Bradford,  128  Pa.  St.  200;  Sack  v.  Dolese,  35 
111.  App.  636;  affirmed  in  137  111.  129;  McGregor  v.  Reid, 
178  111.  464;  R.  R.  Co.  v.  Arnol,  144  III.  272;  R.  R.  Co.  v. 
Blumenthal,  160  111.  40-8. 

In  the  Arnol  case,  mipra^  a  woman  riding  on  a  railway 
freight  train  as  a  passenger,  was  allowed  to  recover  for 
injuries  received  by  reason  of  the  negligent  management  of 
the  train,  and  the  court  held  that  while  passengers  on  such 
a  train  "  caa  not  expect  or  require  the  conveniences  or  all 
the  safeguards  against  danger  that  they  may  demand  upon 
trains  devoted  to  passenger  service,"  and  must  accept  the 
accommodation  subject  to  the  "ordinary  inconveniences, 
delays  and  hazards  to  such  trains,  when  made  up  and 
equipped  in  the  ordinary  manner  of  making  up  and  equip- 
ping such  trains,  and  managed  with  proper  care  and  skill," 
still  the  carrier  must  be  "  held  to  the  same  strict  accounta- 
bility for  negligence  of  its  servants  injuriously  affecting  its 
passengers  as  it  would  be  if  the  transportation  had  been  by 
a  train  devoted  to  passenger  service  exclusively." 

In  the  Blumenthal  case,  ^upra^  this  doctrine  was    re- 


Digitized  by 


Google 


540  Appellate  Courts  of  Illinois. 

Vol.  88.]  Springer  v.  Ford. 

aflBrmed  in  the  case  of  a  drover  ridinp^  on  a  railway  freight 
train  with  cattle  he  was  having  shipped,  he  being  injured 
by  the  negligent  management  of  the  train. 

In  the  Sollitt  and  French  cases,  svpra^  which  were  cases 
of  injuries  on  passenger  elevators,  the  rule  applicable  to 
common  carriers  of  passengers  on  railway  trains  was 
applied  to  operators  of  passenger  elevators.  We  see  no 
reason  in  principle  why  the  same  rule  should  not  be  applied 
to  the  operators  of  freight  elevators  who  permit  the  car- 
riage of  passengers  thereon,  as  is  applied  to  railway  freight 
trains  that  carry  passengers;  but  in  order  to  sustain  the 
judgment  in  this  case,  it  seems  to  us  unnecessary  that  a 
more  rigid  rule  should  be  applied  than  we  have  above 
stated. 

Whether  or  not  appellant  was  guilty  of  negligence  in 
the  management  and  inspection  of  this  elevator  in  the 
respects  hereinbefore  referred  to,  was  a  question  for  the 
consideration  of  the  jury,  and  the  learned  trial  judge  did 
not  err  in  refusing  a  peremptory  instruction  to  find  a  ver- 
dict of  not  guilty. 

The  lease  of  the  glass  company,  appellee's  employer,  of 
the  portion  of  appellant's  building  on  the  sixth  floor  occu- 
pied by  it,  had  a  provision  to  the  effect  that  appellant  should 
*'  not  be  liable  for  any  damages  occasioned  by  failure  to 
keep  said  premises  and  elevators  in  repair."  The  lease  was 
admitted  in  evidence  on  behalf  of  appellant,  but  the  court 
instructed  the  jury  in  substance  that  as  appellee  was  not  a 
party  to  the  lease  he  was  not  bound  by  any  of  its  terms  or 
conditions,  unless  the  jury  should  believe  from  the  evi- 
dence that  appellee  knew  of  the  terms  of  the  lease.  It  is 
contended  that  this  was  error,  but  no  case  is  cited  in  sup- 
port of  the  contention  which  is  applicable  to  the  facts  of 
this  case. 

There  is  no  evidence  whatever  that  the  appellee  knew  of 
he  provisions  of  this  lease,  or  that  he  contracted  with  his 
employer  with  reference  to  it,  and  there  is  no  privity  what- 
ever between  appellee  and  appellant.  The  cases  cited  by 
appellant  are  with  reference  to  the  liability  of  a  tenant  or 
landlord  for  injuries  happening  to  employes  or  servants  of 
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the  tenant  upon  premises  used,  under  the  control  of  and 
occupied  by  the  tenant.  Here  there  is  no  evidence  that  the 
tenant  had  anything  whatever  to  do  with  the  management 
or  operation  of  the  elevator,  but  the  same  was  wholly  under 
the  control  and  supervision  of  appellant,  who  managed  it 
for  the  use  and  benefit  of  all  the  tenants  of  the  building. 
Appellee  used  the  elevator,  it  is  true,  as  an  employe  of  the 
glass  company,  and  because  he  was  such  employe,  but  without 
notice  as  to  the  terms  of  the  lease.  It  is  true  that  a  carrier 
may  contract  for  exemption  from  liability  for  ordinary  neg- 
ligence (Arnold  v.  R.  R.  Co.,  83  111.  273;  Chicago,  etc.,"^  R.  R. 
Co.  V.  Chapman,  133  111.  06),  but  in  order  to  relieve  it  from 
liability  to  its  passenger  there  must  be  an  express  contract 
between  it  and  the  passenger  (Arnold  case,  supra^  and  R. 
R.  Co.  V.  Beggs,  85  111.  80),  which  is  not  true  in  the  case  at 
bar. 

It  is  further  claimed  by  appellant  that  appellee  was  a 
mere  licensee,  and  therefore  that  appellant  owed  him  no 
duty.  We  think  this  contention  is  not  tenable.  The  evi- 
dence clearly  shows  that  it  was  the  custom  at  the  time  of 
the  accident,  and  for  a  long  time  preceding  it,  for  tenants 
having  freight  to  take  up  or  down  on  the  freight  elevator, 
which  was  provided  by  appellant  for  that  purpose,  to  put 
the  freight  on  the  elevator,  go  with  it,  and  remove  it  from 
the  elevator.  The  operator  of  the  elevator  was  the  employe 
and  agent  of  appellant,  and  notice  to  him  was  notice  to 
appellant,  and  the  fact  that  employes  of  tenants  were  so 
allowed  to  go  with  the  freight,  in  our  opinion,  charges  the 
appellant  at  least  with  the  duty  of  exercising  ordinary,  if 
not  a  higher  degree  of  care,  to  prevent  injury  to  such  per- 
sons while  riding  on  the  elevator  taking  freight  up  or  down. 
R.  R.  Co.  V.  Arnol,  144  III.  272;  R.  R.  Co.  v.  Blumenthal, 
160  111.  40. 

The  cases  cited  by  appellant's  counsel  with  reference  to 
the  assumption  of  risk  by  persons  riding  upon  freight  ele- 
vators, are  cases  where  such  elevators  were  used  for  freight 
only,  and  where  they  were  used  for  the  pleasure  or  con- 
venience of  the  person  injured,  and  not  cases  where  the  per- 
sons, by  permission  or  invitation,  impliedly   or  otherwise^ 
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rode  upon  the  elevator  along  with  the  freight  carried,  and 
for  the  purpose  of  assisting  in  placing  the  freight  on  or 
removing  it  from  the  elevator  or  doing  it  unassisted,  as  was 
the  case  with  appellee. 

Numerous  other  questions  are  presented  by  appellant's 
counsel,  particularly  with  reference  to  the  admission  of  evi- 
dence and  in  the  giving  and  refusing  of  instructions,  all  of 
which  we  have  carefully  considered,  and  are  of  opinion  that 
none  of  the  rulings  of  the  court  in  the  respects  complained 
of,  present  any  Beversibie  error. 

The  jury  was  fully  and  fairly  instructed,  and  all  the 
refused  instructions  were  substantially  covered  by  one  or 
more  given,  or  they  were  clearly  improper  for  other  reasons. 

It  is  said  that  the  damages  are  excessive,  but  we  do  not 
think  that  such  is  the  fact.  Two  juries  have  passed  upon 
the  question  of  damages,  the  first  giving  a  verdict  of  $5,000 
and  the  second  $7,500,  and  from  the  latter  verdict  there  has 
been  a  remittitur  of  $2,500.  The  latter  trial,  so  far  as 
appears  from  the  evidence  and  proceedings  of  the  court 
was  fair,  and  the  jury  fully  and  fairly  instructed.  The 
plaintiff  testified  :  "  My  right  leg  was  smashed  across  the 
instep  and  the  left  leg  was  broken  at  the  shin  bone,  and  the 
bone  was  fractured,  and  both  of  the  bones  came  right  clean 
through  the  flesh  and  all — stuck  outside  of  the  leg;"  also 
that  he  was  scratched  and  bruised;  had  pains  through  his 
stomach  while  he  was  in  the  hospital;  that  after  a  lapse  of 
some  ten  weeks  he  had  to  undergo  a  second  operation;  that 
his  leg  had  to  be  broken  over  again  and  the  bones  wired 
together;  that  he  had  to  stay  in  the  hospital  some  eighteen 
weeks;  that  the  wires  had  to  be  taken  out  of  his  leg  and  the 
bones  scraped,  and  the  leg  had  to  remain  in  plaster  about 
eight  or  nine  months,  and  that  he  started  to  walk  without 
crutches  about  a  year  and  two  months  after  the  accident. 
It  was  agreed  on  the  trial  that  appellant  would  take  the 
plain  tiff  ^s  statement  as  to  the  extent  of  his  injuries,  and 
that  the  plaintiff  would  omit  the  calling  of  a  doctor.  No 
contest  appears  to  have  been  made  as  to  the  extent  of  the 
injuries.  We  think  the  verdict  as  to  amount  should  not 
be  disturbed,  and  the  judgment  is  therefore  affirmed. 

Digitized  by  V^OOQIC 


First  District — October  Term,  1899.      548 

Green  t.  Lepley. 


J.  S.  Green  t.  John  Lepley  and  Charles  Lepley. 

1.  Saiss— Possession  of  Property  Sold  Hemaining  in  the  Vendor^ 
Delivery^Common  Law  Doctrine.^At  common  law  a  sale  of  goods  or 
chattels  where  the  property  remains  in  the  possession  of  the  vendor,  will 
not  defeat  the  claim  of  a  judgment  creditor  or  a  subsequent  bona  flde 
purchaser  from  the  vendor,  without  notice  of  the  prior  sale. 

2.  AssuMPSiT—For  Ooods  Wrongfully  Converted  into  Money.^When 
goods  have  been  wrongfully  converted  into  money  by  the  wrongdoer, 
an  action  of  assumpsit  for  money  had  and  received  can  be  maintained; 
but  such  action  can  not  be  maintained,  except  on  proof  that  the  wrong- 
doer  has  converted  the  goods  into  money  and  has  received  the  money. 

Attachment— Appeal  from  the  Circuit  Court  of  Cook  County;  the 
Hon.  Murray  F.  Tulet,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1899.    AfiOrmed.    Opinion  filed  May  10,  1900. 

James  A.  Fullenwideb  and  Robert  A.  Eaton,  attorneys 
for  appellant. 

Melville  &  Stobbs,  attorneys  for  appellees. 
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Mb.  JusnoE  Adams  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  a  judgment  for  costs  in  favor  of 
appellee  John  Lepley,  and  against  appellant,  in  a  suit  by 
attachment  by  the  former  against  the  latter.  The  cause 
was  tried  by  the  court  without  a  jury,  by  the  agreement  of 
the  parties.  October  25,  1893,  a  writ  of  attachment  issued 
and  a  declaration  in  assumpsit  consisting  of  the  common 
counts  was  filed,  to  which  appellee  pleaded  the  general 
issue.  October  26, 1893,  the  writ  of  attachment  was  served 
on  John  H.  Wood,  as  garnishee,  who,  July  28,  1897, 
answered  interrogatories  to  him  as  such  garnishee,  stating, 
in  substance,  that  October  10,  1893,  John  Lepley  shipped  to 
him  a  large  number  of  cattle,  among  which  were  eight 
cows  and  eight  steers  branded  7F  on  the  left  hip  and 
marked  by  a  split  in  the  left  ear;  that  he  sold  the  cows  and 
steers  so  branded  and  marked  for  the  sum  of  $4f87.55,  which 
amount  he  held  to  be  paid  to  whomsoever  the  court  might 
direct. 
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September  25,  1897,  Charles  Lepley  filed  his  plea  of  inter- 
pleader, alleging  that  he  was  the  owner  of  the  eight  steers 
and  six  of  the  cows  branded  as  heretofore  stated,  and  that 
the  cattle  were  shipped  by  John  Lepley  from  Montana  to 
Chicago  under  an  agreement  with  John  Lepley  to  sell  the 
cattle  in  Chicago,  for  him,  Charles  Lepley,  and  that  the 
money  arising  from  the  sale  should  be  paid  by  the  pur- 
chaser to  him,  etc.  To  this  interplea  the  appellant  replied 
that  the  money  garnisheed  was  his  money  and  not  the  money 
of  the  interpleader. 

The  court  found  the  issues  and  rendered  judgment  for 
John  Lepley,  the  defendant  in  attachment,  as  heretofore 
stated,  and  the  question  to  be  decided  is  whether  the  find- 
ing and  judgment  are  sustained  by  the  evidence.  The  issues 
formed  by  the  declaration  and  plea  of  the  general  issue, 
and  the  issue  on  the  plea  of  interpleader  were  tried  together, 
appellant  assuming  the  opening.  The  appellant  produced 
and  put  in  evidence  a  mortgage  and  duplicate  thereof,  of 
date  January  13, 1893,  from  Frank  Bain  to  appellant,  pur- 
porting to  mortgage  to  appellant  "  about  460  head  of  cattle 
now  in  the  range  sixty  miles  southeast  of  Benton,  Montana, 
branded  7F  on  the  left  thigh  or  hip.  All  increase  of  same." 
The  mortgage  is  stated  to  be  to  secure  payment  of  three 
notes  of  date  January  13,  1893,  one  for  $4,000,  payable  on 
demand,  one  for  $3,000  due  December  1,  1893,  and  one  for 
§500  due  December  1,  1895.  The  mortgage  recites,  "this 
herd  is  now  in  charge  of  William  Wareham,  and  pledged  to 
the  Stockmen's  National  Bank  of  Benton,  and  the  herd 
assigned  to  said  bank  as  collateral  security  for  the  pay- 
ment of  a  debt  amounting  to  $3,200." 

The  mortgage  was  recorded  in  Fergus  county,  Montana, 
January  13, 1893,  and  in  Choteau  county,  Montana,  August 
10,  1893. 

The  notes  referred  to  in  the  mortgage  are  not  in  the 
record,  but  the  evidence  is  that  appellant  owns  them.  It 
was  proved  by  Eaton,  a  witness  for  appellees,  that  fourteen 
head  of  the  cattle  sold  by  Wood,  the  garnishee,  were  in- 
cluded in  the  mortgage,  and  that  appellee  John  Lepley 
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told  him  that  he  shipped  the  cattle  with  his  own  to  Chi- 
cago. The  appellant  then  introduced  some  sections  of 
the  Montana  statute  in  evidence,  most  of  which  are  not 
sutBciently  abstracted,  and  rested.  Charles  E.  Duer,  whose 
deposition  was  read  in  evidence,  testified  that  he  purchased 
from  Frank  Bain,  in  May,  1892,  for  the  sum  of  $2,500, 
the  herd  of  cattle  branded  7F,  took  immediate  possession 
of  them,  and  kept  them  till  July,  1893,  when  he  sold 
them  to  Charles  Lepley  for  $15  per  head,  and  that  the 
cattle  in  question  in  this  action  are  part  of  the  cattle  so 
purchased  and  sold  by  him,  and  that  Bain  had  no  interest 
in  them  after  the  sale  to  him  in  1892.  Certified  copies  from 
the  record  of  the  recorder  of  marks  and  brands  of  the 
State  of  Montana  were  pqt  in  evidence,  showing  assign- 
ments from  Frank  Bain  to  Duer  of  the  stock  brand  and  mark 
of  the  cattle,  the  one  of  date  February  13,  1892,  and  the 
other  of  date  May  13,  1892.  The  recorder  of  marks  and 
brands  also  testified  to  said  assignments. 

Frank  Bain,  a  witness  for  appellee,  testified  that  he  gave 
Duer  a  bill  of  sale  of  the  cattle  and  an  assignment  of  the 
brand.  He  plaims,  however,  that  the  apparent  sale  to  Duer 
was  not  an  actual  sale;  that  it  was  merely  a  security;  and 
admits  in  substance,  that  at  the  time  of  the  apparent  sale 
he  was  indebted  to  the  Stockmen's  National  Bank,  of  which 
Duer  was  cashier,  in  the  sum  of  $3,422.10,  for  which  sum  he 
gave  his  note.  The  evidence  shows  that  Duer  was  acting 
for  the  bank.  There  is  no  evidence  that  Bain's  indebtedness 
to  the  Stockmen's  National  Bank  has  been  paid. 

Bain  says  his  agreement  with  Duer  was,  that  if  he.  Bain, 
should  pay  him  the  money,  he  would  return  the  cattle;  that 
he  was  to  return  any  cattle  remaining  after  receiving  suffi- 
cient to  pay  his  claim.  Again  Bain  says:  "All  credits  on 
tlie  loan  came  from  collections  and  sales  of  cattle."  In  a 
letter  from  Duer  to  appellee,  of  date  September  19,  1893, 
introduced  in  another  deposition  of  Duer  read  on  behalf  of 
appellant  in  rebuttal,  Duer  writes:  "Mr.  Bain's  indebted- 
ness to  this  bank  is  about  $3,500,  which  will  be  paid  out  of 
the  firsit  receipts  for  cattle." 
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Appellant's  counsel  contend  that  Duer^s  deposition  was 
inipro|)erly  admitted  in  evidence,  because  it  was  taken 
before  the  filing  of  the  interplea.  The  deposition  was  taken 
on  behalf  of  John  Lepley,  the  appellant,  and  the  defendant 
in  the  attachment  suit,  January  24,  1896,  on  interrogato- 
ries filed  on  behalf  of  appellant.  No  cross-interrogatories 
were  filed  by  appellee.  The  deposition  was  taken  by  a 
commissioner  at  Fort  Benton,  by  virtue  of  a  dedimus  or 
commission  duly  issued.  The  record  shows  that  it  was 
read  in  evidence  both  on  behalf  of  John  Lepley,  and 
Charles  Lepley,  the  interpleader.  Both  issues  being  trietl, 
if  admissible  for  either  of  the  appellees,  it  was  properly 
admitted.  Appellant^s  counsel  contend  that  the  deposi- 
tion is  not  competent  evidence  for  John  Lepley,  on  the 
/j^round  that  a  defendant  in  an  action  of  this  kind  can  not 
prove  paramount  title  in  a  third  person  without  showing 
his  agency  from  or  connection  with  such  persons.  Eaton, 
appellant's  own  witness,  was  examined  and  testified  as  fol- 
lows, with  reference  to  a  conversation  which  he  had  with 
John  Leple}' : 

Q.  "What  did  he  state  on  the  subject,  if  anythincr? "  A. 
"  Well,  during  the  course  of  the  conversation  he  said  that 
he  shipped  the  cattle  down  there.  They  were  loaded  up 
with  a  lot  of  his  own;  that  they  occupied  the  same  ranges, 
and  that  he  frequently  did  that;  shipped  cattle  for — I  think 
it  is  a  nephew — Charles  Lepley,  and  tnat  these  were  shipped 
in  that  way." 

This  evidence  shows  that  John  Lepley  acted  as  the  agent 
of  Charles  Lepley  in  the  shipping  of  the  cattle,  and  it  was 
clearly  competent  for  John  Lepley,  the  defendant  in  the 
attachment  suit,  to  show  that  he  was  a  mere  agent  in  dis- 
])osing  of  the  cattle,  and  not  the  owner.  Duer's  deposition 
is  to  the  effect  that  Charles  Lepley  was  the  owner. 

Preuitt's  deposition  is  also  objected  to,  but  he  testified  to 
nothing  more  than  appeared  by  the  transcript  of  the  rec- 
ords in  evidence. 

In  opposition  to  the  claim  of  Charles  Lepley,  counsel 
object,  first,  that  the  apparent  sale  to  Duer  was  really  by 
way  of  mortgage  or  pledge  to  secure  Bain's  indebtedness  to 


Digitized  by 


Google 


First  District — October  Term,  1899.      647 

Green  v.  Lepley. 

the  Stockmen's  National  Eank,  and  that  such  being  the 
case,  Duer  could  not  legally  sell,  except  at  public  auction; 
and  secondly,  that  the  evidence  tends  to  prove  that  there 
was  no  delivery  of  the  cattle  by  Duer  to  Charles  Lepley 
prior  to  the  recording  of  appellant's  mortgage. 

The  sale  to  Charles  Lepley  occurred  in  July,  1893. 

The  Montana  statute  in  evidence  provides  that  a  sale  by 
a  pledgee  must  be  by  public  auction  on  notice,  etc.,  and  the 
sale  by  Duer  to  Charles  Lepley  was  not  so  made,  and  if  the 
transfer  from  Bain  to  Duer  was,  as  counsel  contend,  really 
a  pledge,  although  in  form  a  sale,  then,  as  between  Bain 
and  Duer,  the  objection  might  be  of  some  force,  provided 
it  were  shown  that  the  cattle  would  have  brought  a  better 
price  if  sold  at  public  auction.  But  as  between  Bain  or 
appellant  and  Charles  Lepley,  the  objection  is  untenable. 
The  evidence  is  that  Bain  gave  to  Duer  a  bill  of  sale.  The 
latter  had  all  the  indicia  of  ownership.  The  sale  of  the 
brand  from  Bain  to  him  was  duly  recorded,  and  third  per- 
sons, without  notice  of  the  secret  arrangement  between 
Bain  and  Duer,  were  fully  warranted  in  dealing  with  Duer 
as  the  owner.  The  section  of  the  Montana  statute  relied  on 
by  appellant  can  not,  in  our  opinion,  be  held  to  apply  to 
such  secret  pledges,  the  pledges  having  been  invested  by 
the  owner  with  the  muniments  of  absolute  title. 

In  making  the  objection  that  there  was  no  delivery  of 
the  cattle  to  Charles  Lepley  prior  to  the  recording  of  appel- 
lant's mortgage,  counsel  seem  to  rely  on  the  common  law 
doctrine  that  a  sale  of  goods  or  chattels,  the  property 
remaining  in  the  possession  of  the  vendor,  can  not  defeat 
the  claim  of  a  judgment  creditor  or  a  subsequent  bona  fide 
purchaser  from  the  vendor,  without  notice  of  the  prior  sale. 
I'he  reason  of  the  rule  is,  that  the  vendee,  by  permitting  the 
vendor  to  remain  in  possession  as  formerly,  and  as  the 
ostensible  owner,  puts  it  in  his  power  to  obtain  credit  on 
the  faith  of  such  ownership,  and  to  dispone  of  the  property 
to  innocent  third  persons,  and  that  to  permit  the  vendee  to 
set  up  his  title  in  such  case,  would  operate  as  a  fraud  on  such 
third  peraons.     It  is  obvious  that  this  doctrine  can  not  be 
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applied  to  the  facts  of  this  case.  Bain  was  not  in  posses- 
sion of  the  cattle  when  he  executed  appellant's  mortgage. 
Duer,  to  whom  he  had  sold  them,  was  in  possession,  and  no 
question  is  presented  of  conflict  of  title  between  Charles 
Lepley,  Duer's  vendee,  and  any  judgment  creditor  of  or  sub- 
sequent purchaser  from  Duer,  or  the  Stockmen's  National 
Bank.  It  appears  from  the  evidence,  and  is  substan- 
tially admitted  by  appellant's  counsel,  that  the  sale  from 
Duer  to  Charles  Lepley  was  on  credit.  In  such  case  the 
title  passes  (Benjamin  on  Sales,  6th  Ed.,  Sec.  676),  and  if 
Charles  Lepley  permitted  Duer  to  retain  nominal  possession 
of  the  cattle  which,  at  the  time  of  the  sale,  were  on  the 
ranges,  until  the  fall  round-up,  we  can  not  perceive  that  this 
is  any  valid  ground  of  complaint  on  the  part  of  appellant. 
It  appears  from  the  evidence  that  since  the  sale  to  Charles 
Lepley  he  has  paid  ^2,100  on  the  purchase. 

There  is  another  consideration,  however,  which  we  deem 
conclusive  against  appellant's  right  of  recovery.  It  is  well 
settled  that  judgment  can  not  be  rendered  against  a  gar- 
nishee until  after  judgment  against  the  principal  debtor. 
The  declaration  contains  only  the  common  counts.for  goods 
sold  and  delivered,  and  the  consolidated  money  counts. 
Appellant's  counsel,  apparently  recognizing  the  inappropri- 
ateness  of  the  action,  say  that  the  action,  while  brought  in 
assumpsit,  is  really  in  the  nature  of  trover.  When  goods 
have  been  wrongfully  converted  into  money  by  the  wrong- 
doer, an  action  of  assumpsit  for  money  had  and  received 
can  be  maintained ;  but  such  action  can  not  be  maintained, 
except  on  proof  that  the  wrongdoer  has  converted  the 
goods  into  money  and  has  received  the  money.  Morrison 
V.  Rogers,  2  Scam.  317;  Stahl  v.  Ansley,  2  Gilm.  32;  De 
Clerq  v.  Mungin,  46  111.  112;  Cushman  v.  Hayes,  lb.  145. 

In  the  present  case  there  is  no  evidence  that  appellee 
John  Lipley  has  received  the  proceeds  of  the  sale  of  the 
cattle  in  controversy,  and  the  answer  of  the  garnishee  is  to 
the  contrary.  Therefore  there  can  be  no  judgment  against 
appellant,  and,  consequently  none  against  the  garnishee. 

The  judgment  will  be  affirmed. 
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Carter  H.  Harrison^  Mayor^  etc.,  v.  John  Boetter. 

1.  Practice— /n  Mandamus  fVoceedings.— Under  the  statute  a  man- 
damus proceeding  is  governed  by  the  rules  of  pleading  applicable  to 
other  actions  at  law. 

2.  SjlME— Exceptions  to  Judgments  in  TritUs  Without  a  Jury.— 
Where  it  does  not  appear  from  the  bill  of  exceptions  that  an  exception 
was  taken  to  the  finding  and  judgment  when,  as  in  proceedings  by  man- 
damus, the  hearing  is  before  the  court  without  a  jury,  the  party  bringing 
the  case  to  this  court  is  precluded  from  challenging  the  sufficiency  of 
the  evidence  in  support  of  the  finding,  and  assignments  of  error  in  that 
respect  can  not  be  considered. 

3.  Exceptions— /n  What  Manner  Preserved,— It  is  not  sufficient 
that  proper  exceptions  appear  in  the  judgment  order  allowing  an  appeal. 
They  must  appear  in  the  biil  of  exceptions,  signed  and  sealed  by  the 
judge,  and  can  only  be  taken  and  preserved  in  that  manner. 

4.  Propositioss  of  Law— TV7iere  None  Are  Submitted,— As  no  prop- 
ositions of  law,  in  accordance  with  section  42  of  the  practice  act,  were 
submitted  to  the  trial  court,  no  question  is  presented  by  the  record  in 
this  case  upon  which  the  Appellate  Court  can  pass. 

5.  Abstracts— Hon?  to  be  Construed.— An  appellant's  abstract  must, 
as  against  him,  be  deemed  sufficiently  full  and  accurate  to  present  all 
the  errors  upon  which  be  relies. 

Mr,  Justice  Shkpard  dissenting. 

6.  Appellate  Court  Practice— Ccwes  Can  Not  be  Determined  upon 
the  Agreement  of  Parties. — The  Appellate  Court  is  not  at  liberty  to  dis- 
pose of  cases  upon  agreement  of  counsel  as  to  what  the  record  of  tlie 
court  below  was.  It  is  by  the  record  made  by  that  court  that  this  court 
is  at  liberty  to  act,  not  what  counsel  may  say  it  was. 

'  Mandamns.- Error  to  the  Circuit  Court  of  Cook  County;  the  Hon. 
John  Gibbons,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1899.    Affirmed.    Opinion  filed  April  27, 1900. 

Charles  M.  Walker  and  C.  C.  II.  Fyffe,  attorneys  for 
plaintiff  in  error. 

Winston  &  Meagher,  Mann  &  Miller,  F.  R.  Babcock 
and  George  W.  Millir,  attorneys  for  defendant  in  error. 

Mr.  Justice  Freeman  delivered  the  opinion  of  the  court. 

We  are  met  at  the  threshold  in  considemtion  of  this  case 
with  the  objection,  that  as  no  propositions  of  law  were  sub- 
mitted by  plaintiff  in  error  to  the  trial  court,  and  no  excep- 
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tion  to  the  judgment  appears  by  the  bill  of  exceptions  to 
have  been  taken,  we  can  not  inquire  into  the  sufficiency  of 
the  evidence  to  support  the  judgment. 

This  contention  is  justified  by  the  record.  It  would 
appear  from  the  clerk's  statement  as  shown  by  the  record 
itself,  were  we  able  to  consider  it,  that  after  the  judgment 
of  the  court  directing  the  peremptory  writ  of  mandamus  to 
issue  was  rendered,  the  defendant  entered  his  exceptions 
and  prayed  an  appeal.  But  in  the  bill  of  exceptions  itself 
as  signed  and  sealed  by  the  judge,  no  such  exception  appears. 

The  statute  provides  (Rev.  Stat.,  Chap.  87)  that  upon 
filing  a  petition  for  mandamus  summons  shall  issue  "in 
like  form  as  other  summons  in  suits  at  law; "  that  "  like  pro- 
ceedings shall  be  had  as  in  other  cases  at  law,"  and  that 
appeals  and  writs  of  error  may  be  prosecuted  as  in  other 
civil  cases.  Under  this  statute  it  has  been  held  repeatedly 
that  a  mandamus  proceeding  is  governed  by  the  rules  of 
pleading  applicable  to  other  actions  at  law.  Board  of 
Supervisors  v.  The  People,  159  111.  242;  Chicago  G.  W.  Ry. 
Co.  V.  The  People,  179  111.  441;  The  People  v.  Chytraus, 
183  111.  190. 

It  seems  to  be  the  clear  requirement  that  the  general  prac- 
tice in  these  cases  must  be  such  as  in  ordinary  suits  at  law 
so  far  as  applicable.  We  know  of  no  reason  why  the  prac- 
tice with  reference  to  exceptions  to  the  rulings  of  the  court 
is  not  so  applicable.  It  has  been  recognized  by  counsel  in 
this  case  by  presentation  here  of  a  bill  of  exceptions.  The 
difficulty  is  that  the  bill  of  exceptions  does  not  go  far  enough. 
The  defect  would  be  fatal  in  any  other  law  case,  and  we  are 
unable  to  find  any  sufficient  ground  of  distinction  in  view  of 
the  express  provision  of  the  statute  between  mandamus  in 
this  respect  and  "  other  cases  at  law 

The  settled  rule  in  this  State  is,  where  it  does  not  appear 
from  the  bill  of  exceptions  there  was  an  exception  taken  to 
the  finding  and  judgment  when,  as  in  this  case,  and  as  usual 
in  mandamus  cases,  the  hearing  is  before  the  court  without 
a  jury,  that  the  appellant  or  plaintiff  in  error  is  precluded 
from  challenging  in  an  Appellate  Court  the  sufficiency  of 
the  evidence  to  support  the  finding,  and  the  assignments  of 
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error  in  that  behalf  can  not  be  considered.  It  is  not  suffi- 
cient that  proper  exceptions  appear  in  the  judgment  order 
allowing  an  appeal.  They  must  appear  in  the  bill  of  excep- 
tions signed  and  sealed  by  the  judge,  and  the  exception  can 
only  be  taken  and  preserved  in  that  manner.  Fireman's 
Ins.  Co.  V.  Peck,  126  111.  493;  I.  C.  R.  R.  Co.  v.  O'Keefe, 
154  111.  508;  Bailey  v.  Smith,  168  111.  84;  Rev.  Stat.,  Chap. 
110,  Sec.  60,  61,  62.  The  rule  is  stated  and  the  authorities 
which  support  it  will  be  found  more  fully  cited  in  Wehr- 
heim  v.  The  Thiel  Detective  Service  Company,  87  111.  App. 
565. 

We  are  precluded  from  considering  the  sufficiency  of  the 
evidence,  and  must  presume  the  finding  of  the  trial  court 
was  correct. 

No  written  propositions  of  law  in  accordance  with  sec- 
tion 42  of  the  practice  act,  were  submitted  to  the  trial 
court.  ''  There  is,  therefore,  no  question  presented  by  the 
record  upon  which  we  can  pass.'-  Gould  v.  Howe,  127  Ill- 
SSI;  Peterson  v.  Currier,  163  111.  528;  Boyce  v.  Commer- 
cial Publishing  Co.,  169  111.  256. 

It  is  proper  to  state  that  the  transcript  of  the  record  in 
this  case  has  been  apparently  mislaid  or  lost  since  it  was 
duly  filed  in  this  court,  and  since  the  filing  of  the  abstracts 
and  briefs.  No  complaint  is  made,  however,  aH  to  the 
accuracy  and  completeness  of  the  abstract  which  is  pre- 
pared by  counsel  for  plaintiff  in  error  and  must  be  taken  as 
conclusive  against  him.  An  appellant's  abstract  must,  as 
against  him,  be  deemed  to  be  sufficiently  full  and  accurate* 
to  present  all  the  errors  upon  which  he  relies.  C,  P.  &  St. 
L.  Ry.  Co.  V.  Wolf,  137  111.  364;  Shields  v.  Brown,  64  111. 
App.  259,  and  cases  there  cited.  It  must,  we  think,  be 
deemed  at  least  so  far  accurate  as  not  to  be  presumed  to 
omit  anything,  if  contained  in  the  transcript,  which  is  neces- 
sary to  the  prosecution  of  his  appeal  or  to  a  writ  of  error 
in  this  court.  But,  however  that  may  be,  the  transcript  of 
the  record  itself,  so  far  as  appears,  is  in  possession  of  the 
clerk  of  this  court.  The  records  of  the  court  so  show,  and 
that  presumption  must  still  be  indulged  until  the  contrary 
appears.    The  fact  that  it  may  have  got  into  the  wrong  file 
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for  the  time  being  does  not  deprive  the  court  of  its  juris- 
diction, nor  justify  us  in  delaying  or  refusing  to  determine 
the  rights  of  the  parties,  where  actual  reference  to  the 
transcript  itself  is  not  necessary  for  that  purpose. 
The  judgment  of  the  Circuit  Court  must  be  affirmed. 

Mr.  Justice  Shepakd  dissenting  : 

I  can  not  agree  to  conclusions  which  have  for  their  basis 
alleged  defects  in  a  record  not  before  us.  The  transcript 
of  the  record  in  this  case,  including  the  bill  of  exceptions, 
has  in  some  manner  disappeared  from  the  files  of  this  court. 
Whether  or  not  a  proper  exception  or  something  that 
operates  to  waive  or  excuse  it  is  thereby  shown,  can  only 
be  determined  by  an  inspection  of  the  transcript  itself. 
The  circumstances  that  counsel  in  the  preparation  of  their 
abstracts  and  briefs  do  not  disagree  as  to  what  the  tran- 
script shows  is  not  enough.  We  are  not  at  liberty  to  dispose 
of  cases  upon  agreement  of  counsel  as  to  what  the  record 
of  the  court  below  was.  It  is  the  record  made  by  that 
court  that  we  are  at  liberty  to  review — not  what  counsel 
may  say  it  was. 


ai988  295;       W.  M.  Egan  v.  British  &  Foreign  Marine  Ins.  Co. 

Cm  "  ""6621 

|al93B  2951  ^  Marine  Insurance— ir/ierc  a  Vessel  is  Insured  for  a  Part  Oily 
of  its  Value,— In  marine  insurance,  when  a  vessel  is  insured  for  a  part 
only  of  its  value,  the  owner  is  a  co-insurer  as  to  such  uninsured  part 
and  in  case  of  a  loss  the  insurance  company  pays  only  such  proportion  of 
the  entire  loss  as  the  entire  amount  of  the  insurance  bears  to  the  entire 
value  of  the  vessel. 

2.  SxME— Liability  of  the  Owner  in  Case  He  Recovers  front  the  Vessel 
Doing  tlie  Damage.— Where  the  owner  of  a  vessel  insured  in  a  marine 
insurance  company  for  a  part  of  its  value  and  damaged  by  another  ves- 
sel, recovers  of  the  owners  of  such  vessel  for  the  loss,  he  is  liable  to 
the  insurance  company  as  a  co-insurer  for  its  proportionate  shai-e  of  the 
amount  recovered  by  him. 

Assumpsit. — Appeal  from  the  Circuit  Court  of  Cook  County:  the  Hon. 
Abner  Smith,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1809.    Affirmed.    Opinion  filed  May  10,  1900. 
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Statement. — On  the  18th  of  April,  1899,  appellant  was 
the  owner  of  a  one-third  interest  in  the  vessel  called  the 
"  Propeller  Philip  D.  Armour,"  and  appellee  issued  its 
policy  upon  said  interest  to  the  amount  of  $7,500  upon  an 
agreed  valuation  of  $100,000  as  the  total  value  of  the 
vessel. 

There  was  $90,000  insurance  upon  a  valuation  of  $100,000, 
a  one-tenth  interest  remaining  uninsured. 

On  the  7th  day  of  September,  1899,  the  "Armour"  came 
into  collision  with  the  steamer  "  Marion  "  in  the  St.  Clair 
river  and  was  sunk,  and  her  cargo  became  a  total  loss. 
The'*  Armour"  was  raised  at  an  expense  of  $41,200,  and 
repairs  were  made  upon  her  amounting  to  $40,289.08. 

A  libel  was  filed  in  the  United  States  District  Court  at 
Milwaukee  against  the  steamer  "  Marion"  to  recover  for  the 
damages  sustained  by  the  "  Armour,"  and  such  proceedings 
were  had  that  after  litigation,  the  owners  of  the  ''  Marion" 
paid  to  the  owner  of  the  '*  Armour"  the  sum  of  $37,500, in 
full  settlement  ot  the  "  Armour's"  claim  for  damages. 

After  deducting  the  costs  of  the  litigation  there 
remained  in  the  hands  of  the  owners  of  the  "  Armour  "  the 
sum  of  $18,991.18,  and  this  was  distributed  between  the 
insurers  on  the  cargo  and  the  owners  of  the  vessel. 

After  the  libel  had  been  filed  against  the  "Marion,"  and 
on  the  15th  day  of  March,  1890,  an  agreement  was  entered 
into  by  and  between  the  owners  of  the  "  Armour"  and  the 
insurers  of  the  cargo  of  the  "  Armour,"  as  to  how  the  pro- 
ceeds of  the  litigation  should  be  divided.  Under  this  a^rree- 
ment  the  insurers  on  the  cargo  were  paid  out  of  the 
$18,991.18  the  sum  of  $3,929.21,  leaving  a  net  balance  in  the 
hands  of  the  owners  of  the  "Armour"  of  $15,061.97,  one- 
third  of  which  sum,  or  $5,020.66,  was  paid  to  Egan,  this 
appellant. 

The  appellee,  as  insurer  of  the  vessel,  brought  this  suit  to 
recover  its  proportionate  share  of  this  amount  under  its 
policy  of  $7,500,  upon  which  it  had  paid  its  part  of  the  loss 
upon  the  vessel.  The  policy  of  insurance  issued  by  appellee 
to  appellant  and  his  co-owners  contains  the  following  pro- 
visions: 
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"  It  is  ac^reed  and  understood  that  in  case  of  any  loss  or 
damage  under  this  policy,  the  insured,  in  accepting  payment 
therefor,  hereunder,  hereby,  and  by  that  act  assigns  and 
transfers  all  his,  its  or  their  right  to  recover  for  such  loss 
or  damage  against  any  person,  persons  or  corporation  to 
this  company,  to  inure  to  its  benefit,  but  to  the  extent  only 
of  the  amount  of  such  loss  or  damage  and  the  attendant 
expenses  of  recovery,  paid  or  incurred  oy  this  company;  and 
any  act  of  the  insured  waiving  or  transferring  or  tending  to 
defeat  or  decrease  any  such  right  of  recovery  against  any 
person,  persons  or  corporation,  shall  be  a  cancellation  of  the 
liability  of  this  company  for  or  on  account  of  such  loss  or 
damage,  and  the  expenses  of  recovery  (if  any)  paid  or  in- 
curred by  the  said  company  shall  be  a  lien  upon  and  shall 
be  recoverable  against  the  said  vessel,  tackle,  apparel  and 
other  furniture,  or  any  part  thereof,  or  against  tne  insured, 
at  the  option  of  the  insurer." 

The  agreement  entered  into  between  the  insurers  of 
the  cargo  and  appellant  and  the  other  owners  is  in  part  as 
follows: 

"  That  said  cargo  was  damaged  by  reason  of  said  collision 
so  that  the  owners  thereof  had  a  right  to,  and  did  abandon 
the  same  to  the  above  named  insurance  companies,  and  that 
said  companies  have  paid  the  said  owners  therefor,  and 
have  been  subrogated  to  all  the  rights  of  said  owners  of 
said  cargo  in  the  premises;  and  whereas,  the  said  companies 
desire  to  join  their  interests  with  that  of  the  said  owners 
of  the  said  propeller '' Philip  D.  Armour,"  in  recoverinor 
their  loss  and  damages  against  the  said  propeller  "  Marion, 
for  that  purpose  the  said  insurance  companies  hereby 
agree  to  file  or  cause  to  be  filed  a  libel  setting  forth  their 
claim  against  the  said  propeller  "  Marion  "  and  to  pay  their 
proportion  of  the  expenses  of  the  joint  litigation  and  receive 
their  proportionate  share  of  the  amount  finally  recovered 
in  said  suits,  which  proportion  shall  be  upon  the  following 
basis : 
Amounts  claimed  by  the  owners  of  the  *  Philip 

D.  Armour,'  in  round  numbers $138,000.00 

The  insurance  companies  in  round  numbers..       36,000.00 

Total $174,000.00 

Therefore  the  owners  of  the  propeller  'Philip  D.  Ar- 
mour' shall  pay  one  hundred  thirty-eight  one  hundred 
seventy-fourth  (i38-174)  part  of  the  expense  of  said  suits, 
and  shall  receive  one  hundred  thirty-eight  one  hundred  sev- 
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en ty -fourth  (138-174)  part  of  the  amount  recovered.  The 
above  named  insurance  companies  shall  pay  thirty-six  one 
hundred  seventy-fourth  (3t5-174)  part  of  said  expenses  and 
shall  receive  thirty-six  one  hundred  seventy-fourth  (36-174) 

Cart  of  the  amount  recovered.  This  agreement  shall  be 
inding  upon  all  parties  above  named.  In  consideration  of 
the  mutual  benefits  to  each  and  all  of  the  parties  hereinbe- 
fore mentioned,  the  said  parties  and  each  and  all  of  tlieni 
hereby  severally  agree  to  be  bound  and  carry  out  the  above 
agreement." 

Appellee  was  also  an  insurer  upon  the  cargo,  and  as  such 
joined  in  this  agreement. 

As  an  insurer  of  the  vessel,  appellee  was  not  a  party  to 
the  agreement.  It  is  as  an  insurer  of  the  vessel  that  the 
claim  is  now  made  through  this  suit  to  a  proportionate  por- 
tion of  the  money  recovered  by  Egan  upon  the  loss  on  the 
vessel  only. 

Upon  the  trial  a  jury  was  waived  and  the  issues  were 
submitted  to  the  court. 

The  court  found  for  appellee  and  from  judgment  upon 
such  finding  this  appeal  is  prosecuted. 

C.  E.  Kremeb,  attorney  for  appellant. 

Church,  McMuedy  &  Sherman,  attorneys  for  appellee. 

Mr.  Presiding  Justice  Sears  delivered  the  opinion  of  the 
court. 

It  is  conceded  by  counsel  for  appellant  that  if  appellee  is 
entitled  to  recover  at  all,  the  amount  assessed  as  damages 
by  the  trial  court  is  correct.  But  it  is  contended  that  there 
should  be  no  recovery  at  all.  This  contention  is  based  sub- 
stantially upon  two  ground,  viz.:  First,  that  because  appel- 
lee did  not  contribute  at  all  to  the  expense  of  the  recovery 
of  the  amount  awarded  against  the  propeller  "  Marion," 
therefore,  under  the  rule  of  law  governing,  appellee  is  not 
entitled  to  any  share  of  the  amount  recovered  until  all  the 
loss  sustained  by  appellant  has  been  made  good  therefrom; 
and,  secondly,  that  the  agreement  entered  into  March  15, 
1890,   between  the  appellant  and  other  owners  of    the 
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"  Armour "  on  the  one  part,  and  appellee  and  others  as 
insurers  of  the  cargo  upon  the  other  part,  recognizes  the 
right  of  appellant  to  the  amount  recovered  as  loss  upon  the 
vessel  and  estops  appellee  as  insurer  of  the  vessel  from  any 
claim  thereto. 

The  general  rule  is  well  settled  that  in  marine  insurance, 
when  the  vessel  is  insured  for  a  part  only  of  its  value,  the 
owner  is  held  to  be  a  co-insurer  as  to  such  uninsured  part, 
and  in  case  of  a  loss,  the  underwriter  pays  only  such  pro- 
portion of  the  entire  loss  as  the  entire  amount  of  insur- 
ance bears  to  the  entire  value  of  the  property  insured. 
Parsons  on  Mercantile  Law  (2d  Ed.),  537;  Parsons  on  Marine 
Ins.,  Vol.  2,  p.  405;  Angell  on  Fire  &  L.  Ins.,  Sec.  249;  Trull 
V.  Roxbury  M.  F.  I.  Co.,  3  Cush.  263;  Whiting  v.  Ind.  Mut. 
Ins.  Co.,  15  Md.  297;  North  of  England  Ins.  Ass'n  v.  Arm- 
strong, L.  R.,  5  Q.  B.  244. 

In  this  case  the  policy  being  a  valued  policy,  appellant 
and  his  co-owners  were,  under  the  rule  announced,  to  be 
held  as  co-insurers  with  apj^ellee  to  the  extent  of  the  unin- 
sured portion  of  the  fixed  value. 

Appellant  having  recovered  against  the  vessel  which 
caused  the  loss,  the  question  arises  whether  he  is  liable  to 
appellee,  as  co-insurer,  for  its  proportionate  share  of  the 
amount  thus  recovered. 

We  are  of  opinion  that  he  is  so  liable,  both  upon  general 
principles,  as  expressed  in  North  of  England  Ins.  Ass'n  v. 
Armstrong,  supra;  Hart  v.  Western  Railroad  Co.,  13 
Mete.  99;  Mobile,  etc.,  R.  R.  Co.  v.  Jurey,  111  U.  S.  5S4; 
Hall  V.  Railroad  Co.,  13  Wall.  367;  Phoenix  Ins.  Co.  v.  E.  & 
W.  Trans.  Co.,  117  U.  S.  312;  C.  &  A.  Railroad  Co.  v. 
Glenny,  175  111.  238 — and  as  well  by  force  of  the  express 
terms  of  the  contract  of  insurance  here  in  question.  In  re 
The  Potomac,  15  Otto,  630. 

But  it  is  strenuously  contended  that  another  rule,  obtain- 
ing in  cases  of  marine  insurance,  applies  and  governs  here, 
viz.,  that  when  the  owner,  and,  to  the  extent  of  uninsured 
value,  co-insurer,  has  recovered  part  of  the  loss,  through 
his  own  eflfort  and  at  his  own  ex])ense,  by  action  against 
the  one  causing  the  loss,  the  underwriter,  who  has  failed  or 
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refused  to  contribute  to  the  expense  of  such  action,  can  not 
enforce  p9,yment  of  any  part  of  the  amount  recovered  except 
it  be  the  surplus  remaining  after  satisfying  the  owner's  loss. 

Cases  are  cited  as  announcing  this  doctrine.  It  is,  how- 
ever, unnecessary  to  consider  them  beyond  stating  that 
however  well  the  doctrine  contended  for  may  be  established, 
it  has  no  application  to  the  facts  of  this  case.  In  this  case 
there  was  no  failure  or  refusal  to  contribute  to  expenses  of 
litigation  against  the  "  Marion  "  which  could  prejudice  the 
rights  of  appellee,  for  by  the  contract  of  insurance  it  was 
expressly  stipulated  that  all  such  expense  should  be  a  charge 
upon  the  insured  property  and  should  not  be  borne  by  the 
appellee. 

There  remains  to  be  considered  only  the  effect  of  the  con- 
tract entered  into  between  appellant  as  one  of  the  owners 
of  the  vessel,  and  appellee,  as  one  of  the  insurers  of  the 
cargo.  By  this  contract  it  was  very  definitely  stated  just 
what  share  of  the  amount  recovered  appellee  and  others 
should  get  as  insurers  of  the  cargo,  and  also  what  share 
thereof  appellant  and  others  should  get  as  owners  of  the 
vessel.  But  the  writing  did  not  purport  to  determine  any 
rights  to  the  money  thus  recovered  beyond  fixing  the  rela- 
tive interests  of  vessel  owner  and  cargo  owner.  The  value 
of  the  vessel  in  relation  to  the  value  of  the  cargo,  and  the 
rule  of  distribution  between  these  two  interests  was  settled, 
and  nothing  more.  What  disposition  should  be  made  by 
appellant  and  the  other  owners  of  the  vessel,  of  the  share 
received  by  them  upon  the  loss  on  the  vessel,  is  in  no  way 
determined  by  this  contract.  Appellee  did  not  become  a 
party  to  it  as  an  insurer  of  the  vessel,  but  merely  as  an 
insurer  of  the  cargo.  We  are  unable  to  find  anything  in 
the  contract  which  in  any  way  prevents  appellee  from  recov- 
ering  its  proportionate  share  of  the  money  paid  by  owners 
of  the  "  Marion  "  for  damage  to  the  vessel  owned  by  appel- 
lant and  others. 

The  error  assigned  as  to  the  amount  of  the  judgment 
having  been  waived  by  the  arguments,  it  is  unnecessary  to 
consider  that  question. 

The  judgment  is  affirmed. 
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Swift  &  Co.  T.  Lonis  Zerwick,  Adm. 

1.  Master  and  Skrvaut— Knowledge  of  Dangerous  Conditions,-' 
Where  a  machine  is  in  a  dangerous  condition  and  the  servant  knows  it, 
or  by  reasonable  care  could  have  known  it,  he  can  not  recover  if  he 
continues  to  work  and  is  injured  by  it. 

2.  Evidence— O/  Heasonable  Care  Where  no  one  Witnessed  the  Death, 
— Where  the  question  of  reasonable  care  on  the  part  of  the  deceased  is 
important  and  no  one  witnessed  the  occurrence  resulting  in  death,  it  is 
competent  to  prove  the  habits  of  the  deceased  as  to  his  carefulness  and 
caution  by  witnesses  who,  from  their  personal  knowledge,  know  what 
t'.iese  habits  were. 

Action  in  Case,  for  damages,  death  from  negligence,  etc.  Appeal 
from  the  Circuit  Court  of  St.  Clair  County;  the  Hon.  Martin  W. 
ScHAEPER,  Judge,  presiding.  Heard  in  this  court  at  the  August  term, 
1899.     Reversed  and  remanded.    Opinion  filed  March  16,  1900. 

Wise  &  McNulty,  attorneys  for  appellant. 

Alex.  Flannigen  and  B.  H.  Canby,  attorneys  for  appellee. 

Mr.  Justice  Worthinoton  delivered  the  opinion  of  the 
court. 

Pearson,  the  deceased,  aged  twenty-seven  years,  was 
employed  in  the  packing  house  of  appellant,  in  East  St. 
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Louis.  A  part  of  his  duties  was  to  oil  a  hanger,  near  a 
coupling  on  a  shaft.  It  was  oiled  by  using  a  can  with  a 
long  spout,  while  standing  on  a  board  about  three  feet  lower 
than  the  shaft  and  at  right  angles  to  it.  The  coupler  was 
introduced  in  evidence,  and  was  a  patent, compressed  coupler, 
having  a  web  or  slight  projection,  running  parallel  with  the 
shaft,  intending  to  protect  the  nuts  or  screws  and  to  pre- 
vent anything  from  being  caught  by  them.  No  one  saw 
the  accident,  but  it  is  apparent  that  deceased  met  his  death 
from  being  in  some  way  caught  by  the  coupler  or  by  the 
shaft. 

There  were  six  counts  in  the  declaration,  referred  to  as 
the  first,  second  and  third  original  counts,  and  the  first, 
second  and  third  additional  counts.  The  jury  was  instructed 
by  the  court  to  disregard  the  first  and  second  original,  and 
the  first  and  second  additional  counts,  leaving  for  consider- 
ation the  third  original  and  the  third  additional  counts. 

Appellant  tiled  a  plea  of  the  general  issue.  Verdict  and 
judgment  for  appellee  for  $1,600. 

The  negligence  charged  is,  in  substance,  that  on  the  shaft 
there  was  a  coupling  locked  together  by  pins,  or  iron  bolts, 
which,  when  properly  adjusted,  do  not  project,  but  are  flush 
with  the  shaft;  but  that  said  pins  or  bolts  were  not  prop- 
erly adjusted,  but  were  by  defendant  negligently  and 
carelessly  permitted  to  project  out  from  said  coupling  one- 
half  to  one  inch;  that  while  said  Pearson  was  standins:  on 
said  board  and  oiling  said  machinery,  and  exercising  ordi- 
nary care  and  caution,  said  projecting  nuts  or  bolts  caught 
his  clothing,  while  said  shaft  was  revolving  at  the  rate  of, 
to  wit,  five  hundred  revolutions  a  minute,  thereby  causing 
his  death,  etc. 

The  deceased,  for  three  weeks  prior  to  his  death,  had 
regularly  oiled  this  coupler  once  or  twice  a  day,  as  it  needed 
oiling,  and  for  two  months  prior  to  his  regular  employ- 
ment had  occasionally  acted  as  an  extra  oiler.  When 
employed  he  represented  himself  to  be  familiar  with  this 
kind  of  work. 

There  is  a  conflict  in  the  evidence  as  to  whether  deceased 
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was  caught  by  bolts  on  the  coupler,  or  by  the  shaft  to  which 
the  coupler  was  attached.  Booth,  a  witness  for  appellee, 
who  was  present  when  the  body  was  taken  down,  testifies 
that  his  clothes  caught  on  the  bolts  of  the  coupler.  Otlier 
witnesses  testify  that,  from  appearances,  the  deceased  was 
caught  on  the  shaft,  by  reason  of  "  waste  "  in  his  pocket. 
No  one  saw  the  occurrence. 

An  important  factor  in  weighing  the  evidence  is  whether 
the  coupler  in  evidence  before  the  jury  and  brought  before 
the  court  for  ins]>ection,  is  the  identical  coupler  in  use  when 
the  injury  occurred.  If  it  is  and  its  condition  is  the  same, 
the  allegations  in  the  declaration  in  reference  to  it  are  not 
sustained.  Booth,  a  witness  for  appellee,  testifies  that  the 
bolts  projected  and  that  the  coupler  in  evidence  is  not  the 
same  coupler,  and  that  he  never  saw  one  like  the  coupler 
in  evidence.  Chenowith,  a  witness  for  appellee,  who 
showed  him  over  the  plant  at  the  time  of  his  employment, 
testifies  to  projecting  bolts;  he  does  not  express  any  opinion 
as  to  the  coupler's  identity,  but  does  testify  that  it  is  simi- 
lar to  the  one  used. 

Puttraan,  the  master  mechanic  of  the  factory,  contradicts 
both  Booth  and  Chenowith  as  to  the  projecting  bolts  and 
swears  positively  to  the  identity  of  the  coupler  and  that  he 
took  it  off  the  shaft  himself  and  that  its  condition  is  not 
changed. 

Three  other  witnesses,  employes  of  appellant,  corroborate 
Puttman  as  to  the  identity  of  the  coupler.  Booth  is  also 
contradicted  in  some  other  parts  of  his  testimony.  If  the 
coupler  in  evidence  is  the  identical  coupler  in  use  when 
Pearson  was  killed,  and  its  condition  unchanged,  it  is 
material  evidence  that,  in  silence,  but  effectually,  contra- 
dicts the  allegations  of  the  declaration,  and  thereby  rebuts 
the  charge  of  appellant's  negligence. 

As  to  the  allegation  of  due  care  on  the  part  of  deceased, 
it  may  be  said  that  the  evidence  shows  that  he  represented 
himself  to  be  an  experienced  oiler;  that  he  was  shown  the 
plant  and  machinery  by  Chenowith,  a  witness  for  appellee, 
before  his  employment;   that  for  two  months  before  his 
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regular  employment  he  had  acted  as  an  extra,  and  for  three 
weeks  before  his  death  as  a  regular  oiler,  seeing  the  coupler 
twice  a  day,  and  that  a  part  of  his  duty  was  to  inspect  and 
report  upon  the  condition  of  the  machinery.  If  the  coup- 
ler was  in  a  dangerous  condition  and  he  knew  it,  or  by  rea- 
sonable care  could  have  known  it,  and  he  continued  to  work, 
appellee  can  not  recover.  Howe  v.  Medaris,  183  111.  288; 
C.  &  E.  I.  R.  R.  V.  Driscoll,  176  111.  330. 

The  question  of  reasonable  care  on  the  part  of  the 
deceased  was  an  important  and  close  question  in  the  case. 
As  no  one  saw  the  occurrence,  it  was  competent  to  prove 
the  habits  of  the  deceased  as  to  carefulness  and  caution. 
This  could  only  be  done  by  witnesses  who,  from  their  per- 
sonal knowledge,  knew  what  these  habits  were. 

John  Chenowith,  called  by  appellee,  testified: 

"  I  knew  Pearson  about  a  year  and  a  half  previous  to  the 
accident. 

Q.  What  would  you  say  with  regard  to  his  habits — 
whether  he  was  a  careful  or  cautious  man  in  the  perform- 
ance of  his  work  or  not  ? 

Objected  to;  objection  overruled;  exceptions. 

Q.  You  may  state  now  what  his  habits  were  in  refer- 
ence to  care  and  caution  while  he  was  engaged  in  the  per- 
formance of  his  work,  if  you  know.  A.  lie  was  pretty 
careful  while  he  was  being  shown  the  plant,  and  I  think 
otherwise  he  was. 

Objected  to. 

Q.  From  what  you  saw  of  him,  the  manner  of  his  doing 
his  work  ?  A.  Well,  the  manner  of  his  doing  his  work,  he 
was  very  careful. 

Cross-examination : 

Q.  How  often  did  you  see  him  in  this  work  ?  A.  I 
didn't  see  him  at  all  only  when  we  first  showed  him  the 

Elant.  1  think  I  showed  him  around  three  or  four  days 
efore  he  was  capable  of  taking  the  place.  I  never  saw 
him  working  at  all.  1  don't  know  what  his  manner  was 
then.  I  do  not  know  whother  he  was  cautious  or  not  when 
he  was  alone.  He  did  oil  under  my  direction  while  I  was 
showing  him.  He  seemed  to  be  careful.  1  never  saw  him 
oiling  the  machinery  when  I  came  to  relieve  him.  I  only 
saw  nim  when  I  was  showing  him  how  to  do  the  work; 
that  was  three  months  prior  to  the  accident." 
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Motion  by  defendant's  connsel  to  exclade  all  this  evidence 
as  to  Pearson's  habits  while  working,  because  the  witness 
says  he  never  saw  him  at  work. 

Motion  denied  and  appellant  excepted. 

In  refusing  to  exclude  this  testimony  the  court  erred. 
The  witness  not  only  failed  to  qualify  himself  to  answer  as 
to  the  deceased's  habits  while  working,  but  affirmatively 
showed  that  he  did  not  know  what  they  were. 

The  testimony  of  Mrs.  Pearson  on  this  issue  was  not 
responsive  to  questions  asked.  But  the  record  shows  no 
motion  to  strike  it  out. 

There  was  no  error  in  refusing  the  instruction  to  find  for 
the  defendant.  There  was  evidence  for  appellee  that  justi- 
fied submitting  the  case  to  the  jury.  Rack  v.  Chi.  C.  R. 
Co.,  173  111.  294;  Roberts  v.  C.  &  G.  T.  Ry.  Co.,  78  111.  App. 
529. 

Upon  a  careful  examination  of  the  evidence  in  the  case 
and  the  refusal  of  the  court  to  exclude  the  testimony  of 
Chenowith  above  referred  to,  we  think  the  issues  should 
again  be  submitted  to  a  jury. 

Judgment  reversed  and  case  remanded. 


John  H.  Ihorn,  for  the  use  of,  etc.,  v.  Coke  B.  Wallace. 

1.  Garnishment— JVafttre  of  the  Act,— The  garnishment  act  is  reme- 
dial in  its  character  and  should  receive  a  liberal  interpretation  so  that 
the  remedy  may  be  promoted  and  its  purposes  subserved. 

2.  Same— When  Decrees  in  Chancery  May  be  Enforced  in  Oamith- 
ment  Proceedings.— A  party  has  a  right  to  the  same  remedies  to  enforce 
the  collection  of  a  decree  in  chancery  in  personam  for  a  ^>ecific  sum 
of  money  as  he  has  to  enforce  the  collection  of  a  judgment  at  law. 

8.  Same— PfersonaZ  Decrees  are  Judgments  Within  the  Meaning  of  the 
Oarnishment  Act. — A  personal  money  decree  rendered  by  a  court  of 
equity  is  a  judgment  of  a  court  of  record  witliin  the  meaning  of  the 
word  *'  judgment "  as  used  in  the  garnishment  act. 

4.  Same — What  Defenses  May  be  Urged.— In  garnishee  proceedings 
the  original  defendant  may  show  that  since  the  rendition  of  the  judgment 
it  has  been  paid  or  satisfied. 
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5.  SAMR^A89ignment  of  Judgments  Without  Notice. — ^Until  after 
notice  of  the  assignment  of  a  judgment  against  a  party  he  will  in  a  pro- 
ceeding by  garnishment  be  justified  in  dealing  with  it  as  belonging  to 
the  party  recovering  it 

Gamishiiient. — Appeal  from  the  Circuit  Court  of  Monroe  County;  the 
Hon.  Martin  W.  Schabfbr,  Judge,  presiding.  Heard  in  this  court  at 
the  August  term,  1899.  Reversed  and  remanded  with  directions.  Opin- 
ion filed  March  16,  1900. 

Joseph  W.  Rickeet,  attorney  for  appellants. 

WiNKELMANN  &  Baer,  attomeys  for  appellee. 

Mb.  JtisTicE  Ckeighton  delivered  the  opinion  of  the  court. 

This  was  a  garnishee  proceeding,  in  the  Circuit  Court  of 
Monroe  County,  by  appellants  ao^inst  appellee.  Trial  by 
the  court  without  a  jury.  Finding  in  favor  of  appellee, 
and  judgment  against  appellants,  Ella  Ihom  and  Joseph 
Ihorn,  for  costs. 

In  a  chancery  proceeding  by  beneficiary  appellants,  Ella 
Ihorn  and  Joseph  Ihorn  et  al.,  against  John  H.  Ihorn  et  al., 
in  the  Circuit  Court  of  Monroe  County,  at  the  March  term, 
1897,  a  decree  was  rendered  against  John  H.  Ihorn  in  favor 
of  Ella  Ihorn  for  $75,  and  in  favor  of  Joseph  Ihorn  for  $335, 
with  costs,  and  execution  was  ordered  to  issue  for  collection 
of  the  same,  and  was  duly  issued  and  returned  "  no  property 
found."  Thereafter,  appellants  Ella  and  Joseph  Ihorn 
instituted,  in  the  name  of  John  H.  Ihorn,  for  their  use,  gar- 
nishee proceedings  against  appellee,  a  debtor  of  John  H. 
Ihorn.  At  the  September  term,  1898,  appellee  filed  his 
answer  to  the  interrogatories,  admitting  that  he  was  indebted 
to  John  H.  Ihorn  in  the  sum  of  $344.50. 

The  first  question  arising  upon  this  record  is,  whether 
the  decree  rendered  in  the  chancery  proceeding  is  such  a 
judgment  as  may  be  collected  by  garnishment.  Sec.  1,  Chap. 
62,  of  our  statutes,  provides  that  "  whenever  a  judgment 
shall  be  rendered  by  any  court  of  record  *  *  *  and 
an  execution  against  the  defendant  in  such  judgment  shall 
be  returned    *    *    *    *  no  property  found,' "  then,   upon 
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the  filing  of  a  proper  aflSdavit,  garnishee  summons  may 
issue.  The  decree  is  a  money  decree,  in  perstmam,  for 
specific  amounts,  and  ordered  collected  by  general  execu- 
tion. The  garnishment  act  is  remedial  in  its  character 
and  should  receive  a  Kberal  interpretation,  so  that  the 
remedy  may  be  promoted  and  its  purposes  subserved. 
I.uton  V.  Hoehn,  for  use,  etc.,  72  111.  81.  A  party  has  a 
right  to  the  same  remedies  to  enforce  the  collection  of  decree 
in  chancery  in  personam  for  a  specific  sum  of  money,  as  he 
has  to  enforce  collection  of  a  judgment  at  law.  Weigh tman 
et  al.  V.  Hatch,  17  111.  281.  We  can  perceive  no  reason  why 
a  personal  money  decree  rendered  by  a  court  of  equity  is 
not  a  judgment  of  a  court  of  record,  within  the  meaning  of 
the  word  *'  judgment "  as  used  in  the  garnishment  act. 

Complaint  is  made  by  counsel  for  appellee  that  there  is  a 
variance  between  the  affidavit  for  garnishment  and  the 
record  offered  in  evidence  and  that  the  affidavit  was  not 
supported  by  proofs.  In  the  trial  court  no  issue  of  either 
law  or  fact  was  raised  as  to  the  affidavit.  Appellee,  by 
voluntarily  answering  to  the  merits,  waived  all  objections 
to  the  sufficiency  of  the  affidavit,  and  by  failing  to  traverse 
or  in  any  manner  raise  an  issue  of  fact  upon  it,  admitted  its 
statements  so  far  as  they  aflFected  him,  to  be  true. 

After  the  rendition  of  the  decree,  and  before  the  trial  in 
the  garnishee  proceedings,  John  H.  Ihorn  became  sole 
plaintiff  in  a  suit  in  the  County  Court  of  St.  Clair,  against 
Joseph  Ihorn,  to  recover  on  a  promissory  note  for  Sl,054.55 
given  by  Joseph  to  L.  Ihorn  &  Co.  John  was  the  sole 
owner  of  this  note  at  the  time  of  the  trial  in  St.  Clair,  and 
Joseph  made  defense,  pleading  a  set-off  to  the  amount  of 
$370,  that  being  the  amount  then  due  to  him  on  the  decree 
upon  which  this  garnishment  is  based.  On  the  trial  of  that 
case,  this  set-off  was  allowed  by  the  court,  and  deducted 
from  the  amount  for  which  John  would  have  otherwise 
been  entitled  to  judgment  against  Joseph.  By  this  pro- 
ceeding the  entire  interest  of  Joseph  in  the  decree  was 
paid.  So  that,  at  the  time  of  the  trial  of  the  garnishee  case, 
John  did  not  owe  Joseph  anything,  and  therefore  no  recov- 
ery could  be  had  of  appellee  for  use  of  Joseph. 
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Concerning. this  branch  of  the  case,  counsel  contend  on 
behalf  of  Joseph,  that  John  can  not  be  heard  in  this  pro- 
ceeding. This  position,  under  the  facts  of  this  case,  is  not 
well  taken.  John  was  a  party  and  voluntarily  appeared 
and  claimed  that  Joseph's  interest  in  the  decree  had  been 
paid  and  extinguished,  and  at  his  instance  and  on  his  behalf, 
evidence  was  admitted  proving  the  truth  of  his  claim.  It 
is  now  said  that  be.  did  not  tile  any  petition  or  pleading 
setting  up  his  claim.  The  objection  to  his  claim  and  to  the 
introduction  of  evidence  in  support  of  it,  was  not  based 
upon  that  ground  in  the  trial  court,  and  it  is  too  late  to 
raise  the  question  now.  In  a  garnishee  proceeding  the  orig- 
inal defendant  may  show  that  since  the  rendition  of  the  judg- 
ment it  has  been  paid  or  satisfied.  Wales  &  Son  v.  City  of 
Muscatine,  4  Clarke,  302.  Counsel  also  claim  on  behalf  of 
Joseph  that  he  had  assigned  all  his  interest  in  the  decree  to 
his  wife,  Martha,  before  he  pleaded  it  as  a  set-oflf  against 
John.  Joseph  can  not'' be  heard  to  make  such  claim,  and 
Martha  is  not  a  party  to  this  proceeding,  but  if  she  were 
here  asserting  claim,  she  would  have  no  standing,  for  it 
appears  that  John  had  no  notice  of  the  assignment.  In 
Himrod  et  al.  v.  Baugh,  85  111.  435,  our  Supreme  Court  says: 

"Until  after  notice  of  the  assignment  of  a  judgment 
asrainst  a  party,  he  will  be  justified  in  dealing  with  respect 
to  it  as  belonging  to  the  party  recovering  the  same." 

And,  in  addition  to  this,  Martha  was  present  in  court  at 
the  trial  between  John  and  her  husband  and  knew  that  her 
husband  was  pleading  this  decree  as  his  own,  in  his  set-oflf 
against  John. 

The  judgment  of  the  Circuit  Court  is  reversed  and  re- 
manded, with  directions  to  enter  judgment  for  use  of  Ella 
Ihom,  against  appellee  as  garnishee,  for  the  full  amount 
due  her  on  the  decree  in  evidence;  that  this  judgment  shall 
be  without  prejudice  to  the  right  of  John  H.  Ihom  to 
recover  to  his  own  use  in  any  proper  action  or  proceeding 
the  remainder  of  what  appellee  may  owe  him  after  dis- 
charging the  judgment  herein  directed.  The  Circuit  Court 
ifl  further  ordered  to  dismiss  Joseph  Ihorn  out  of  the  case 
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and  to  enter  judgment  against  him  for  one-half  of  all  the 
costs  of  this  ease  in  that  court,  and  to  enter  judgment 
against  John  H.  Ihorn  for  one-half  of  all  such  costs. 

Reversed  and  remanded  with  directions. 

It  is  ordered  by  the  court  that  John  H.  Ihorn  and  Joseph 
Ihorn  pay  each  one-half  of  all  the  costs  in  this  court. 


Jacob  Eshelman  t.  The  Coantj  of  Clinton. 

1.  Paupers — Infant  Orphan  Children, — Where  belpless  infant  chil- 
dren without  means  or  relatives  liable  for  their  support  are  accepted  as 
pauper  wards  of  the  county  in  which  thej  reside  and  a  private  citizen 
keeps  such  chUdren  at  the  request  of  the  supervisor  of  the  town  as  ex 
officio  overseer  of  the  poor,  boarding,  clothing,  and  sending  them  to 
school,  and  in  every  way  properly  caring  for  them,  he  will  be  entitled  to 
recover  from  the  county  a  reascmable  compensation  for  the  same. 

2.  Samb— C/itWrcn  Who  Are  Entitled  to  Relief.— Where  the  father 
of  two  children,  aged  three  and  five  years,  died  seized  of  a  smaU  and 
almost  worthless  tract  of  land,  from  the  sale  of  which,  including  some 
rents  collected,  there  was  to  the  distributive  share  of  each  child  $42.50, 
it  teas  heldy  notwithstanding,  that  the  children  were  paupers,  and  entitled 
to  relief  from  the  county. 

8.  Counties— Dtt^iea  in  Relation  to  the  Poor.— It  is  made  the  duty  of 
counties  by  statute  to  relieve  and  support  all  poor  and  indigent  persons 
residing  therein  and  the  supervisors  are  made  ex  officio  overseers  of  the 
poor  of  their  respective  townships. 

Assumpsit,  to  recover  for  keeping  paupers.  Error  to  the  Circuit 
Court  of  Clinton  County;  the  Hon.  William  M.  Farmer,  Judge,  presid- 
ing. Heard  in  this  court  at  the  August  term,  1899.  Reversed  and 
remanded.    Opinion  filed  March  16,  1900. 

Van  Hoorebeke  &  Louden,  attorneys  for  plaintiflf  in  error. 

Thomas  E.  Fobd,  Staters  Attorney,  and  M.  P.  Murray, 
attorneys  for  defendant  in  error. 

Mr.  Justice  Creighton  delivered  the  opinion  of  the  court. 
This  was  an  action  in  assumpsit  in  the  Circuit  Court  of 
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Clinton  County,  by  plaintiff  in  error  against  defendant  in 
error,  to  recover  a  demand  of  $200  for  keeping,  clothing  and 
caring  for  two  infant  paupers.  Trial  was  by  jury.  Verdict 
and  judgment  in  favor  of  defendant  in  error  for  costs. 

Wallace  and  Rufus  Rainey  were  infants  aged  respectively 
about  five  and  three  years.  Their  father  was  dead  and  in 
the  fall  of  1894,  they  and  their  sister,  seven  years  old,  were 
living  with  their  mother,  who  was  very  ill  and  entirely  des- 
titute. The  poor  of  Clinton  county  were  not  supported  by 
the  several  towns,  but  by  the  county  at  large,  and  the 
mother  and  these  children  were  being  supported  by  the 
county.  Winter  was  coming  on  and  on  account  of  the  con- 
tinued illness  of  the  mother,  and  the  very  tender  years  of  the 
children,  the  family  could  not  be  kept  together.  The  overseer 
of  the  poor  suggested  removing  them  all  to  the  poor-house, 
but  the  mother  was  averse  to  this.  A  place  was  secured 
for  the  little  girl,  and  plaintiff  in  error,  at  the  request  of 
the  mother,  took  the  two  little  boys  to  keep  until  spring, 
when  thev  were  to  be  returned  to  the  mother,  but  the  moth- 
er's  illness  continued  and  early  in  the  spring  she  died,  leav- 
ing these  helpless  infant  children  without  means  or  any 
relative  liable  for  their  support.  After  the  mother's  death, 
plaintiff  in  error  tried  to  get  homes  for  these  little  boys,  but 
could  not  succeed  in  doing  so.  In  October,  1895,  he  spoke 
to  the  supervisor  of  his  town,  who  was  ex  officio  overseer  of 
the  poor,  asking  him  to  do  something  about  tae  matter. 
The  supervisor  tried  for  two  or  three  weeks  to  find  homes 
for  them  but  failed,  and  requested  plaintiff  in  error  to  keep 
them  and  stated  that  he  should  be  allowed  reasonable  pay 
for  it.  To  this  the  plaintiff  in  error  assented  and  continued 
to  keep  the  children,  boarding,  clothing,  and  sending  them 
to  school  and  in  every  way  properly  caring  for  them.  At 
the  time  this  arrangement  was  made  nothing  was  said  as  to 
the  length  of  time  it  should  continue.  Beginning  with  the 
date  of  this  agreement  plaintiff  in  error  charged  $1  per 
week  for  each  of  the  children,  and  at  the  end  of  the  quarter 
presented  his  bill,  which  was  paid,  and  so  on  at  the  end  of 
each  recurring  quarter,  including  the  quarter  ending  with 
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June,  1896.  The  bill  for  the  quarter  ending  September  was 
rejected.  After  this  plaintiff  in  error  called  upon  the  then 
acting  supervisor  and  ex  officio  overseer  of  the  poor,  who 
had  succeeded  the  one  with  whom  the  arrangement  was 
made.  There  is  a  conflict  in  the  evidence  as  to  what  the 
conversation  between  plaintiff  in  error  and  the  supervisor 
really  was,  but  since  the  jury  has  found  in  favor  of  defend- 
ant in  error,  it  is  proper  for  the  court  to  accept  the  version 
most  favorable  to  its  side  of  the  controversy,  and  so  we 
treat  the  supervisor's  version  as  being  the  true  one.  It  is 
in  substance  as  follows : 

"  I  was  elected  supervisor  of  Irishtown  township  in  April, 
1896.  I  don't  believe  I  can  give  the  dates  of  the  conversa- 
tion with  Eshelman  about  these  children.  Eshelman  came 
to  ray  house  the  latter  part  of  June,  after  the  meeting  of  the 
board,  and  wanted  to  know  why  his  claims  were  rejected.  I 
said:  '1  have  looked  into  the  case  and  these  children  have 
real  estate  and  I  do  not  think  they  are  entitled  to  county  aid; 
if  vou  are  tired  of  them,  I  will  take  them  and  place  \hem 
in  Lomes.'  lie  left.  He  made  me  no  answer.  In  Septem- 
ber, or  near  the  meeting  of  the  boanJ,  he  asked  me  in  the 
court  house.     I  told  him  that  I  would  take  the  children  and 

flace  them  in  homes.  He  wanted  me  to  O  K  these  bills, 
did  not  think  they  were  just  claims  and  would  not  do  so,  but 
would  take  the  children  and  place  them  in  homes.  He  did 
not  say  yes  or  no  to  it.  He  persisted  in  my  O  K  the  claims. 
The  next  time  he  requested  to  be  heard  before  the  board.  I 
moved  to  suspend  the  rules  ajid  stated  I  would  take  the 
children.  He  came  to  my  house  in  November,  1897,  he  and 
Franklin,  and  told  me  he  was  going  to  Pennsylvania  and 
needed  money  and  wanted  to  know  what  I  was  going  to  do 
about  these  claims.  1  sard  the  same  thin^  as  I  did  before, 
and  he  told  me  to  come  and  get  the  children.  I  said :  '  I 
requested  you  three  times  to  let  me  have  them,  and  now,  if 
vou  don't  want  them,  you  can  bring  them  to  me.'  He 
told  me  to  get  them  homes.  I  told  him  1  had  to  have  the 
children  first  before  riding  around  to  secure  them  homes. 
That  was  the  sum  and  substance  of  the  conversation." 

After  this  conversation  the  supervisor  did  not  come  to 
take  the  children  away,  did  not  procure  homes  for  them, 
nor  make  any  provision  or  arrangement  for  their  care  or 
support,  and  plaintiff  in  error  continued  to  care  for  and 
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support  them  as  before  and  to  present  his  bills  quarterly  for 
$1  per  week  each  as  before,  but  the  county  board  refused 
to  pay.  # 

Counsel  for  defendant  in  error  contend  that  these  chil- 
dren were  not  paupers.  Their  father  died  seized  of  a  very 
small  and  almost  worthless  tract  of  land,  from  the  sale  of 
which,  including  some  little  rent  collected,  there  was  to  the 
distributive  share  of  each  of  these  boys  net  8^2.50.  This 
was  applied  on  the  bill  for  support  of  these  children, 
and  the  amount  deducted  from  the  demand  of  plaintiff  in 
error.  The  possession  of  some  property  does  not  always 
preclude  one  from  just  claim  for  pauper  relief.  Town  of 
Wallingford  v.  Town  of  Southington,  16  Conn.  431.  In 
Fish  V.  Perkins,  52  Conn.  200,  it  is  held  : 

"A  man  who  was  partly  blind  and  nearly  incapacitated 
from  work,  who  occupied  with  his  wife,  a'  basement  of  a 
small  house  with  an  acre  of  ground,  having  a  life  interest 
in  the  land  and  basement,  which  interest  was  not  worth 
over  $200  and  was  all  the  property  he  had,  was  entitled  to 
help  from  the  town.  *  *  *  That  it  was  not  necessary 
that  his  interest  be  sold  and  the  proceeds  expended  before 
he  could  be  regarded  as  a  pauper." 

These  two  children  were  not  only  in  fact  paupers  and 
entitled  to  relief,  but  had  already  been  fully  recognized  as 
such  by  defendant  in  error. 

The  powers  and  duties  of  the  county  board  and  overseers 
of  the  poor  are  defined  and  set  out  in  chapter  107  of  our 
statutes.  So  much  of  Sec.  14  as  is  applicable  to  the  facts 
of  this  case  is,  "  that  every  CQunty  *  *  *  *  shall  relieve 
and  support  all  poor  and  indigent  persons  residing 
therein."  By  Sec.  18  supervisors  are  made  ex  officio  over- 
seers of  the  poor  for  their  respective  towns.  Sec.  20  pro- 
vides that  all  such  overseers  of  the  poor  shall  have  the  care 
and  oversight  of  all  the  dependent  poor  in  their  respect- 
ive towns,  and  "shall  see  that  they  are  suitably  relieved, 
supported  and  employed,  subject  to  such  regulations  as  may 
be  provided  by  the  county  board." 

Counsel  for  defendant  in  error  contend  that  rule  10  of 
the  county  board  is  such  regulation  as  is  provided  by  the 
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statute,  and  that  plaintiflf  in  error  can  not  recover  in  this 
case  because  that  rule  was  not  complied  with.    Kule  10  is: 

"  Persons  askino^  aid  from  the  county  roust  first  file  an 
affidavit  with  the  supervisor  of  their  town  stating  the  finan- 
cial condition  of  his  means,  or  their  means,  of  support; 
provided  that  temporary  relief  may  be  granted  in  case  of 
necessity  until  the  applicants  are  in  a  condition  to  make  the 
necessary  affidavit." 

It  does  not  appear  to  us  that  this  rule  was  intended  to 
apply  to  a  case  of  such  infants  as  these,  but  however  that 
may  be,  it  can  have  no  application  to  the  facts  of  this  case. 
These  children  were  accepted  pauper  wards  of  the  county 
and  properly  so.  Their  status  was  fixed  before  this  contro- 
versy arose. 

Counsel  for  defendant  in  error  contend  that  the  county 
was  relieved  from  further  liability  when  the  supervisor  told 
plaintiflf  in  error  to  bring  the  children  to  his  house.  The 
duty  the  county  owed  was  to  the  children.  It  was  not  the 
duty  of  plaintiflf  in  error  to  transport  them  to  the  place  of 
residence  of  the  supervisor,  nor  was  it  bis  duty  to  drive 
them  in  their  helplessness  from  his  own  house,  neither  was 
it  his  duty  to  keep  them  at  his  own  expense.  But  they 
being  a  proper  public  charge,  and  he  having  undertaken 
with  the  county  to  care  for  them  for  a  reasonable  compen- 
sation, was  duty  bound  to  continue  to  do  so,  until  duly 
relieved  therefrom  or  until  their  condition  should  so  change 
as  that  they  would  no  longer  be  a  proper  public  charge.  It 
was  the  duty  of  the  supervisor  as  ex  officio  overseer  of  the 
poor  to  look  after  such  wards  as  these  children  were,  and  if 
they  were  to  be  removed  from  one  place  to  another,  to  him- 
self do  it,  or  have  it  done,  and  it  was  the  duty  of  the  county 
to  either  relieve  plaintiflf  in  error  from  the  further  perform- 
ance of  his  undertaking,  by  taking  the  children  to  some 
other  place,  or  to  continue  to  pay  him  according  to  the  origi- 
nal agreement,  so  long  as  he  continued  to  keep  and  support 
them  and  they  continued  to  be  a  proper  public  charge. 
Durfey  v.  Town  of  Worcester,  63  Vt.  422  is  a  most  instruct- 
ive case  on  this  question,  as  is  also  Knight  v.  Inhabitants 
of  Fort  Fairfield,  70  Me.  500. 
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Plaintiff  in  error  asked  the  court  to  give  to  the  jury 
three  instructions.  The  court  modified  one  of  them  and 
gave  it  as  modified  and  refused  to  give  the  other  two.  In 
this  the  court  erred.  They  should  all  ha^ve  been  given  as 
asked.  We  need  not  discuss  these  in  detail  for  the  whole 
case  is  covered  in  the  foregoing  general  discussion.  The 
court  gave,  at  the  request  of  defendant  in  error,  three 
instructions.  The  first  of  these  has  no  place  under  a  proper 
interpretation  of  the  issues  in  this  case.  The  second  and 
third  are,  in  a  number  of  respects,  not  in  harmony  with 
the  law  as  we  understand  it  and  have  herein  above 
expressed  it. 

The  judgment  of  the  Circuit  Court  is  reversed  and  the 
case  remanded. 


Ephraim  H.  McNabb  t.  Albert  NeaL 

1.  Slander— fWtritegc  of  Witness  in  Giving  Testimony— English 
Hule, — According  to  the  English  rule,  whatever  the  witness  says  in  giv- 
ing his  testimony  is  absolutely  privileged,  and  however  false  and  mali- 
cious it  may  be,  no  action  can  be  maintained  on  the  words  spoken. 

2.  Same — Another  i^ute.— Another  line  of  authority  adopted  by  some, 
and  perhaps  by  a  majority  of  the  States,  is  that  what  the  witness  states, 
in  giving  his  testimony,  is  prima  facie  privileged;  but  if  the  witness, 
not  in  good  faith,  but  of  his  own  motion,  voluntarily  and  maliciously 
utters  slanderous  words  concerning  another,  and  which  are  not  pertinent 
to  the  matter  being  investigated,  but  are  interjected  for  the  purpose  of 
injuring  the  character  of  the  person  about  whom  the  words  are  spoken, 
he  can  not  invoke  the  shield  of  the  law  to  protect  him  from  the  conse- 
quences of  his  own  wrong,  not  only  needlessly,  but  purposely ,  committed. 

Trespass  on  the  Case,  for  slander.  Error  to  the  Circuit  Ck>urt  of 
Hamilton  Ck)unty:  the  Hon.  Edmund  D.  Younoblood,  Judge,  presiding. 
Heard  in  this  court  at  the  August  term,  1899.  Affirmed.  Opinion  filed 
March  16,  1900. 

Stellb,  Walker  &  Cross,  attorneys  for  plaintiff  in  error. 

Webb  &  Lane,  attorneys  for  defendant  in  error. 
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Mr.  Presiding  Justice  Bigelow  delivered  the  opinion  of 
the  court. 

This  action  is  for  slander,  alleged  to  have  been  committed 
by  defendant  in  error  against  plaintiff  in  error. 

The  amended  declaration,  except  the  allegations  of  special 
damages,  is  as  follows : 

"  Ephraim  H.  McNabb,  the  plaintiff,  by  Stelle,  Walker 
&  Cross,  his  attorneys,  complains  of  Albert  Neal,  the  defend- 
ant, of  a  plea  of  trespass  on  the  case,  for  that  whereas  the 
plaintiff,  before  and  at  the  time  of  the  committing  by  the 
defendant  of  the  several  grievances,  etc.,  on  the  20tli  day 
of  December,  A.  D.  1895,  in  the  county  aforesaid,  the  judge 
of  the  Countv  Court  of  said  county  liaving  appointed  W. 
W.  Hall,  M.  t).,  and  J.  J.  Hassett,  M.  D.,  commissioners  to 
inquire  into  the  alleged  insanity  of  the  plaintiff,  Ephraim 
H.  McNabb,  the  said  defendant  appeared  before  W.  W. 
Hall,  M.  D.,  and  J.  J.  Hassett,  M.  D.,  commissioners  as 
aforesaid,  and  in  their  presence  and  hearing,  and  in  the 
presence  of  divers  other  persons,  in  a  certain  discourse 
which  the  defendant  then  and  there  had,  of  and  concerning 
the  plaintiff,  the  defendant  further  intending  and  contriv- 
ing as  aforesaid,  in  the  presence  of  the  parties  last  afore- 
said, falsely  and  maliciously  spoke  and  published  of  and 
concerning  the  plaintiff,  these  false,  scandalous,  malicious 
and  defamatory  words  following,  that  is  to  say :  his  father, 
meaning  the  father  of  the  plaintiff,  was  insane;  he,  mean- 
ing the  father  of  plaintiff,  used  tobacco  freely;  was  an  hab- 
itual drunkard;  meaning  the  father  of  the  plaintiff.  He, 
meaning  the  plaintiff,  had  an  epileptic  fit  while  laying  off 
my  barn  frame  and  was  confined  to  his  bed  for  two  weeks 
thereby;  meaning  and  intending  to  charge  that  the  father 
of  the  plaintiff  was  insane  and  that  his  condition  was  aggra- 
vated or  caused  by  using  whiskey  and  tobacco  freely,  and 
that  the  plaintiff  was  subject  to  epileptic  fits  which  was 
hereditary,  and  that  said  unsound  mina  had  descended  to 
the  plaintiff  as  an  inheritance  from  the  father  and  was  hered- 
itary. By  means  of  the  statements  of  the  defendant  afore- 
said, the  said  plaintiff  was  adjudged  insane  by  said  com- 
mission, before  whom  said  false,  scandalous  and  malicious 
statements  were  made,  and  by  reason  of  their  reporting 
that  he,  the  said  Ephraim  H.  McNabb,  is  insane,  and  on 
their  recommendation  to  S.  M.  Wright,  judge  of  the  County 
Court  of  said  county,  that  he  be  sent  to  some  public  or 
private  hospital  for  the  insane,  he  was  so  sent  by  order 


Digitized  by 


Google 


Fourth  District — August  Term,  1&99.    573 

McNabb  v.  NeaL 

of  the  County  Court  of  said  county  to  the  Southern  Hos- 
pital for  the  Insane  at  Anna,  111.,  the  finding  of  said  com- 
mission as  to  his  insanity,  and  the  order  of  the  County 
Court  being  made  on  tne  20th  day  of  December,  A.  D. 
1895." 

The  defendant  filed  a  general  demurrer  to  the  declara- 
tion, which  was  sustained  by  the  court,  and  judgment  hav- 
ing been  rendered  against  plaintiff  for  costs,  he  brought  the 
case  here  by  a  writ  of  error,  and  has  assigned  for  error  the 
judgment  of  the  court  sustaining  the  demurrer. 

The  slanderous  words  are  not  designated  in  the  record  by 
quotation  marks,  as  they  should  have  been,  but  they  are 
not  diflicult  to  ascertain  by  a  careful  reading  of  the  declara- 
tion. 

Upon  the  question  of  privilege  of  a  witness  in  giving  his 
testimony  in  a  judicial  proceeding,  there  are  two  lines  of 
authorities  in  this  country;  one  following  the  English  rule, 
which  holds  that  whatever  the  witness  says  in  giving  his 
testimony  is  absolutely  privileged,  and  however  false  and 
malicious  it  may  be,  no  action  can  be  maintained  on  the 
words  spoken. 

The  Supreme  Court  of  Maryland,  in  Hunckel  v.  Voneiflf, 
(69  Md.  179,  9  Am.  S.  R.  413),  has  adopted  the  English 
rule,  and  the  Supreme  Court  of  this  State,  in  McDavitt  v. 
Boyer,  169  111.  475,  has  cited  the  Maryland  case,  but 
whether  the  court  intended  to  adopt  the  rule  laid  down  in 
the  cited  case  is  not  certain. 

It  is  true  that  the  McDavitt  case  differs  from  this  case, 
in  the  fact  that  the  defendant  there  was  not  a  witness,  but 
Avas  acting  as  counsel  in  the  case,  conducting  the  prosecu- 
tion, and  as  such  counsel  uttered  the  slanderous  words; 
but  that  fact  is  not  material,  since  the  same  privilege  that 
is  accorded  a  witness  in  testifying  is  accorded  by  all  courts 
to  attorneys  in  the  trial  of  cases. 

Other,  though  perhaps  not  a  majority  of  the  States,  have 
adopted  the  English  rule,  and  in  Townsend  on  Slander  and 
Libel,  Sec.  223,  the  same  rule  is  laid  down,  seemingly  with- 
out a  doubt  in  the  mind  of  the  author  as  to  its  correctness. 

The  other  line  of  authority  adopted   by  some,  and  per- 
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haps  by  a  majority  of  the  States,  is  that  what  the  witness 
states  in  giving  his  testimony  i^  prima  facie  privileged;  but 
if  the  witness,  not  in  good  faith,  but  of  his  own  motion,  vol- 
untarily and  maliciously  utters  slanderous  words  concern- 
ing another,  and  which  are  not  pertinent  to  the  matter 
being  investigated,  but  are  interjected  for  the  purpose  of 
injuring  the  character  of  the  person  about  whom  the  words 
are  spoken,  he  can  not  invoke  the  shield  of  the  law  to  pro- 
tect him  from  the  consequences  of  his  own  wrong,  not  only 
needlessly,  but  purposely,  committed. 

There  are  good  grounds  for  support  of  either  line  of 
authority  and  hence  it  is  not  strange  that  courts  disagree 
in  their  views  in  regard  to  the  matter.  We  are  not  called 
upon  in  this  case  to  determine  which  line  of  authority  is 
the  sounder  or  the  better  one  to  follow,  since  all  of  the 
authorities  so  far  as  we  are  advised,  agree  that,  presump- 
tively, the  words  spoken  are  privileged,  and  there  is  no 
allegation  in  the  declaration  rebutting  this  presumption. 
In  addition  to  this  presumption,  it  clearly  appears  from 
the  declaration,  not  only  that  the  slanderous  words  were 
spoken  in  giving  testimony  as  a  witness  in  a  judicial 
investigation,  but  that  they  were  pertinent  to  the  matter 
that  was  being  investigated,  thus  bringing  the  case  far 
inside  of  the  line  of  complete  protection  to  the  defendant. 
Lilesv.  Gaster,42  O.  St.  631. 

The  court  did  not  err  in  sustaining  defendant's  demurrer 
to  plaintifTs  declaration,  and  the  judgment  is  affirmed. 


Merchants'  National  Ins.  Co.  v.  William  S.  Dunbar  and 
John  A.  Wade^  Partners^  for  the  use  of,  etc. 

1.  Insurance— PHma  Facie  Ccwe.— Where  the  issues  of  factsub- 
stantiaHy  present  the  controUing  questions  in  the  case  and  the  policy  of 
insurance  w^ith  proofs  of  loss  is  introduced  by  plaintiffs,  a  prima  facie 
case  is  made. 

2.  Same— fht/urc  to  Observe  Clanae  in  Policy  Requiring  Keeping  of 
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Books  of  Account,  and  Keeping  Them  in  Fire-Proof  Safe.— A  provision 
in  a  policy  for  the  keeping  of  books  of  account  and  for  the  keeping  of 
them  in  a  flre-proof  safe  is  a  reasonable  one,  and  the  insured  having 
contracted  by  his  policy  of  insurance  to  observe  it,  it  was  such  a  pro- 
vision as  was  necessary  to  be  fulfilled  by  him,  and  the  failure  to  do  so, 
with  an  intent  to  defraud  the  insurance,  would  result  in  the  forfeiture 
of  his  contract  of  insurance. 

8.  SAua—WhcU  is  Not  a  Breach  of  a  Condition »-— The  accidental 
omission  to  put  a  small  paper  bound  book  in  the  safe,  containing  a 
part  of  an  invoice,  whose  total  is  carried  to  the  ledger,  and  when  the 
stock  of  goods  insured  had  been  seen  only  eighteen  days  before  by  the 
agent  effecting  an  insurance,  is  not  such  a  breach  of  a  condition  in  an 
insurance  policy  at»  will  defeat  the  insurance. 

Action  on  Policy  of  Insurance.— Appeal  from  the  Circuit  Court  of 
Jefferson  County;  the  Hon.  John  D.  Younqblood,  Judge,  presiding. 
Heard  in  this  court  at  the  February  term,  1899.  Afiirmed.  Opinion  filed 
March  16,  1900. 

Statement. — Appellant  on  the  6th  of  August,  1897,  issued 
its  policy  of  fire  insurance  for  one  year  for  §2,500,  upon  a 
stock  of  merchandise  of  appellees,  Dunbar  &  Wade. 

Eighteen  days  afterward  the  stock  of  goods  was  de- 
stroyed by  fire. 

The  policy  was  assigned  shortly  after  the  fire  to  cer- 
tain creditors  of  appellees,  and  this  suit  is  brought  for  their 
use. 

Another  policy  upon  said  stock  of  goods  in  the  Phoenix 
Insurance  Company  was  in  force  at  the  time  of  the  fire. 
The  Phoenix  sent  its  adjuster,  B.  T.  Wise,  to  examine  into 
the  circumstances  of  the  loss,  and  he  was  requested  by 
appellant  to  act  for  it,  which  he  did.  A  printed  paper,  with 
blanks  to  be  filled  by  statement  of  appellees,  to  serve  as 
proofs  of  loss,  was  furnished  by  appellant.  These  blanks 
were  filled  in,  and  the  paper  thus  filled  was  sworn  to  by 
appellees  and  was  then  returned,  through  B,  T.  Wise,  the 
adjuster,  to  appellant.  It  contained  a  re-affirmation  of 
certain  conditions  of  the  policy,  with  a  declaration  that 
appellees  would  not  claim  a  waiver  of  conditions,  and  is  as 
follows : 

"  In  consideration  of  the  furnishing  of  this  blank  and  the 
filling  out  of  the  same  by  the  adjuster,  or  any  agent  of  the 
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said  insurance  company,  they  hereby  agreo  that  neither  the 
action  taken  by  said  insurance  company  to  investigate  the 
amount  of  loss  or  damage,  nor  the  acceptance  of  this  state- 
ment by  the  said  insurance  company,  or  showing  made  as 
of  date  hereon,  as  above  stated,  shall  be  claimed  to  be  any 
waiver  of  the  provisions  of  this  sworn  statement,  or  of  the 
conditions  of  tne  said  policy  which  are  hereby  re-affirmed  as 
conditions  precedent  to  the  payment  of  the  loss;  and,  fur- 
ther, that  there  can  be  no  waiver  of  the  conditions  of  said 
policy,  otherwise  than  in  writing  signed  by  a  duly  author- 
ized agent  of  said  insurance  company." 

The  policy  contains  the  following  provisions : 

"  The  assured  under  this  policy  agrees  to  keep  a  set  of 
books  showing  a  complete  record  of  business  transacted, 
including  all  purchases  and  sales,  both  for  cash  and  for 
credit  (cash  sales  need  not  be  itemized  except  by  daily  totals), 
and  agrees  to  take  an  itemized  inventory  of  stock  on  hand 
at  least  once  every  year,  and  to  keep  such  books  and  in- 
ventory securely  locked  at  night  in  a  fire-proof  safe,  and  at 
all  other  times  when  the  store  described  in  this  policy  is 
not  actually  open  for  business,  or  in  some  secure  place  uqI 
exposed  to  a  nre  which  may  damage  or  destroy  the  build- 
ing where  said  business  is  carried  on;  and,  in  case  of  loss, 
whether  at  the  time  of  fire  the  store  may  be  open  for  busi- 
ness or  not,  the  assured  agrees  to  produce  such  books  and 
inventories,  and  in  event  of  failure  to  produce  the  same, 
this  policy  shall  be  null  and  void,  and  no  suit  or  action  at 
law  shallbe  maintained  for  any  loss  or  claim." 

"  The  assured  agreeing  thereto  by  the  acceptance  hereof, 
this  company  shall  not  be  held  to  have  waived  any  provis- 
ions or  conditions  of  this  policy,  or  caused  any  forfeiture 
thereof  by  any  requirements,  act  or  proceeding  on  its  part 
relating  to  the  appraisal  or  to  any  examination  herein  pro- 
vided for."    *    *    * 

''  This  policy  is  made  by  the  Merchants'  National  Insur- 
ance Company  and  accepted  by  the  assured,  subject  to  all 
the  foregoing  stipulations  and  conditions,  and  each  agrees  to 
be  bound  by  them;  and  no  officer,  agent  or  other  representa- 
tive of  this  company  shall  have  power  to  waive  any  pro- 
visions or  conditions  of  this  policy,  except  such  as  by  the 
terms  of  this  policy  may  be  the  subject  of  agreement  in- 
dorsed hereon  or  added  hereto,  and  as  to  sucn  provisions 
and  conditions,  no  officer,  agent  or  other  representatives  of 
this  company  shall  have  such  power  or  be  deemed  or  held  to 
have  waived  such    provisions  or  conditions,  unless  such 
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waiver,  if  any,  shall  be  written  upon  or  attached  thereto, 
nor  shall  any  privilege  or  permissions  affecting  the  insur- 
ance under  this  policy  exist  or  be  claimed  by  the  insured 
unless  so  written  or  attached." 

The  declaration  after  the  usual  averments  alleges  that 
after  the  notice  of  the  loss,  an  adjustment  was  made  by 
one  B.  T.  Wise,  special  agent  and  adjuster  for  the  Phoenix 
Insurance  Company,  who  was  then  and  there  empowered  by 
appellant  to  make  an  adjustment  under  the  policy;  that  by 
such  adjustment  the  claim  of  appellees  was  fixed  at  $2,296.60, 
as  the  amount,  if  any,  appellees  were  entitled  to  recover; 
that  by  the  adjustment  and  examination  of  Dunbar,  one  of 
the  plaintiffs,  and  other  facts  averred,  proofs  of  loss  were 
Avaived,  and  the  adjustment  accepted  in  lieu  of  said  proofs. 

The  general  issue  was  pleaded  and  joinder  b}'  plaintiffs. 

Special  pleas,  demurrers,  replications,  demurrers  thereto, 
rejoinders,  demurrers  thereto,  and  withdrawals  of  pleadings 
in  confusing  numbers  and  qualities  were  filed.  Without 
tracing  a  way  through  this  labyrinth  of  pleadings,  the  fol- 
lowing analysis  will  sufficiently  present  the  issues  in  the 
case  and  the  pleadings  as  settled  by  the  court. 

The  issues  of  fact  tried  are  shown  by  the  following  extract 
from  the  record : 

"  Issues  being  joined  herein  on  the  plea  of  general  issue, 
and  the  amended  second  plea,  and  the  first  rejoinder  to  part 
of  the  plaintiff's  replication  to  defendant's  fourth  plea,  let  a 
jury  come,"  etc. 

In  order  that  the  issues  of  fact  presented  by  the  special 
pleas  ma}*^  be  understood,  the  pleadings  leading  up  thereto 
are  set  out  as  follows  : 

Amended  second  plea: 

*•  The  assured  under  this  policy  agrees  to  keep  a  set  of 
books  showing  a  complete  record  of  business  transacted, 
including  all  purchases  and  sales  both  for  cash  and  for 
credit  (cash  sales  need  not  be  itemized  except  by  daily  total), 
and  agrees  to  take  an  itemized  inventory  of  stock  on  hand 
at  least  once  every  year,  and  to  keep  such  books  and  inven- 
tories securely  locked  at  night  in  a  fire-proof  safe,  and  at 
all  other  times  when  the  store  described  in  this  policy  is 
not  actually  open  for  business,  or  in  somo  S2cure  place  not 
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exposed  to  fire  which  may  damage  or  destroy  the  building 
where  said  basiness  is  carried  on;  and  in*  case  of  loss, 
whether  at  the  time  of  the  fire  the  store  is  ojxjn  for  busi- 
ness or  not,  the  assured  agrees  to  produce  such  books  and 
inventories  and  in  an  event  of  failure  to  produce  the  same, 
this  policy  shall  be  null  and  void,  and  no  suit  or  action  at 
law  shall  be  maintained  thereon  for  any  loss  or  claim. 

And  the  defendant  avers  that  the  said  plaintiffs  failed 
and  neglected  to  keep  a  set  of  books  showing  the  complete 
record  of  business  transacted,  including  all  purchases  and 
sales,  both  cash  and  credit,  as  by  the  conditions  aforesciid 
plaintiffs  were  bound  to  do,  by  means  of  which  failure  the 
said  policy  became  void,  and  no  suit  could  be-  maintained 
on  it,"  etc. 

To  this  amended  plea  issue  was  joined.  By  an  inspec- 
tion of  the  plea,  it  will  be  seen  that  the  issue  of  fact  pre- 
sented is  as  to  whether  appellees  kept  a  set  of  books  of  the 
character  set  out  in  the  plea.  The  amended  fourth  plea  is 
in  substance  as  follows : 

"  The  assured  under  this  policy  agrees  to  keep  a  set  of 
books  showing  a  complete  record  of  business  transacted, 
including  all  purchases  and  sales,  both  for  cash  and  for 
credit  (cash  sales  need  not  be  itemized  except  by  daily 
totals),  and  agrees  to  take  an  itemized  inventory  of  stock 
on  hand  at  least  once  every  year,  and  to  keep  such  books 
and  inventories  securely  locked  at  night  in  a  lire-proof  safe 
and  at  all  other  times  when  the  store  described  in  this  pol- 
icy is  not  actually  open  for  business,  or  in  some  secure 
place  not  exposed  to  fire  which  may  damage  or  destroy  the 
building  where  said  business  is  carried  on;  and  in  cases  of 
loss,  whether  at  the  time  of  fire  the  store  be  open  for  busi- 
ness or  not,  the  assured  agrees  to  produce  such  books  and 
inventories,  and  in  event  of  failure  to  produce  the  same, 
this  policy  shall  be  null  and  void,  and  no  suit  or  action  at 
law  snail  be  maintained  thereon  for  any  loss  or  claim. 

"  And  the  said  defendant  avers  that  the  said  plaintiffs 
failed  and  neglected  to  keep  said  books  and  inventories 
securely  locked  at  night  in  a  fire-proof  safe,  and  at  all  other 
times  when  the  store  described  in  this  policy  was  not  actually 
open  for  business,  or  in  some  secure  place  which  was  not 
exposed  to  fire  which  might  damage  or  destroy  the  build- 
ings where  said  business  was  carried  on,  as  by  the  conditions 
of  the  said  policy  they  were  bound  to  do;  and  by  which 
said  failure  and  neglect  on  the  part  of  the  said  plaintiffs, 
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said  policy  then  and  there  became  wholly  void,  and  no 
action  at  law  could  or  can  be  maintained  thereon,"  etc. 

Concluding  with  a  verification. 
Eeplication  to  amended  fourth  plea: 

''And  as  to  the  amended  fourth  plea  by  the  defendants 
above  pleaded,  the  plaintiffs  say  preoludi  non,  because  they 
say  they  did  keep  and  perform  all  the  conditions  in  said 
pica  set  forth,  except  they  did  not,  at  the  time  of  said  loss 
and  damage,  have  and  keep  in  said  fire-proof  safe,  one  cer- 
tain book  containing  a  partial  inventory  of  their  said  stock; 
and  as  to  said  book,  they  say  it  was  on  the  night  of  said 
fire,  accidentally  and  without  fraud  or  design  on  the  part 
of  the  plaintiflfs,  left  out  of  said  safe  and  destroyed  by  said 
fire;  and  that  the  keeping  of  said  book  was  waived  by  the 
said  defendant,  by  one  B.  T.  Wise,  its  adjuster,  who  was 
its  agent  for  the  purpose  of  making  such  waiver,  and  was 
waived  by  said  company  thereafter,  for  a  valuable  consider- 
ation to  it  paid  by  the  plaintiffs;  and  this  the  plaintiffs  are 
ready  to  verify.     Wherefore  they  pray  judgment,"  etc. 

The  rejoinder  No.  1  to  a  part  of  this  replication,  upon 
which  issue  was  joined,  is  as  follows : 

"  And  the  said  defendant,  as  to  the  replication  of  the 
plaintiffs,  filed  October  20th,  to  the  fourth  plea  of  the 
defendant,  comes  and  says  that  the  said  plaintiffs  ought  not 
to  have  their  aforesaid  action  as  to  so  much  of  said  replica- 
tion as  is  set  forth  in  the  words  and  figures  following, 
to  wit:  *and  was  waived  by  said  company  thereafter,  for  a 
valuable  consideration  to  it  paid  by  the  plaintiffs.'  Because 
the  said  defendant  says  that  it  did  not  waive  the  keeping 
of  said  books  described  in  said  replication  for  a  valuable 
consideration  paid  to  it  by  the  plaintiffs,  as  by  the  said  part 
of  said  replication  is  alleged;  and  of  this  the  said  defendant 
puts  itself  upon  the  country,"  etc. 

Demurrers  were  sustained  to  certain  rejoinders  to  repli- 
cations to  other  pleas.     They  are  noticed  as  follows : 

The  third  plea  is  to  the  effect  that  the  assured  agreed  to 
take  an  itemized  inventory  of  stock  once  every  year,  etc., 
and  that  plaintiffs  failed  and  neglected  to  do  so,  by  means 
of  which  failure  the  said  policy  became  void  and  no  action 
could  be  maintained,  etc.  To  this  plea  plaintiffs  replied 
that  they  made  an  inventory  of  their  stock  and  kept  the 
same  in  all  respects  as  required  except  as  to  one  book  con- 
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taining  a  partial  inventory,  which  said  book  was  accident- 
ally, and  without  the  knowledge  of  plaintiffs,  left  out  of 
their  fire-proof  safe  on  the  occasion  of  the  fire,  and  was 
then  accidentally  destroyed;  that  after  said  fire,  and  with 
the  knowledge  of  defendant  of  the  loss  of  said  book,  the 
keeping  of  said  book  was  waived,  by  one  B.  T.  Wise,  the 
agent  of  defendant.  To  this  replication  defendant  filed  two 
rejoinders,  the  first  being  to  the  effect  that,  by  the  terms  of 
the  policy,  no  agent  had  power  to  waive  any  condition  ex- 
cept in  writing,  upon  or  attached  to  the  policy,  and  that 
such  waiver  was  not  made;  second,  that  defendant  furnished 
a  blank  to  plaintiflfs  upon  which  to  make  out  proofs  of  loss, 
which  blank  contained  a  statement  that  in  consideration  of 
the  furnishing  of  the  blank  and  its  filling  out  by  an  adjuster, 
that  the  assured  should  not  claim  any  waiver  of  the  condit- 
ionsof  thepolic}^  except  in  writing,  which  blank,  after  being 
filled  out,  was  sworn  to  by  plaintiflfs,  by  which  they  re- 
aflRrmed  the  conditions  of  the  policy,  and  that  there  was  no 
waiver  in  writing. 

To  these  rejoinders  plaintiflfs  demurred;  the  demurrer  was 
sustained  and  defendant  abided  by  its  demurrer. 

The  fourth  plea  is  the  same  in  substance  as  the  third,  and 
the  replication  is  similar,  except  that  it  avers  in  addition 
that  "  the  keeping  of  said  book  was  waived  by  the  defend- 
ant, by  one  B.  T.  Wise,  its  adjuster,  who  was  agent  for  the 
purpose  of  making  such  waiver,  and  was  waived  by  said 
company  thereafter  for  a  vafuable  consideration,"  etc. 

To  this  replication  defendant  rejoined,  first,  that  it  did 
not  for  a  valuable  consideration  waive  the  keeping  of  said 
books,  as  plaintiflfs  alleged,  concluding  to  the  country. 

To  this  plaintiflfs  joined  issue,  as  before  stated. 

The  second  rejoinder  to  replication  to  fourth  plea  aflBrms 
the  conditions  of  the  policy  as  to  waiver,  and  avers  that 
there  was  no  waiver  in  writing  by  B.  T.  Wise  or  any  other 
agent  of  the  company,  nor  was  there  any  writing  indorsed 
or  attached  to  the  policy  authorizing  Wise  to  make  any 
waiver. 

To  this  rejoinder  a  demurrer  was  sustained  and  defendant 
stood  by  its  rejoinder. 
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A  third  rejoinder  set  up  the  furnishing  of  a  blank  upon 
which  to  make  up  proofs  of  loss,  and  that  it  contained  a 
re-affirraation  of  the  terms  of  the  policy,  and  an  agreement 
not  to  claim  a  waiver  of  its  conditions,  and  that  it  was 
signed  and  sworn  to  by  plaintiffs,  etc.  To  which  a  demur- 
rer was  sustained,  and  defendant  abided  by  its  rejoinder. 

The  fifth  plea  set  up  the  condition  of  the  policy  as  to 
books  and  an  inventory,  and  as  to  keeping  them  in  some 
place  secure  as  against  fire,  and  the  agreement,  in  case  of 
loss,  to  produce  said  books,  and  avers  that,  in  case  of  failure 
to  comply  with  these  conditions,  the  policy  is  null  and 
void,  etc. 

The  replication  to  fifth  plea  was  that  plaintiffs  did  keep 
books  etc.,  and  did  produce  them,  except  one,  which  had 
bean  accidentally,  and  without  fraud,  destroyed,  and  that 
the  production  of  this  book  was  waived  by  defendant. 

Defendant  rejoined,  first,  that  no  agent  had  power  to 
waive  conditions  or  be  deemed  to  have  waived  them  except 
such  waiver  is  in  writing,  attached  to  the  policy,  and  that 
there  was  no  such  waiver  in  writing,  written  on  or  attached 
to  the  policy  by  B.  T.  Wise  or  any  agent  of  the  company, 
etc. 

Demurrer  to  rejoinder  sustained  and  rejoinder  abided  by. 

C.  H.  Patton,  attorney  for  appellant. 

Watson,  Leonard  &  Gilbert,  attorneys  for  appellees. 

Mr.  Justice  Worthington  delivered  the  opinion  of  the 
court. 

Counsel  for  appellant,  in  their  brief  say  : 

"  Appellant  defends  upon  the  ground,  briefly  stated,  that 
the  conditions  of  the  policy  requiring  (1st)  the  keeping  of 
set  of  books  showing  a  complete  history'  of  their  business: 
(2d)  the  taking  and  keeping  of  inventories,  and  the  keeping 
of  said  books  and  inventories  in  a  fire-proof  safe;  (3d)  the 
production  of  such  books  and  inventories  for  inspection 
after  a  loss,  are  reasonable  provisions,  and  conditions  pre- 
cedent, to  be  shown  by  plaintiffs  in  order  to  a  recovery. 
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Appellees  contend  substantially  (1st)  that  the  above  condi- 
tions were  waived  by  appellant  b}'  the  making  of  the  "  adjust- 
ment;" (2d)  that  they  are  excused  from  the  consequences 
of  not  keeping  the  inventory  book  in  the  iron  safe  and  not 
producing  it  at  the  time  of  the  adjustment,  because  such  a 
default  was  not  intentionally  or  fraudulently  committed. 

The  issues  of  fact  as  made  by  the  general  issue,  the  sec- 
ond amended  plea,  and  the  first  rejoinder  to  part  of  plaint- 
iff's replication  to  defendant's  fourth  plea,  substantially 
present  the  controlling  questions  in  the  case,  as  stated  in 
the  extract  from  the  brief  of  counsel  for  appellant  above 
quoted.  The  policy  of  insurance,  with  proofs  of  loss,  was 
introduced  by  plaintiffs.  This  made  a  prima  facie  case. 
Continental  Life  Ins.  Co.  v.  Rogers,  119  111.  485. 

The  amount  of  the  recovery,  $2,310.66,  does  not  exceed 
three-fourths  of  the  loss,  and  is  not  disputed,  if  plaintiffs 
are  entitled  to  any  recovery  at  all. 

The  defense  called  witnesses,  oflScers  and  employes  of 
appellant,  to  testify  as  to  what  was  said  by  appellee  Dun- 
bar in  an  examination  under  oath,  at  the  office  of  appellant 
in  Chicago.  This  evidence  is  in  material  points  contra- 
dicted by  Dunbar,  and  by  Gibbons,  an  attorney  for  the 
assignees  of  the  claim.  The  examination  of  Dunbar,  at  Chi- 
cago, was  directed  to  ascertaining  what  books  were  kept  by 
appellees  and  where  kept.  Both  Dunbar  and  Wade  testified 
upon  this  issue  before  the  jury.  Without  referring  to  the 
evidence  in  detail,  we  think  the  jury  was  warranted  in  find- 
ing that  appellees  kept  a  blotter,  or  day  book  (Ex.  F,  in 
evidence),  a  ledger,  and  an  inventory  of  what  is  referred  to 
as  the  Mitchell  stock,  which  stock  was  in  the  store  when 
the  policy  was  delivered,  invoiced  at  $3,300,  and  that  these 
books  were  in  the  safe  when  the  fire  occurred,  and  were 
submitted^ to  adjuster  Wise,  who  was  present  when  the  safe 
was  opened.  It  also  appears  from  the  evidence  that  an  in- 
voice of  the  stock  other  than  the  Mitchell  stock  was  taken 
directly  after  the  delivery  of  the  policy.  The  book  contain- 
ing this  invoice,  a  book  similar  to  the  book  marked  exhibit 
F,  was  not  in  the  safe  at  the  time  of  the  fire  and  was  burned 
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or  lost.  There  is  no  allegation  in  any  pleading  of  appel- 
lant, that  it  was  fraudulently  or  willfully  left  out  of  the 
safe,  or  that  it  was  fraudulently  or  willfully  lost  or  mislaid. 
Neither  is  there  my  evidence  of  fraud  or  willfulness.  Both 
Wade  and  Dunbar  testify  that  they  do  not  know  how  it 
happened  that  this  invoice  book  was  left  out,  and  that  it 
was  not  done  by  design  or  intention.  It  is  further  in  evi- 
dence that  the  totals  of  the  invoice  of  both  the  Mitchell 
stock  and  the  remainder  of  the  stock  were  entered  from  th« 
invoice  book  in  the  ledger.  It  is  also  in  evidence  that  one 
Albert  Fairfield,  after  the  fire,  made  an  examination  of  the 
books  of  appellees  m  the  interest  of  appellant,  and  received 
from  appellees  the  day  book,  Exhibit  F,  which  afterward 
appeared  in  Chicago  in  the  possession  of  appellant;  that 
after  the  investigation  and  examination  of  the  books  and 
of  the  figures  made  by  Wise,  Fairfieild  said  he  was  satisfied; 
that  Wise,  the  adjuster,  saw  the  blotter,  ledger  and  invoice 
of  the  Mitchell  stock,  and  was  told  of  the  loss  of  the  invoice 
book  containing  the  inventory  of  the  other  stock  made 
directly  after  the  issuance  of  the  policy.  It  is  also  in  evi- 
dence that  no  cash  book  was  kept,  but  that  cash  sales  were 
entered  in  the  ledger  as  "  daily  sales,"  and  that  the  firm's 
account  with  the  bank  was  kept  in  the  ledger.  The  blotter, 
or  day  book,  was  in  the  possession  of  appellant  at  the  time 
of  the  examination  of  Dunbar  in  Chicago,  and  the  ledger 
offered  for  examination,  and  money  advanced  by  appellees 
to  pay  the  expense  of  an  agent  of  appellant  to  Ina,  where 
the  ledger  was  kept,  if  it  desired  to  inspect  it.  Wise,, 
appellant's  agent,  and  who  acted  as  adjuster,  after  the 
examination  of  the  books,  and  after  being  told  of  the  loss  of 
the  invoice  book,  said  he  was  satisfied,  and  after  coming 
biick  again  to  make  further  examination  for  appellant, 
a^ain  said  he  was  satisfied.  It  is  also  in  evidence  that  W. 
R.  Burton,  the  agent  of  appellant  who  effected  the  insur- 
ance, saw  the  stock  of  goods  when  the  policy  was  executed 
and  delivered  on  the  6th  of  August,  and  that  the  Mitchell 
stock  was  in  the  store  when  the  policy  was  issued. 
Considering  all  the  evidence  in  the  case,  we  can  not  say 


Digitized  by 


Google 


584  Appkllate  Courts  of  Ijxixois. 

Vol.  88.]  Merchants'  Nat.  Ins.  Co.  v.  Dunbar. 

that  the  jury  erred  in  findino^  for  plaintiffs  on  the  general 
issue,  and  on  the  issue  presented  in  the  second  amended 
plea.  The  policy  did  not  require  that  an  inventory  of  the 
stock  of  goods  should  be  made  at  once,  and  kept  in  the  safe. 
The  language  of  the  policy  is,  '*and  agrees  to  take  an 
itemized  inventory  of  the  stock  on  hand  at  least  once  every 
year,  and  to  keep  such  books  and  inventory  securely  locked 
at  night  in  a  fire-proof  safe."  It  was  sufficient  under  this 
clansj  if  the  inventory  was  made  within  a  year.  In  Niagara 
Fire  ins.  Co.  v.  Forehand,  58  111.  App.  163,  where  a  similar 
clause  in  the  policy  was  considered,  no  books  were  kept. 

The  judgment  of  the  Appellate  Court  was  reverse<l  in  N. 
F.  Ins.  Co.  V.  Forehand,  109  111.  628.  In  this  latter  case  it 
was  held  that  a  plea  alleging  a  failure  to  keep  books  of 
account  and  to  keep  them  in  a  fire-proof  safe  with  intent 
to  defraud  the  insurer,  Wiis  a  good  plea,  and  that  a  demurrer 
to  such  i)lea  was  erroneously  overruled.  The  court,  in  its 
opinion,  says : 

'*  The  provision  was  a  reasonable  one,  and  appellee  having 
contracted  by  his  policy  of  insurance  to  observe  it,  it  was 
such  a  provision  as  was  necessary  to  be  fulfilled  bv  him, 
and  the  failure  to  do  so,  with  an  intent  to  defraud  the 
insurance  com|)any,  would  result  in  the  forfeiture  of  his 
contract  of  insurance." 

In  the  case  at  bar,  the  ledger  was  posted  from  the  blotter 
which  contained  the  credit  sales.  The  cash  sales,  as  testi- 
fied by  Wade,  were  entered  in  the  ledger  as  ''daily  sales." 
The  bank  account  was  kept  in  the  ledger.  There  is  noth- 
ing in  the  evidence  to  show  that  other  goods  were  bought 
between  the  6th  and  24th  of  August,  unless  it  may  be 
inferred  from  the  testimony  of  Wade  that  "  there  were 
some  bills  of  goods  run  on  there  (the  ledger)  and  put  under- 
neath our  inventor}^; "  nor  any  evidence  that  goods  were 
sold  other  than  those  charged  in  the  blotter  and  those 
embraced  in  "  daily  sales."  The  book  left  out  of  the  safe, 
according  to  the  evidence,  was  similar  to  Exhibit  F,  which  is 
made  a  i>art  of  the  bill  of  exceptions — and  is  before  us — a 
])aperbound  book,  about  twelve  inches  long  and  seven 
injhes  wide,  containing  133  pages;  such  a  book  might  be 


Digitized  by 


Google 


Fourth  District — February  Term,  1899.  585 

Merchants*  Nat.  Ins.  Ck>.  v.  Dunbar. 

easily  overlooked  and  thereby  unintentionally  left  out  of 
the  safe. 

There  being  no  allegations  of  an  intent  to  defraud  in  the 
case  at  bar,  and  no  evidence  tending  to  sustain  such  an 
intent,  and  the  evidence,  as  we  think,  showing  a  substantial 
compliance  with  the  requirement  to  keep  books  of  account, 
it  can  not  be  said  that  the  verdict  of  the  jury  on  tho  general 
issue  and  the  issue  of  the  second  amended  plea,  is  not  sup- 
ported by  the  evidence.  If  this  conclusion  is  correct,  the 
issue  presented  by  the  rejoinder  to  a  part  of  plaintiff's 
replication  to  the  fourth  plea,  is  an  immaterial  issue,  since, 
in  such  case,  a  waiver  was  not  necessary  to  plaintiff's  re- 
covery. 

The  claim  that  appellees  failed  or  refused  to  present 
tlieir  books  for  examination,  except  as  to  the  book  contain- 
ing a  part  of  the  invoice,  which  was  lost,  is  not  supported 
by  the  evidence.  The  books  were  examined  by  both  Fair- 
field and  Wise,  appellant's  agents,  and  the  blotter  was  in 
the  possession  of  api^ellant.  The  evidence  further  shows 
that  Dunbar  advanced  $14  to  appellant  to  pay  the  expense 
of  coming  to  Ina  to  examine  the  ledger,  and  that  appellant 
retained  the  money,  bi>t  tlid  not  come  and  make  the  exam- 
ination. 

The  question  of  law  presented  by  overruling  demurrers 
to  rejoinders  of  appellant  as  to  waiver  not  being  in  writing, 
we  deem  unnecessary  to  decide,  as,  in  our  view,  appellees 
are  entitled  to  recover  without  reference  to  any  waiver. 
Nor  was  there  reversible  error  under  the  facts  in  the  case 
in  sustaining  demurrers  to  rejoinders  to  replications  alleg- 
ing that  the  failure  to  keep  books,  etc.,  in  a  fire-proof  safe, 
there  being  no  allegation  of  willfulness  or  fraudulent 
intent,  and  the  replications  showing  a. compliance  with  the 
condition,  e.xcept  as  to  a  part  of  the  inventory,  and  that 
this  exception  was  not  willfully  or  fraudulently  made. 

We  are  not  prepared  to  say  that  the  accidental  omission 
to  put  a  small  paperbound  book  in  the  safe,  containing  a 
part  of  an  invoice,  whose  total  is  carried  to  the  ledger,  and 
when    the  stock   of  goods  insured   had   been  seen   only 
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eighteen  days  before  by  the  agent  eflfecting  an  insurance,  is 
such  a  breach  of  a  condition  in  an  insurance  policy  as  will 
forfeit  the  insurance. 
Judgment  of  the  Circuit  Court  is  affirmed. 


People  of  the  State  of  Illinois,  for  the  use  of^  etc.^  v. 
Charles  J.  Beater. 

1.  Practicb— ir/ierc  Plaintiff  Defaults.— It  does  not  foUow  that 
because  the  plaintiff  makes  default  in  prosecuting  his  case,  the  defend- 
ant is  entitled  to  judgment  on  the  merits.  What  the  defendant  is 
entitled  to  is,  that  the  suit  shall  be  dismissed  for  want  of  prosecution. 

Debt,  on  an  official  bond.  Appeal  from  the  Circuit  Court  of  St. 
Clair  County;  the  Hon.  Maktin  W.  Schaefer,  Judge,  presiding.  Heard 
in  this  court  at  the  August  term,  1899.  Reversed  and  remanded. 
Opinion  filed  March  16,  1900. 

Statement. — This  is  an  action  of  debt  brought  by  appel- 
lants against  appellee,  upon  the  official  bond  for  $50,000  of 
James  D.  Baker,  former  warden  of  the  Southern  Illinois 
Penitentiary,  appellee  being  one  of  the  sureties  on  the  bond. 

The  declaration  contains  but  one  count,  and  the  first 
breach  of  the  bond  alleged  is,  that  Baker,  as  such  warden, 
received  from  the  treasurer  of  the  State  of  Illinois  the  sum 
of  $11,750  belonging  to  the  Southern  Illinois  Penitentiary 
Commissioners,  and  converted  the  same  to  his  own  use, 
and  refuses  and  neglects  to  pay  it  over  either  to  John  J. 
Schneider,  his  immediate  successor  in  office,  or  to  J.  M. 
Tanner,  the  present  incumbent  thereof. 

The  second  breach  is  that  Baker,  as  such  warden,  received 
$ll,750,the  property  of  the  Southern  Illinois  Penitentiary, 
and  converted  and  disposed  of  the  money  to  his  own  use, 
and  neglects  and  refuses  to  pay  it,  or  any  part  of  it,  to  his 
successor  in  office  or  to  J.  M.  Tanner,  the  present  warden. 

The  defendant  filed  three  pleas  to  the  declaration,  to 
which  a  special  demurrer  was  sustained,  when  he  filed  three 
amended  pleas. 
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The  first  amended  plea  alleges  that  the  defendant  did 
"well  and  truly  keep  and  perform  all  and  singular  the 
matters  and  things  in  the  said  writing  obligatory  and  the 
conditions  thereof  specified  on  his  part  as  such  warden  of 
said  Southern  Illinois  Penitentiary  to  be  kept  and  performed 
according  to  the  tenor  and  effect  of  the  said  writing  obliga- 
tory and  the  conditions  thereof." 

The  second  amended  plea  alleges  that  the  defendant  dur- 
ing the  time  he  was  warden,  etc.,  "  never  received  any 
moneys  belonging  to  said  penitentiary  and  the  said  com- 
missioners thereof  from  the  treasurer  of  the  State  of  Illinois, 
as  such  warden,  and  never  converted  and  disposed  of  said 
moneys  in  said  first  breach  mentioned,  to  his  own  use,  and 
has  not  neglecteil  and  refused,  and  does  not  neglect  and 
refuse  to  pay  over  said  money  either  to  John  J.  Schneider 
or  J.  M.  Tanner,  as  warden  of  said  penitentiary,"  as  alleged 
in  the  first  breach  of  the  declaration. 

The  substance  of  the  third  amended  plea,  as  alleg^ed 
therein,  is  as  follows : 

"That  all  the  moneys  which  came  into  the  possession  of 
the  said  James  D.  Baker,  as  such  warden,  during  all  the 
time  he  was  warden,  as  aforesaid,  were  properly  and  faith- 
fully expended  by  him  as  such  warden  for  the  use  and 
benefit  of  said  Southern  Illinois  Penitentiary,  the  purpose 
for  which  said  moneys  were  appropriated. 

And  all  the  moneys  which  came  into  the  possession  of 
the  said  James  D.  Baker  as  such  warden,  during  the  time 
he  was  warden  as  aforesaid,  that  were  not  expended  by  him 
as  such  warden  for  the  use  of  and  benefit  of  said  Southern 
Illinois  Penitentiary  during  all  the  time  he  was  warden  of 
said  Southern  Illinois  Penitentiary,  were  at  the  time  he  re- 
signed and  the  said  John  J.  Schneider  was  appointed  as 
warden  of  said  Southern  Illinois  Penitentiary  to  take  his 
place,  as  his  successor,  transferred  and  turned  over  by  him, 
the  said  Baker,  as  such  warden,  to  the  said  John  J.  Schneider 
as  his  successor  in  office  as  warden  of  said  Illinois  Peniten- 
tiary, and  were  not  converted  and  disposed  of  to  the  use  of 
the  said  James  D.  Baker,  and  the  said  Baker  has  not  neg- 
lected and  refused  and  does  not  neglect  and  refuse  to  pay 
said  money  to  his  successor  in  office  as  warden  of  said 
Southern  Illinois  Penitentiary,  as  in  the  breaches  of  said 
declaration  alleored." 
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Each  of  the  pleas  concluded  with  a  verification. 

On  the  19th  of  January,  1899,  the  court  entered  a  rule 
against  plaintiffs,  to  reply  to  the  pleas  by  the  first  day  of 
the  following  April  term  of  the  court,  and  at  said  term  it 
entered  judgment  in  the  case,  as  follows: 

"And  now,  on  the  13th  day  of  Anril,  A.  D.  1899,  comes 
the  defendant,  by  his  attornevs,  ana  the  plaintiffs  having 
been  three  times  solemnly  called  in  open  court,  came  not, 
nor  any  one  for  them;  on  motion  of  defendant's  attorneys, 
the  court  entered  their  default  for  failing  to  reply  to  defend- 
ant's amendiid  pleas,  and  in  compliance  with  the  rule  of 
court,  entered  at  the  January  terra,  A.  D.  1899,  and  the 
court  renders  judgment  in  favor  of  defendant  and  against 
the  plaintiffs  on  said  pleas." 

On  the  I7th  of  the  same  month,  the  plaintiffs  entered  a 
raotion  to  set  aside  the  default  and  vacate  the  judgment, 
which  the  court  afterward  denied,  and  plaintiffs  excepted 
and  appealed  to  this  court,  and  assign  for  error  the  rendi- 
tion of  the  judgment  and  denial  of  plaintiffs'  motion  to 
vacate  it. 

Charles  W.  Thomas,  attorney  for  appellants. 

Hamill  &  Borders,  attorneys  for  appellee. 

Mr.  Presiding  Justice  Bioelow  delivered  the  opinion  of 
the  court. 

In  order  to  sustain  the  judgment  in  this  case,  it  must,  as 
we  think,  be  assumed  that  appellee  was  seeking  to  enforce 
an  affirmative  right  which  appellants  were  attempting  to 
deprive  him  of,  and  that  appellee  has  secured  the  right 
through  his  superior  diligence.  But  in  what  does  this  affirm- 
ative right  consist?  He  is  complaining  of  no  wrong  done 
him,  or  that  he  has  been  deprived  of  any  right  belonging  to 
him.  lie  came  into  court  unwillingly,  and  tothecom])laint 
that  the  principal  in  the  bond  for  whom  he  was  surety,  did 
not  keep  and  perform  his  covenants  by  paying  over  the 
mouey  that  came  into  his  hands  by  virtue  of  his  office,  he 
answers  by  his  pleas,  that  the  principal  did  keep  and  per- 


Digitized  by 


Google 


Fourth  District — August  Term,  1890.     589 

Donovan  v.  Consolidated  Coal  Co. 

form  the  covenants  of  the  bond,  and  if  this  answer  be  true, 
appellee  gains  nothing  by  it  except  to  be  let  alone,  which  is 
a  mere  negative  right,  and  that  belongs  to  all  men  who 
keep  and  perform  their  covenants. 

There  was  no  issue  to  be  tried,  and  none  was  tried;  and 
the  most  that  can  be  said,  in  our  opinion,  is  that  the  plaint- 
iffs had  made  default  in  prosecuting  their  case;  but  it  does 
not  therefore  follow  that  the  defendant  was  entitled  to  a 
judgment  on  the  merits  of  the  case.  What  the  defendant 
was  entitled  to  was,  that  the  suit  should  be  dismissed  for 
want  of  prosecution,  and  the  court  erred  in  rendering  the 
judgment  it  did.  Peck  v.  Hubbard  et  al.,  4  111.  App.  50r»; 
Caldwell  v.  McCay,  65  111.  App.  405;  Williams  v.  Brunton 
et  al.,  3  Gil.  600;  Delano  v.  Bennett,  61  111.  83;  Seavey  v. 
Rogers,  69  111.  534. 

When  appellants  filed  their  motion  to  vacate  the  judg- 
ment, the  attention  of  the  court  was  called  to  the  error  it 
had  made,  and  it  should  have  rectified  the  error  by  sustain- 
ing the  motion;  and  its  refusal  to  do  so  was  error. 

For  the  errors  indicated,  the  judgment  is  reversed  and 
the  cause  remanded. 


Joseph  T.  Donovan  v.  The  Consolidated  Coal  Co. 

1.  Tre&fass— Liability  of  Aiders  and  Abettor 8, ^One  who  in  any 
manner  indicates  his  desire  that  an  act  be  done,  may  be  said  to  request 
it,  and  one  who  does  anything  in  furtherance  of  an  act,  may  be  said  to 
aid  or  abet  it;  so  one  who  grants  the  right  to  mine  and  take  away  coal, 
to  which  he  has  no  title,  which  coal  is  actually  mined  and  taken  away, 
is  guilty  of  aiding  and  abetting  a  trespass. 

2.  SJME—Oraut  of  Mining  Rights  Without  Authority.— One  who 
assumes  to  grant  the  right  to  mine  coal  in  the  lands  of  another  without 
right  or  authority  to  do  so,  is  to  be  held  responsible  for  all  the  cotise- 
quences. 

3.  Damages  — For  Taking  Coal  Without  AutJwrity.  —  On*i  who 
mines  and  takes  away  coal  from  the  land  of  another,  witliout  authority, 
is  a  trespasser,  and  is  liable  for  the  value  of  the  coal  at  the  mouth  of  the 
pit,  less  the  cost  of  carrying  it  there  from  the  plane  where  it  has  been 
dug,  allowing  him  nothing  for  the  digging. 
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4.  Exemplary  DAMAass—  \yhen  Not  itecowroftfe.— Exemplary  dam- 
Ej^es  are  not  recoverable  in  trespass  against  one  who  takes  coal  without 
authority,  the  purpose  of  the  rule  in  such  cases  being  to  provide  com- 
pensation only  to  the  wronged  one,  and  is  intended  to  be  sufficiently 
liberal  to  produce  in  all  cases  full  compensation,  not  to  exceed,  however, 
the  actual  value  of  the  coal  taken. 

Trespass,  for  taking  coal.  Appeal  from  the  Circuit  Court  of  St.  Clair 
County;  the  Hon.  Martin  W.  Schaefer,  Judge,  presiding.  Heard  in 
this  court  at  the  August  term,  1899.  Affirmed.  Opinion  filed  March 
16.  1900. 

Dill  &  Wilderman  and  Geo.  C.  Rebhan,  attorneys  for 
appellant. 

Charles  W.  Thomas,  attorney  for  appellee. 

Mr.  Justice  Creiohton  delivered  the  opinion  of  the  court. 

This  was  an  action  of  trespass  in  the  Circuit  Court  of  St. 
Clair  County,  by  appellee  against  appellant,  to  recover  for 
coal  mined  and  taken  from  a  certain  stratum  of  coal  owned 
by  appellee.  Jury  was  waived.  Trial  was  by  the  court 
without  a  jury.  Finding  and  judgment  in  favor  of  appellee 
for  $2,500  and  costs. 

Appellant  was  the  owner  of  certain  lands,  comprising  24J 
acres,  upon  and  in  which  was  situate  a  coal  mine  known  as 
the  Johnson  mine.  He  also  owned  the  surface  of  135  acres 
of  other  land  lying  immediately'  west  of  the  Johnson  mine 
tract,  but  he  did  not  own  and  never  owned  the  coal  under 
the  surface  of  this  135  acres,  that  having  been  conveyed  to 
appellee  by  the  owner  before  appellant  acquired  title  to  the 
surface.  On  the  1st  day  of  October,  1896,  appellant  entered 
into  a  written  contract  with  the  St.  Louis  &  O'Fallon  Coal 
Company,  Edward  L.  Thomas  and  John  F.  Taylor,  as  fol- 
lows: 

"  This  indenture  made  and  entered  into  this  1st  day  of 
October,  A.  D.  181)6,  by  and  between  Joseph  T.  Donovan, 
of  the  city  of  St.  Louis  and  the  State  of  Missouri,  party  of 
the  first  part,  and  the  St.  Louis  and  O'Fallon  Coal  Com- 
pany, an  incorporation  under  the  laws  of  the  State  of  Illi- 
nois, Edward  L.  Thomas  and  John  T.  Taylor  of  the  city  of 
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East  St.  Louis  and  State  of  Illinois,  parties  of  the  second 

I)art,  witnesseth  :  That  the  said  party  of  the  first  part  has 
eased  and  does  by  these  presents  lease  unto  the  said  parties 
of  the  second  pari  for  the  term  of  fire  (5)  years  from  Octo- 
ber 1st,  1896,  the  coal  mine  or  pit  known  as  the  Johnson 
mine,  and  one  acre  of  grouna  lyinff  around  the  shaft, 
together  with  the  engine,  boiler,  track,  cars,  tools,  machin- 
ery, fans  and  appurtenances  of  every  kind  now  in  the  mine. 
The  said  parties  of  the  second  part  have  made  an  inspection 
of  the  mine,  engine,  boiler,  tools  and  utensils,  and  in  consid- 
eration of  the  sum  of  seven  hundred  ($700)  dollars  to 
be  paid  to  them  out  of  the  rents,  have  assumed  the  obli- 
gation of  making  all  necessary  repairs  and  furnishing  all 
tools,  implements,  cars  and  utensils  required  to  prosecute 
the  business.  All  of  said  property  is  hereby  included  in  this 
lease  and  is  lo  be  given  to  said  first  party  at  the  termina- 
tion of  this  lease,  in  as  good  order  and  condition  as  when 
received,  natural  wear  and  tear  excepted.  Also  the  exclu- 
sive coal  privileges  underlying  the  following  described  par- 
cel of  land,  to  wit :  all  of  that  part  of  the  southwest  quarter 
of  section  No.  35,  township  No.  2  north,  of  range  9  west,  in 
St.  Clair  county,  Illinois,  lying  north  of  the  Air  Line  Rail- 
road, and  the  west  half  of  the  southeast  quarter  of  section 
No.  35,  township  2  north,  of  range  9  west. 

Said  parties  of  the  second  part  promise  and  agree  to  pay 
as  rent  or  royalty,  five  cents  per  ton  for  all  lump  coal  which 
passes  over  a  one-inch  sieve,  and  mine  run  coal.  The  said 
payment  of  royalty  shall  be  made  on  the  15th  day  of  every 
month  for  the  coal  mined  and  shipped  during  the  preceding 
month,  and  said  second  parties  promise  and  a^ree  to  make 
monthly  statements  showing  the  amount  of  coal  taken  from 
the  mine  and  agree  to  allow  said  first  party  free  access  to 
all  books,  papers,  freight  receipts  and  other  papers  which  it 
may  be  deemed  necessary  to  examine  for  the  purpose  of 
verifying  and  determining  the  accuracy  of  the  monthly 
statements. 

The  said  parties  of  the  second  part  covenant  and  agree 
that  the  yearly  rent  or  royalty  from  said  property  shall  not 
be  less  than  six  hundred  ($(JOU)  dollars.  On  the  first  day  of 
October  in  each  year,  an  annual  statement  will  be  made,  and 
if  the  rent  or  royalty  paid  during  the  year  shall  be  less  than 
six  hundred  dollars,  the  ditference  shall  be  due  and  payable 
to  said  first  party. 

In  case  of  the  failure  of  the  said  second  parties  to  make 
full  and  complete  statements  on  the  fifteenth  day  of  every 
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month,  of  the  coal  rained  the  preceding  raonth,  or  within 
thirty  days  thereafter,  or  to  make  a  full  and  complete  annual 
statement  on  the  fifteenth  day  of  October  in  each  year,  or 
within  thirty  days  thereafter,  or  to  pay  the  monthly  rent 
or  royalty  on  the  fifteenth  day  of  each  month,  when  it  is  due 
and  payable,  or  within  thirty  days  thereafter,  or  to  pay  the 
yearly  rent  or  royalty  herein  stipulated  on  the  fifteenth  day 
of  October  in  each  year,  or  within  thirty  days  thereafter, 
then  this  lease  may  be  forfeited  b\''  the  said  parties  and  the 
said  second  parties  shall  immediately  surrender  possession 
of  the  premises  together  with  all  the  property  and  api^ur- 
tenances  apj^ertaining  thereto,  unto  the  said  "party  of  the 
first  part  or  his  assigns.  The  said  party  of  the  second  i)ait 
shall  retain  from  the  royalty  or  rent  herein  reserved,  one- 
half  of  the  amount  due  each  raonth,  until  the  aggregate  of 
the  sums  retained  shall  amount  to  seven  hundred  doUai-s, 
the  sum  hereinbefore  mentioned. 

In  witness  whereof,  the  said  parties  have  hereunto  set 
their  hands  and  seals  to  this  lease  and  a  duplicate  copy  of 
the  same,  the  day  and  year  above  written,  and  the  said  St. 
Louis  &  O'P^allon  Coal  Company  has  caused  these  presents 
to  be  signed  by  its  president,  attested  by  its  secretary  and 
its  corporate  seal  hereto  attached,  the  day  and  year  above 
written : 

Joseph  T.  Donovan.  [Seal.] 

St.  Louis  &  O'Fallon  Coal  Company;      [Seai..] 

By  Edward  L.  Thomas,  President. 
Edward  L.  Thomas.  [Seal.] 

John  T.  Tavloe.  [Seal.] 

Attest : 

W.  A.  Reiss,  Sec'y." 

This  contract  includes  appellee's  coal  under  the  hundred 
and  thirty-five  acres,  the  surface  only  of  which  was  owned 
b}'^  appellant,  and  it  includes  it  as  a  part  of  the  coal  i>rivi- 
leges  appertaining  to  the  Johnson  mine.  Under  this  con- 
tract the  St.  Louis  &  O'Fallon  Coal  Company  went  into 
possession  of  the  Johnson  mine,  and  on  the  thirtieth  day  of 
November,  1896,  sublet  it  to  Thomas  Davis  and  a  number 
of  others,  evidenced  by  a  writing  as  follows : 

"  This  agreement,  made  and  entered  into  this  30th  day  of 
November,  A.  D.  1896,  by  and  between  the  St.  Louis  <fe 
O'Fallon  Coal  Company,  party  of  the  first  part,  and  Thomas 
Davis,  Enoch  Travis,  Joseph  feuest,  Steven  Guest,  Abraham 
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Ralph,  William  Ormson,  James  Ormson,  Joseph  and  John 
L.  Nevener,  party  of  the  second  part,  witnesseth : 

The  party  of  tne  first  part  hereby  sublets  to  the  party  of 
the  second  part  the  coal  mine  known  ^  the  Johnson  mine 
on  the  Air  Line  Railroad,  as  the  same  now  is,  under  the 
terms  of  the  lease  acquired  by  party  of  the  first  part  from 
Joseph  T.  Donovan,  dated  October  1,  1896,  for  a  term  of 
five  years  from  said  October  1,  1896. 

The  party  of  the  first  part  is  to  sell  the  coal  to  be  mined 
and  put  on  cars  by  the  said  party  of  the  second  part,  and 
hereby  agrees  to  take  from  said  party  of  the  second  part 
during  the  said  lease  an  average  of  four  cars  per  day  for  all 
working  days  in  a  year,  or  a  minimum  of  twelve  hundred 
cars  per  year  during  each  year  of  said  subletting  as  the  state 
of  the  market  will  permit  so  as  to  give  as  near  as  may  be 
continuous  work,  not  less  than  eighteen  cars  in  any  one  week. 
If  a  strike  compels  a  stoppage  the  time-is  to  be  deducted. 

Said  party  of  the  first  part  is  to  pay  to  said  party  of  the 
second  part* for  said  coal,  free  on  board  cars  at  the  pit,  the 
following  prices  during  the  said  term. 

First.  For  good,  clean,  screened  lump  coal,  the  sum  of 
fifty-five  cents  per  ton,  during  the  montns  of  October,  No- 
vember, December,  January  and  February  of  each  year. 

Second.  For  good,  well  screened  nut  coal,  the  sum  of 
twenty-two  and  one-half  cents  per  tcm  during  the  said 
months  of  October,  November,  December,  January  and  Feb- 
ruary of  each  year. 

Third.  For  good,  well  cleaned  mine  run  coal,  forty-four 
cents  per  ton  during  October,  November,  December,  Jan- 
uary and  February  of  each  year. 

Fourth.  For  good,  clean  screened  lump  coal,  the  sum  of 
fifty  cents  per  ton  during  March,  April,  May,  June,  July, 
August  and  Septeml>er  of  each  year. 

Fifth.  For  good,  well  screened  nut  coal,  the  sum  of 
twenty  cents  per  ton  durincr  the  months  of  March,  April, 
May,  June,  July,  August  ana  September  of  each  year. 

Sixth.  For  good,  well  cleaned  mine  run  coal,  the  sum  of 
fort}'^  cents  per  ton  during  the  months  of  March,  April, 
May,  June,  July,  August  and  September  in  each  year. 

The  prices  of  lump  and  mine  run  coal  as  herein  fixed  shall 
be  increased  in  case  the  mining  wages  are  increased  during 
the  said  term,  by  the  amount  of  such  increased  mining 
prices,  which  increase  is  to  be  fixed  by  the  average  of  the 
increase  that  mav  take  place  in  the  Avery  mine,  the  Har- 
mony mine  and  the  Qartside  mine. 

Vot.  LXXXVUI  38 
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All  the  coal  is  to  be  well  cleaned  of  dirt,  slate  and  sul- 
phur, according  to  the  best  methods  of  good  mining.  All 
payments  are  to  be  governed  by  the  railroad  freight  bills 
which  shall  be  presented  by  the'  party  of  the  first  part  to 
the  party  of  the  second  part  on  each  payment  and  which 
shall  be  subject  to  the  examination  of  said  party  of  the  sec- 
ond part  or  any  agent  by  them  appointed. 

All  coal  shipped  shall  be  paid  for  at  prices  herein  set  forth 
on  the  tenth  and  twenty-fifth  of  each  month  for  coal 
shipped  up  to  the  first  and  fifteenth  of  each  month. 

The  saia  party  of  the  first  part  shall  upon  each  settlement 
on  said  tenth  and  twenty-fifth  of  each  month,  retain 
from  the  prices  herein  fixe^  the  sura  of  five  cents  per  ton 
for  all  lump  and  mine  run  coal  shipped  during  said  time 
aforesaid,  for  which  settlement  is  made  as  the  royalty 
reserved  in  said  lease  of  said  Joseph  T.  Donovan,  and  shall 
be  alone  responsible  upon  such  retention  for  said  royalty  as 
fixed  in  said  lease. 

The  said  party  of  the  first  part  shall  upon  each  settle- 
ment on  saia  tenth  and  twenty-fifth  of  each  month,  retain 
from  all  coal  shipped  and  included  in  said  settlement,  the 
further  sum  of  five  cents  per  ton  out  of  said  fixed  prices,  as 
payment  for  the  improvements  and  repairs  put  on  saidinine 
by  the  party  of  the  first  part,  until  the  said  sum  so  retained 
for  that  purpose  shall  amount  in  the  aggregate  to  the  sum 
of  $2,000,  wnen  said  party  shall  cease  to  retain  any  further 
sum  for  said  purpose. 

It  is  distinctly  understood  that  no  freight  nor  liabilities 
for  freights  are  to  be  paid  or  incurred  by  said  party  of  the 
second  part,  the  said  party  of  the  first  part  to  take  the  coal 
at  the  mine  free  on  board  cars. 

It  is  further  agreed  that  no  coal  is  to  be  shipped  from  said 
mine  to  any  other  person  or  persons  except  to  the  party  of 
the  first  part  or  except  by  its  consent  or  direction,  and  at  the 
end  of  each  year,  in  case  amount  is  not  taken  as  herein 
agreed,  an  arbitration  is  to  be  had  as  to  the  amount  that 
party  of  the  first  part  ought  to  pay  on  amount  not  taken. 

It  is  further  agreed  that  in  case  more  coal  is  needed  than 
the  parties  of  the  second  part  can  furnish  by  themselves, 
they  shall,  on  demand,  put  on  more  men  and  furnish  coal  on 
demand  of  party  of  the  first  part  to  full  capacity  of  the  mine. 

Said  party  oi  the  second  part  is  to  deliver  possession  of 
said  mine  to  the  party  of  the  first  part  at  the  expiration 
of  the  said  lease  of  said  Donovan,  leaving  all  property 
required  to  be  left  by  said  lease  and  under  the  terms 
thereof. 
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In  testimony  whereof,  the  parties  have  hereunto  set  their 
bands  and  seals  the  day  and  year  aforesaid  in  duplicate. 

The  St.  Louis  &  O'Fallon  Coal  Company.      [Seal.] 

By  Edward  L.  Thomas,  President. 
Thomas  Davis.  [Seal.] 

£nooh  Travis.  [Seal.] 

his 
Joseph  x  Guest.  [Seal.] 

mark. 


Stephen  Guest. 
Abraham  Ralph. 
Wm.  Ormson. 
James  Ormson. 
Joseph  Lawton. 
John  L  Nevener." 


Seal.' 
Seal. 
Seal. 
Seal. 
Seal. 


In  pursuance  of  these  agreements  and  prior  to  the  com- 
mencement of  this  suit,  large  quantities  of  coal  were  taken 
out  of  the  mine,  some  of  it  from  the  24^  acre  tract,  and  over 
5,000  tons  from  apt>ellee's  coal  under  the  135  acres.  Coal 
was  taken  out  of  both  these  tracts  of  land  at  the  same  time, 
but  it  was  all  brought  up  out  of  the  mine  together,  and 
nothing  to  indicate  what  part  of  the  mine  it  came  from. 

It  was  all  reported  to  appellant  and  he  was  paid  the  roy- 
alty or  interest  specified  in  the  contracts,  upon  the  whole 
of  it.  This  coal  was  worth  on  the  cars  at  the  mine  sixty- 
five  cents  per  ton,  and  the  cost  of  raising  it  from  the  places 
where  dug  in  the  mine  and  placing  it  upon  the  cars  was 
thirteen  cents  per  ton.  Appellant  testified  on  the  trial, 
that  he  never  did  own  nor  claim  to  own  the  coal  under  the 
135  acres;  that  he  knew  it  had  been  sold  to  appellee  before 
he  bought  the  land;  that  he  wrote  or  dictated  the  contract 
between  him  and  the  St  Louis  and  O'Fallon  Coal  Company; 
that  he  did  not  intend  to  include  appellee's  coal  in  that  con- 
tract and  did  not  know  how  he  came  to  do  so,  except  that  he 
had  a  general  plat  of  this  land  in  his  office  and  in  making  the 
contract  he  failed  to  remember  that  the  coal  had  been  sold 
to  appellee  before  he  owned  the  land,  and  that  he  never 
knew  that  appellee's  coal  was  being  mined  and  taken  out 
through  the  Johnson  mine,  until  about  the  time  this  suit 
was  commenced.    This  testimony  is  not  contradicted. 
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Upon  this  state  of  facts  two  questions  arise.  First,  as  to 
the  liability  of  appellant,  and,  if  liable,  then,  as  to  the 
proper  measure  of  damages.  These  questions  are  fairly 
raised  by  exceptions  on  behalf  of  appellant,  to  the  action  of 
the  trial  court  in  its  holdings  upon  certain  propositions  of 
law  submitted  by  the  respective  parties  during  the  trial. 

Appellant's  counsel  contend  that  appellant  is  not  to  any 
extent  liable  for  the  trespass  committed  in  mining  and  tak- 
ing away  appellee's  coal.  They  concede  the  law  to  be 
"  that  every  one  who  participates  in  a  trespass  is  liable 
therefor,  and  that  every  one  who  directs,  requests,  advises, 
aids  or  abets  a  trespass,  is  a  joint  trespasser  with  him  who 
actually  does  the  act  constituting  the  trespass,"  but  they 
deny  that  the  facts  of  this  case  show  that  appellant  did  in 
any  manner  or  to  any  degree,  within  thef  proper  meaning 
of  the  law,  direct,  request,  advise,  aid  or  abet  the  commis- 
sion of  the  trespass  complained  of.  They  insist  that  the 
relation  subsisting  between  appellant  and  those  who  oper- 
ated the  mine  under  the  contracts  above  set  out,  was  that 
of  landlord  and  tenant;  that  "  the  relation  of  principal  and 
agent  is  not  created  by  a  lease,  neither  is  the  relation  of 
master  and  servant;  and  that  the  maxim  respondeat  supe- 
rior has  no  application  to  cases  where  the  relation  of  land- 
lord and  tenant  subsists."  And  further,  that  if  it  be  held 
that  the  relation  of  landlord  and  tenant  did  not  exist  as  to 
the  coal  under  the  135  acres,  then  it  could  be  at  most  onl}' 
a  license,  and  the  maxim  respondeat  superior  is  inapplicable 
to  the  owner  of  land  for  acts  of  negligence  of  a  licensee  in 
a  business  not  conducted  by  the  owner  or  for  his  account. 
Many  texts  and  cases  are  cited  in  support  of  these  positions 
but  to  our  minds  they  throw  little  light  upon  the  situation, 
for  appellee's  case,  we  think,  does  not  depend  upon  the  appli- 
cation of  the  doctrine  respondeat  superior^  neither  is  the 
wrong  complained  of  an  act  of  negligence  of  a  tenant  or  a 
licensee  of  an  owner.  The  wrong  complained  of  is  a  tres- 
pass; and  the  question  is,  did  appellant  in  an}'  manner  and 
to  any  extent,  direct,  request,  advise,  aid  or  abet  its  com- 
mission. 
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We  have  been  unable  to  find,  in  the  text  books,  any  dis- 
cussion upon  the  exact  state  of  case  before  us,  nor  have  we 
found  any  exactly  parallel  case  reported.  One  who  in  any 
manner  indicates  his  desire  that  an  act  be  done,  may  be 
said  t.o  request  it,  and  one  who  does  anything  in  furtherance 
of  an  act  may  be  said  to  aid  or  abet  it.  Appellant  owned 
and  was  in  possession  of  the  Johnson  mine  and  its  equip- 
ment. He  owned  and  was  in  possession  of  the  surface  of 
the  whole  tract  of  159^  acres  of  land.  He  put  the  parties 
named  in  the  contract  into  possession  of  the  entire  mine  and 
equipment  for  the  sole  purpose  of  having  them  mine  and 
remove  coal  for  his  own  benefit  as  well  as  theirs,  and  he 
granted  and  undertook  to  give  to  them  the  right  to  mine 
and  take  all  the  coal  from  the  whole  159 J  acres,  and  in 
pursuance  of  such  grant,  appellee's  coal  was  actually  mined 
and  taken  away.  We  think  it  clear  that  appellant  did 
request,  or  aid  and  abet  the  trespass. 

While  the  contracts  in  evidence  are  in  the  nature  of 
leases,  and  between  all  the  parties  thereto,  and  as  to  all  per- 
sons claiming  by  or  through  any  of  them  the  contracts 
may  properly  be  hel*  to  be  leases,  yet,  as  between  appel- 
lant, who  granted  and  undertook  to  give  the  right  to  mine 
and  take  this  coal  which  he  did  not  own  nor  claim  to  own, 
and  appellee,  an  entire  stranger  to  those  contracts,  we  can 
see  no  reason  why  the  well  established  rule  does  not  apply, 
that  one  who  assumes  control  over  the  property  of  another, 
without  right  or  authority  to  do  so,  is  responsible  for  all  the 
consequences.  In  Gibbs  v.  Chase,  10  Mass.  128,  the  court, 
by  Sewell,  J.,  says : 

'*  No  actual  force  is  necessary  to  be  proved.  *  *  *  He 
who  interferes  with  my  goods,  and  without  any  delivery 
by  me,  and  without  m\''  consent,  undertakes  to  dispose  of 
them,  as  having  the  property,  general  or  special,  does  it  at 
his  peril  to  answer  me  the  value  in  trespass  or  in  trover." 

In  arriving  at  the  amount  of  damages,  the  trial  court 
adopted  as  the  rule  for  admeasurement  of  damages  in  such 
cases,  that  the  trespasser  is  liable  for  "  the  value  of  the  coal 
at  the  mouth  of  the  pit,  less  the  cost  of  carrying  it  there 
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from  the  place  where  it  was  dug,  allowing  the  trespasser 
nothing  for  digging."    This  is  the  rule  adopted  by  our  own 

_  Supreme  Couryand  laid  down  in  Robertson  v.  Jones  et  al., 
71  111.  405;  I.  &  St.  L.  R.  R.  &  Coal  Co.  v.  Ogle,  82  111. 
627,  and  in  I.  &  St.  L.  R.  R.  &  Coal  Co.  v.  Ogle,  92  111. 
853.  So  far  as  we  are  advised,  no  other  rule  as  applicable 
to  this  particular  class  of  cases  has  ever  been  held  in  this 
State.  '  If  this  is  the  true  rule  to  apply  to  the  facts  in  this 
case,  then  it  is  not  contended  that  the  amount  found  is 
excessive,  but  appellant's  counsel  contend  that  if  appellant 
is  guilty  of  any  wrong,  it  was  unintentional,  was  a  mere 
mistake,  and  they  insist  that  the  rule  adopted  gives  puni- 
tive damages  and  applies  only  in  cases  of  intentional,  willful, 
malicious,  fraudulent,  oppressive,  wanton  or  reckless  torts, 
and  many  authorities  discussing  punitive  damages  are 
cited. 

Punitive  or  exemplary  damages  are  such  as  may  be 
imposed  by  way  of  punishment  of  the  wrongdoer  and  do 
not  to  any  extent  depend  upon  the  value  of  the  property 
wrongfully  taken  nor  the  amount  of  actual  pecuniary  dam- 
age sustained,  but  depend  wholly  up3n  the  motive,  purpose 
and  condition  of  mind  and  heart  of  the  wrongdoer  and  the 
circumstances  and  manner  of  bis  doing  the  wrong.  Puni- 
tive damages  are  in  no  way  limited  by  the  amount  of  act- 
ual damage.  *  The  smallest  actual  damage  will,  in  &  proper 
case,  be  sufficient  to  support  a  verdict  and  judgment  includ- 

^  ing  thousands  of  dollars  punitive  damages,  /t^unitive  dam- 
age is  not,  as  we  understand  it,  a  factor  in  the  rule  adopted 
by  our  Supreme  Court  for  the  admeasurement  of  damages 
in  this  class  of  cases.  The  purpose  of  the  rule  is  to  provide 
for  compensation  only  to  the  wronged  one,  but  it  is 
intended  to  be  sufficiently  liberal  to  produce  in  all  cases, 
full  compensation.    It  is,  however,  always  limited,  and  can 

^^never  exceed  the  actual  cash  value  of  the  coal  taken. 

"^  Appellant's  counsel  further  contend  that  the  facts  of  this 
case  bring  it  under  the  rule  that  *'  where  the  appropriation 
of  the  property  of  another  was  accidental  or  through  mis- 
take of  fact,  and  labor  has  in  good  faith  been  expended  upon 
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it,  which  destroys  its  identity  or  converts  it  into  something 
substantially  different,  and  the  value  of  the  original  article 
is  insignificant  as  compared  to  the  value  of  the  new  product, 
the  title  to  the  property  in  its  converted  form  must  be  held 
to  pass  to  the  person  by  whose  labor  in  good  faith  the 
change  has  been  wrought,  the  original  owner  being  permit- 
ted, as  his  remedy,  to  recover  the  value  of  the  article  as  it 
was  before  the  conversion."  They  cite  in  support  of  this 
contention,  Wetherbee  V.  Green  et  al.,  22  Mich.  311,  and 
claim  that  appellant  is  liable  only  for  what  the  coal  was 
worth  as  it  was  in  the  bank  before  it  was  undercut  and  shot 
down. 

The  opinion  in  the  case  relied  on  was  written  by  Judge 
Cooley,  and  in  his  work  on  torts  he  refers  to  it  as  an  extreme 
case  and  says,  "  perhaps  no  case  has  gone  further."  In  that 
■case  Green,  one  of  the  plaintiffs,  and  one  Sumner,  owned  a 
tract  of  land  as  tenants  in  common.  While  they  so  owned  it 
Green  orally  authorized  Sumner  to  sell  the  growing  timber. 
Sumner  conveyed,  by  warranty  deed,  his  interest  in  the 
land  to  secure  a  debt,  his  grantee  orally  agreeing  to  recon- 
vey  upon  payment  of  the  debt.  After  this,  Sumner  sold  a 
small  quantity  of  the  timber  to  Wetherbee.  Wetherbee, 
acting  in  perfect  good  faith,  believing  Sumner  had  right  to 
sell  the  timber,  cut  it  and  made  it  into  48,000  barrel  hoops. 
The  timber  as  it  stood  was  worth  only  $25,  but  the  barrel 
hoops  were  worth  $800.  Green  and  Sumner's  grantee 
replevied  the  barrel  hoops.  The  court  held  that  the  case 
fell  under  the  rule  above  quoted  on  the  grounds  of  the  per- 
fect good  faith  of  Wetherbee,  the  changed  condition  of  this 
timber  wrought  by  his  labor,  and  the  very  great  difference 
between  the  value  of  the  timber  as  it  stood  on  the  land,  and 
that  of  the  manufactured  product.  In  the  case  at  bar^ 
appellant  did  not  in  good  faith  believe  he  owned  appellee's 
coal  nor  that  he  had  authority  to  grant  the  right  to  mine 
and  take  it  away.  If  he  made  a  mistake,  his  mistake  was 
the  result  of  his  own  negligence  and  very  great  negligence.^ 
Then  the  change  wrought  by  shooting  the  coal  down  was 
inconsiderable,  and  the  difference  in  value  of  it  in  the  bank 
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and  as  shot  down  is  not  at  all  comparable  with  that  in  the 
case  relied  on. 

Some  years  later,  in  Isle  Royal  Mining  Company  v. 
Ilertin  ct  al.,  37  Mich.  332,  Judge  Cooley  again  wrote  the 
opinion  of  the  court  on  this  subject.  That  case  is  much 
more  analogous  to  the  one  at  bar  than  is  Wetherbee's  case, 
and  the  court  there  holds  against  the  position  here  con- 
tended for  by  appellant's  counsel. 

We  find  no  error  in  this  record  calling  for  a  reversal  of 
the  case.    The  judgment  of  the  Circuit  Court  is  affirmed. 


I  88  euoi  

91    686| 
;  88       000 

^^^  Supreme  Lodge,  Knights  of  Pythias,  t.  Jennie   Dee 
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106  455  1.  Benefictary  Insurance— Sftpu/a/ion«  as  to  Death  by  Suicide,^ 
12048^  66  It  is  competent  for  a  beneficiary  insurance  association  to  stipulate 
against  intentional  self-destruction,  whether  it  be  the  voluntary  act  of 
an  accountable  moral  agent  or  not,  and  a  condition  in  the  certificate  or 
policy,  and  the  by-laws,  which,  when  taken  together,  form  the  contract 
between  the  parties,  that  if  the  death  of  the  insured  results  from  suicide, 
either  voluntary  or  involuntary,  whether  sane  or  insane  at  the  time,  the 
amount  to  be  paid  to  the  beneficiary  will  be  the  value  of  the  certificate 
or  policy  at  the  time  of  the  death  of  such  member  to  be  computed  in 
the  manner  set  forth  in  the  certificate  or  policy,  is  lawful. 

2.  Same— Condition*  as  to  Death  by  Suicide.— A  contract  of  insur- 
ance which  provides  that  if  the  insureil  shall  meet  death  in  the  due 
course  of  nature  one  sum  shall  be  paid  to  the  beneficiary,  but  if  he  takes 
his  own  life  another  and  less  sum  is  to  be  paid,  and  in  no  event  is  there  to 
be  a  forfeiture  of  the  policy,  but  that  the  beneficiary  shall  not  profit  by  the 
act  of  the  insured  in  taking  his  own  life,  or  the  association  of  which  he 
is  a  member  be  wronged  thereby,  is  to  be  regarded  with  favor  by  the 
courts  as  just  and  equitable  to  all  parties  concerned. 

8.  Suicide— Beneficiary  Insurance— Insanity,— When  insanity  has 
so  far  overcome  the  consciousness  of  a  person  instu^ed  in  a  beneficiary 
insurance  association  that  he  is  unable  to  appreciate  the  moral  wrong 
involved  in  the  act  of  taking  his  own  life,  though  he  has  mind  enough 
to  intend  the  act,  and  is  aware  of  its  physical  effect  upon  him,  such  an 
act  is  not  suflicient  to  avoid  the  policy. 

Assnmpsit,  on  the  certificate  of  a  beneficiary  insurance  association. 
Appeal  from  the  Circuit  Ck)urt  of  White  County;  the  Hon.  Prince  A. 
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Pearcb,  Judge,  presiding.    Heard  in  this  court  at  the  February  teriu, 
1899.    Reversed  and  remanded.     Opinion  filed  March  16,  1900. 

Statement. — This  is  an  action  of  assumpsit,  brought  by 
appellee  against  appellant,  on  a  certificate  of  membership 
dated  January  17, 1891,  issued  to  Frank  E.  Clarke,  whereby 
he  became  a  member  in  good  standing  of  the  Endowment 
Rank  of  the  Supreme  Lodge  of  the  Knights  of  Pythias  of 
the  World,  a  beneficiary  insurance  society,  having  a  branch 
lod^e  at  Grayrille,  in  this  State. 

Clarke's  application  for,  and  which  became  a  part  of  the 
certificate,  contained  an  agreement  on  his  part  as  follows : 

"  I  hereby  agree  that  I  will  punctually  pay  all  dues  and 
assessments  for  which  I  may  become  liable,  and  that  I  will 
i)e  governed,  and  this  contract  shall  be  controlled  by  all  the 
laws,  rules  and  regulations  of  the  order  governing  this  rank, 
now  in  force,  or  that  may  hereafter  be  enacted,  or  submit 
to  the  penalties  therein  contained." 

The  certificate  contained  the  following  agreement : 

''And  in  consideration  of  the  payments  hereafter,  to  said 
Endowment  Rank,  of  all  assessments  as  required,  and  the 
full  compliance  with  all  the  laws  governing  this  rank  now 
in  full  force,  or  that  may  hereafter  be  enacted  by  the 
Supreme  Lodge,  Knights  of  Pythias  of  the  World,  or  the 
Board  of  Control  of  the  Endowment  Rank,  and  shall  be  in 
good  standing  under  the  said  laws,  the  sum  of  $2,000  will 
be  paid  by  the  Board  of  Control  of  the  Endowment  Rank, 
Knights  of  Pythias  of  the  World,  to  Jennie  Dee  Clarke, 
his  wife,  as  directed  by  said  brother  in  his  application,  or  to 
such  other  person  or  persons  as  he  may  subsequently  direct, 
by  change  of  beneficiary  entered  upon  the  records  of  the 
Supreme  Secretary  of  the  Endowment  Rank,  upon  due 
notice  and  proof  of  death,  and  good  standing  in  the  Rank  at 
the  time  of  death,  and  surrender  of  this  certificate." 

After  the  certificate  was  issued  and  before  the  death  of 
said  Frank  E.  Clarke,  appellant  duly  adopted  a  by-law  as 
follows: 

"  If  the  death  of  any  member  of  the  Endowment  Rank 
heretofore  admitted  into  the  first,  second,  third  or  fourth 
classes,  or  hereafter  admitted,  shall  result  from  suicide, 
either  voluntary  or  involuntary,  whether  such  member  shall 
be  sane  or  insane  at  the  time,  or  if  such   death  shall  be 
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caused  or  superinduced  by  the  use  of  intoxicating  liquors, 
narcotics  or  opiates,  or  in  consequence  of  a  duel,  or  at  the 
hands  of  justice,  or  in  violation  or  attempted  violation  of 
any  criminal  law.  that  the  amount  to  be  paid  upon  such 
member's  certificate,  shall  be  a  sum  only  in  proportion  to 
the  whole  amount,  as  the  matured  life  expectancy  is  to  the 
entire  expectancy,  at  date  of  admission  to  the  Endowment 
Rank,  the  expectation  of  life  based  upon  the  American 
Experience  Table  of  Mortality,  in  force  at  the  time  of  such 
death,  to  govern." 

The  assured  paid  all  of  the  assessments  made  against 
him,  and  complied  with  all  the  laws  governing  the  rank  of 
the  order  of  which  he  was  a  member,  and  died  December 
27, 1896,  from  the  eflFects  of  morphine  administered  by  him- 
self. 

The  defendant  pleaded  the  general  issue,  and  also  a  special 
plea,  setting  up  the  by-law  of  the  order,  and  further  alleg- 
ing as  follows : 

"  That  the  said  Frank  E.  Clarke  came  to  his  death  by 
self-destruction,  and  that  by  reason  thereof,  and  by  virtue 
of  said  law  last  above  set  forth,  the  plaintiff,  as  beneficiary 
under  said  certificate  of  insurance,  is  entitled  to  receive  of 
the  defendant  only  the  sum  of  four  hundred  and  seventeen 
and  sixty-four  one-hundredths  dollars  ($417.64),  which  said 
sum  of  $417.64  the  defendant,  since  the  death  of  said  Frank 
E.  Clarke,  has  at  all  times  been  ready  and  willino:  to  pay  to 
the  plaintiff,  and  upon  the  death  of  said  Frank  E.  Clarke, 
the  defendant  thereupon  then  and  there  tendered  and 
offered  to  pay  to  the  plaintiff  said  sum  of  four  hundred 
and  seventeen  and  sixty-four  one-hundredths  dollars,  and  is 
still  re^y  and  willing  to  pay  to  the  plaintiff  said  sum  of 
money,  and  this  the  defendant  is  ready  to  verify." 

To  this  plea  plaintiff  filed  four  replications.    The  first 
denied  that  said  Clarke  came  to  his  death  by  suicide.    A 
demurrer  was  sustained  to  the  second  and  third  replications, 
and  the  fourth  replication  is  as  follows : 

"  That  at  the  time  of  the  alleged  suicide  of  said  Frank  E. 
Clarke,  he,  the  said  Frank  E.  Clarke,  was  wholly  insane, 
not  conscious  of  the  manner  of  his  death,  and  wholly  inca- 
pable, by  reason  of  his  said  insanity,  of  forming  the  intention 
of  taking  his  life;  that  he  did  notintend  to  take  his  life,  and 
that  the  death  of  said  Frank  E.  Clarke  was  not  the  result 
of  any  intentional  act  of  him,  said  Frank  E.  Clarke." 
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To  this  replication  defendant  rejoined : 

"  That  said  Frank  E.  Clarke,  at  the  time  of  his  alleged 
suicide  was  not  wholly  insane,  unconscious  of  the  manner 
of  his  death  and  wholly  incapable,  bjr  reason  of  his  insanity, 
of  forming  the  intention  of  taking  his  life  as  alleged  in  said 
replication;  but  it  avers,  that  when  said  Frank  E.  Clarke 
committed  suicide  as  alleged  in  the  second  plea  of  the 
defendant,  he  did  so  with  toe  intention  of  taking  his  own 
life,  and  that  the  death  of  the  said  Frank  E.  ClarCe  was  the 
result  of  his  own  intentional  act." 

Issue  was  taken  on  defendant's  plea  of  general  issue,  also 
on  plaintiff's  first  replication  to  defendant's  special  plea, 
and  on  defendant's  rejoinder  to  plaintift''s  fourth  replica- 
tion; and  the  parties  stipulated  as  to  all  matters  of  fact, 
except  the  question  of  insanity,  as  will  be  seen  by  the  clos- 
ing summary  of  the  stipulation,  which  is  as  follows : 

"  The  purpose  of  this  stipulation  is  to  leave  as  the  only 
issue  of  fact  in  dispute,  to  be  tried  in  said  cause,  the  man- 
ner of  the  death  of  said  Frank  E.  Clarke;  and  all  other 
questions  of  fact  necessary  for  plaintiff  to  make  out  her 
case,  or  for  the  defendant  to  make  out  its  defense,  are 
hereby  mutually  admitted,  it  being  the  mutual  purpose  of 
this  stipulation  to  have  said  cause  tried  upon  the  one  ques- 
tion or  issue :  Did  the  manner  of  the  deatn  of  said  deceased 
defeat  a  recovery  for  the  full  amount  of  the  policy  ?  If, 
under  the  law  and  evidence,  the  manner  of  the  death  of 
said  Frank  E.  Clarke  precludes  a  recovery,  then  the  plaint- 
iff shall  be  entitled  to  recover  only  $417.64  and  costs;  and 
if,  under  the  law  and  the  evidence," the  manner  of  the  death 
of  said  Frank  E.  Clarke  does  not  defeat  a  recovery,  then  the 
plaintiff  shall  recover  the  full  amount  of  said  certificate  or 
policy  of  insurance,  and  costs.' ' 

The  jury  returned  a  verdict  for  the  plaintiff  for  the  full 
amount  of  the  certificate,  on  which  the  court  rendered 
judgment  and  the  defendant  brings  this  appeal. 

William  S.  Forrest  and  Benson  Landon,  attorneys  for 
appellant. 

T.  G.  Parker  and  0.  S.  Conger,  attorneys  for  appellee. 

Mr.  Justice  Bigelow  delivered  the  opinion  of  the  court. 
Three  points  are  made  by  counsel  for  appellant,  on  the 
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errors  assigned  :  First,  that  the  court  erred  in  admitting 
improper  evidence  to  go  to  the  jury  on  the  part  of  plaint- 
iff, which  was  objected  to  by  the  defendant;  second,  that  the 
court  erred  in  giving  plaintiff's  second  instruction  to  the 
jury,  and  third,  that  the  verdict  was  contrary  to  the  evidence. 

It  will  be  seen  from  the  stipulation  of  the  parties  that 
the  entire  controversy  was  made  to  turn  upon  the  mental 
condition  of  Frank  E.  Clarke  at  the  time  of  his  death,  and 
upon  the  law  applicable  to  the  manner  of  his  death. 

The  uncontradicted  evidence  is,  that  he  was  about  thirty- 
six  years  of  age;  was  the  husband  of  appellee,  and  had 
resided  in  and  was  well  known  to  the  people  of  the  town  of 
Gray  ville,  nearly  all  of  his  life.  For  years  prior  to  his  death, 
he  had  been  a  copartner  with  his  father  in  the  printing  busi- 
ness, and  together  they  published  a  newspaper,  in  the  town 
where  they  resided. 

He  was  of  good  character  and  habits,  addicted  to  no  ex- 
cesses, and  was  the  secretary  and  handled  the  funds  of  the 
Gray  ville  Building  and  Loan  Association.  For  some  months 
preceding  his  death  he  was  absent  from  home  a  consider- 
able portion  of  his  time,  frequently  going  to  Chicago,  St. 
Louis,  Evansville  and  other  places,  was  actively  engaged 
in  the  political  campaign  of  1S96,  and  neglected  the  busi- 
ness of  his  firm,  as  well  as  that  of  the  association  of  which 
he  was  secretary.  He  was  called  upon  several  times  for  a 
report,  as  secretary  of  the  building  and  loan  association, 
but  excused  himself,  promising  to  attend  to  it  as  soon  as  the 
official  examiner  should  come  and  help  him  on  his  books. 

On  the  morning  of  December  26,  1896,  he  left  his  home 
about  his  usual  time  and  went  to  his  printing  office,  getting 
his  mail  at  the  postoffice,  which  was  near  his  place  of  busi- 
ness. On  arriving  at  his  office,  a  Mr.  Dose,  an  examiner  of 
building  and  loan  associations,  was  introduced  to  him  by 
his  father,  and  Dose  said  to  him,  "Well,  I  have  got  you 
now,"  when  Clarke  replied,  "Well,  you  will  have  to  excuse 
me  for  about  fifteen  minutes,"  and  went  out,  returning  in  a 
short  time,  and  informing  Mr.  Dose  he  would  be  ready  to 
go  over  the  books  with  him  after  about  fifteen  minutes,  as 
he  had  some  business  outside. 
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Clarke  then  left  the  office  and  was  not  seen  again  until 
about  ten  o'clock  at  night,  when  he  was  found  in  the  loft  of 
his  barn,  behind  a  roll  of  hay,  unconscious  from  the  effects 
of  morphine,  and  beyond  medical  aid,  and  so  remained  until 
early  the  following  morning,  when  he  died. 

An  examination  of  his  books  after  his  death  disclosed  the 
fact  that  he  was  behind  in  his  accounts  with  the  building 
and  loan  association,  between  two  and  three  thousand 
dollars. 

Plaintiff's  second  instruction  is  as  follows: 

"The  court  instructs  the  jury:  If  you  believe  from  the 
weight  of  the  evidence  that  Frank  E.  Clarke  took  his  own 
life,  and  that  he  at  the  time  was  so  insane  as  to  be  incapa- 
ble of  forming  an  intention  to  take  his  life  and  did  not  com- 
prehend and  understand  the  physical  nature  and  results  of 
his  acts,  then  the  fact  of  his  taking  his  own  life  under  such 
circumstances,  would  not  defeat  a  recovery  for  the  full 
amount  of  the  policy,  $2,000." 

The  Supreme  Court,  in  Grand  Lodge  I.  O.  M.  A.  v.  Weit- 
ing,  168  111.  408,  in  passing  upon  the  question  whether,  if 
the  assured  commits  suicide  when  insane,  the  policy  will  nec- 
essarily be  void  if  it  contains  a  condition  to  that  effect,  said : 

"There  is  much  conflict  of  opinion  and  authority  as  to 
the  effect  of  the  condition  or  proviso  of  the  policy,  when 
insanity  has  so  far  overcome  the  consciousness  or  the  assured 
as  that  he  is  unable  to  appreciate  the  moral  wrong  involved 
in  the  act  of  taking  his  own  life,  though  he  nad  mind 
enough  to  intend  the  act  and  was  aware  of  its  physical  effect." 

It  quotes  the  rule  laid  down  by  the  Supreme  Court  of  the 
United  States  in  Life  Ins.  Co.  v.  Terry,  15  Wall.  580,  which 
has  been  followed  by  many  of  the  State  courts,  and  adopts 
the  rule  as  the  law  of  this  State.  In  that  case  the  condition 
of  the  policy  was,  that  it  should  become  void  if  the  assured 
should  "die  by  his  own  hand,"  which  simply  means  volun- 
tary suicide.  In  this  case,  only  the  unearned  portion  of  the 
$2,000  named  in  the  certificate  was  to  become  payable,  "  if 
the  death  *  *  *  shall  result  from  suicide,  either  volun- 
tary or  involuntary,  whether  such  member  shall  be  sane  or 
insane  at  the  time." 

It  is  obvious,  aside  from  the  words  "  voluntary  or  invol- 
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untary,"  that  there  is  a  difference  between  the  condition  of 
payment  in  the  policy  in  the  Terry  case  and  the  condition 
in  the  certificate  and  by-law  in  this  case,  arising  from  the 
words  "  sane  or  insane,"  contained  in  the  by-law  in  this  case, 
but  which  are  lacking  in  the  Terry  case. 

The  Supreme  Court  of  the  United  States,  in  Bigelow  v. 
Berkshire  Life  Ins. ,  Co.,  93  U.  S.  284,  after  stating  that 
insurance  companies  could,  by  stipulation,  avoid  various 
classes  of  risks,  said: 

"Surely  it  is  competent  for  them  to  stipulate  against 
intentional  self-destruction,  whether  it  be  the  voluntary  act 
of  an  accountable  moral  agent  or  not.  It  is  not  perceived 
why  they  can  not  limit  their  liabilitv,  if  the  assured  is,  in 
proper  language,  told  of  the  extent  of  the  limitation,  and  it 
IS  not  against  public  policy." 

It  is  admitted  that  the  assured  was  told  in  his  certificate 
and  the  by-law  adopted  by  appellant,  which,  taken  together, 
formed  the  contract  between  the  parties,  that  if  his  death 
should  "result  from  suicide,  either  voluntary  or  involuntary, 
whether  *  *  *  sane  or  insane  at  the  time,"  the  amount 
to  be  paid  to  the  beneficiary  would  be  the  value  of  the  cer- 
tificate at  his  death,  to  be  computed  in  the  manner  set  forth 
in  the  stipulation. 

By  this  agreement  the  amount  to  be  paid  was  conditioned 
on  the  manner  of  death  of  the  assured. 

If  he  should  meet  death  in  due  course  of  nature,  one  sum 
was  to  be  paid  to  the  beneficiary,  but  if  he  should  take  his 
own  life,  another  and  a  less  sum  was  to  be  paid.  In  no 
event  was  there  to  be  a  forfeiture  of  the  so-called  policy, 
but  the  plain  agreement  was,  that  the  beneficiary  was  not 
to  profit  by  an  act  of  the  assured  in  taking  his  own  life, 
and  the  order  of  which  he  was  a  member  was  not  to  be 
wronged  because  of  the  act.  It  seems  to  us  that  such  a 
contract  should  be  regarded  with  favor  by  courts,  as  it  is 
not  easy  to  conceive  of  one  more  just  and  equitable  to  all 
parties  concerned. 

But  if  the  contract  is  to  be  regarded  the  same  as  a  policy 
of  a  life  insurance  company,  containing  a  clause  providing 
that  if  the  assured  should  commit  suicide,  whether  sane  or 
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insane  at  the  time,  the  policy  should  become  void;  and  if  it 
is  held  that  the  words  ''  sane  or  insane ''  do  not  embrace  all 
species  of  insanity,  as  is  contended  in  the  instruction  given 
by  the  court,  there  still  remain  the  words  "  voluntary  or 
involuntary,"  applied  to  the  word  "suicide.'^ 

It  must  be  conceded  that  the  adjective  "  voluntary  "  in 
nowise  qualifies  the  noun  *^  suicide,"  when  the  latter  is  used 
in  its  strictly  legal  sense,  since  in  that  sense  all  suicide  is 
voluntary,  and  in  such  a  sense  there  can  be  no  involuntary 
suicide.  But  the  word  "  involuntary  "  was  used  in  its  pop- 
ular sense,  and  it  should  be  so  construed  as  to  give  it  the 
meaning  intended  by  the  parties  using  it,  and  when  so 
construed  it  means  self-destruction  without  volition,  and 
embraces,  as  we  think,  every  act  of  self-destruction  not  vol- 
untary or  intentional. 

No  authority  has  been  cited  and  we  are  unable  to  find 
any,  holding  an  agreement  against  public  policy  which  pro- 
vided that  if  death  resulted  from  suicide,  whether  sane  or 
insane,  the  policy  should  become  void,and  we  can  not  so  hold. 

The  court  erred  in  giving  the  instruction  to  the  jury. 

It  is  unnecessary  to  notice  the  remaining  errors  assigned, 
further  than  to  say  there  is  no  evidence  in  the  record  on 
which  the  verdict  can  be  based. 

No  tender  of  the  amount  admitted  to  be  due  was  brought 
into  court. 

Because  of  the  errors  indicated,  the  judgment  is  reversed, 
and  the  cause  remanded  to  the  Circuit  Court  with  directions 
to  render  judgment  for  the  plaintiff  for  the  sum  of  S417.64, 
with  interest  at  five  percent  per  annum  from  the  date  of  the 
verdict  and  costs. 

Finding  of  facts  to  be  copied  into  the  judgment: 
We  find  that  Frank  E.  Clarke  complied  with  the  terms  of 
the  certificate  of  insurance  as  to  the  payment  of  assessments 
thereon,  and  came  to  his  death  by  self-destruction  on 
December  27,  1896,  and  that  the  amount  due  and  owing 
appellee  by  appellant  was  at  the  time  of  the  trial  in  the 
Circuit  Court,  the  sum  of  $417.64. 
Keversed  and  remanded. 
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George  Arnold  t.  M.  E.  Coleman. 

1.  Exemptions— W/ien  a  Wife  is  Not  the  Head  of  the  Family.— 
Where  the  husband  is  an  able-bodied  man.  twenty-four  years  old,  and  lives 
with  his  wife  and  child,  apparently  in  the  possession  of  all  his  faculties, 
farming  her  land,  and  receiving  one-half  the  crops  and  sharing  the 
losses,  the  fact  that  he  does  what  he  pleases  with  what  he  receives,  or 
that  she  pays  her  own  expenses  when  she  travels,  or  that  she  owns  the 
property  and  hires  him  to  look  after  it,  or  all  combined,  do  not  destroy 
his  le^al  relation&  as  **  head  of  the  family,*'  and  do  not  show  the  wife 
to  be  the  **  head  of  the  family,'*  as  that  expression  is  used  in  the  exemp- 
tion act. 

2.  Instructions— ^«  to  When  a  Wife  is  the  Head  of  the  Family.— 
As  to  what  in  law  constitutes  the  **  head  of  the  family,**  is  a  mixed  ques- 
tion of  law  and  fact;  the  court  should  instruct  the  jury  as  to  what  is 
necessary  to  constitute  a  wife  the  head  of  the  family  when  her  husband 
is  living  with  her  and  his  family. 

8.  SAME—Should  be  Framed  with  Reference  to  the  Circumstances  of 
the  Ca^e.— Instructions  should  be  framed  with  reference  to  the  circum- 
stances of  the  case  on  trial  and  not  expressed  in  abstract  and  p^eneral 
terms,  where  such  terms  may  mislead  instead  of  enlightening  the  jury. 

RepleYin.— Error  to  the  Circuit  Court  of  Wabash  County;  the  Hon. 
Enoch  E.  Newlin,  Judge,  presiding.  Heard  in  this  court  at  the  August 
term,  1899.     Reversed  and  remanded.     Opinion  Hied  March  16,  1900. 

Statement.— Replevin  by  Mrs.  Frank  E.  Coleman,  defend- 
ant in  error,  wife  of  Frank  Coleman,  against  plaintiflF  in 
error,  a  constable,  to  recover  possession  of  one  Jersey  cow 
and  calf,  one  Buckeye  wheat  drill  and  one  Deering  mower, 
the  property  of  defendant  in  error,  of  the  value  of  $75, 
taken  on  execution  by  said  constable  to  satisfy  a  judgment 
against  defendant  in  error. 

The  declaration  charges  in  the  usual  form,  wrongfully 
taking  and  wrongfully  detaining  the  property.  The  defend- 
ant pleaded  non  cepit  and  non  detinet^  and  a  special  plea 
that  the  property  was  taken  and  detained  by  virtue  of  an 
execution  against  the  goods  and  chattels  of  the  plaintiff,  and 
that  the  property  was  liable  to  execution. 

The  jury  found  the  defendant  guilty  and  that  the  plaint- 
iff, Mrs.  Coleman,  was  entitled  to  the  property. 

Judgment  on  verdict 
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Frank  Coleman,  the  husband  of  defendant  in  error,  for 
some  time  prior  to  1897,  was  engaged  in  the  restaurant  and 
confectionery  business  in  Mt.  Carmel,  and  lived  with  his 
wife  in  rooms  on  the  second  floor  of  the  building  in  which 
the  business  was  conducted.  In  January,  1897,  the  busi- 
ness and  property  connected  with  it  was  transferred  to  his 
wife,  defendant  in  error,  and  from  that  date  was  carried  on 
in  her  name,  he  working  for  her  and  acting  as  her  agent  at 
a  salary  of  $10  a  week,  with  board  and  lodging.  In  May, 
1898,  Mrs.  Coleman  traded  the  stock  of  goods,  etc.,  in  the 
restaurant  for  personal  property  on  a  farm,  leasing  the  farm 
in  her  own  name,  as  she  testifies. 

The  point  to  be  decided  in  this  case  is,  was  defendant  in 
error  entitled  in  law  to  claim  the  benefit  of  the  exemption 
act  as  the  head  of  the  family.  If  she  was,  there  is  no  error 
in  the  judgment.  If  she  was  not,  there  is  error,  and  the 
judgment  must  be  reversed. 

The  substance  of  the  testimony  of  Mrs.  Coleman  is  as 
follows,  and  presents  the  facts  to  be  considered  in  deciding 
the  case : 

•*  My  name  is  M.  Coleman,  and  I  am  the  plaintiff  in  this 
suit.  I  have  one  child  eleven  months  old.  Have  a  husband 
whose  name  is  Frank  Coleman.  I  was  engaged  ia  farming 
and  owned  the  property  described  in  the  schedule  given  to 
the  defendant  constable.  I  raised  on  the  farm,  corn,  wheat 
and  oats  and  garden  vegetables.  I  direct  and  control  the 
business.  I  rent, the  farm  and  lease  is. made  to  me.  Was^ 
living  on  the  farm  one  month  when  execution  was  served. 
My  husband,  Frank  Coleman,  owned  no  property,  and  had 
no  interest  in  this  property  of  mine. 

Cross-examination  : 

I  traded  off  the  stock  of  goods  which  I  had  at  the  time 
that  I  moved  to  the  country.  My  husband  attended  to  my 
business  at  that  time.  Transferred  the  stock  of  goods  May 
27,  1898.  Moved  immediately  to  the  country.  Traded  for 
personal  property  which  is  out  on  the  farm.  It  consists  of 
the  property  named  in  the  schedule.  While  living  in 
Mount  Carmel  lived  over  the  restaurant,  and  carried  on 
restaurant  business  and  confectionery  business.  Carried 
on  business  over  a  year  in  my  name.  My  husband  at- 
tended to  the   business    under  my  direction.     He  did  the 
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buying,  but  did  not  always  consult  me.  I  paid  my  hus- 
band a  salary — ten  dollars  per  week — all  the  time  he  ran 
the  restaurant.  Had  a  verbal  contract  with  him.  I  pay 
liim  on  the  farm  one-half  the  profits.  Made  contract 
when  I  went  on  the  farm — a  written  contract.  While  I  was 
running  the  restaurant,  goods  were  paid  for  by  check  and 
by  cash.  I  signed  the  checks — all  of  them — in  the  business 
contracted  by  me.  He  paid 'checks,  but  I  signed  them,  or 
accepted  the  receipts.  Gave  money  to  my  husband  to  pay 
the  rent,  and  he  brought  receipts.  He  accounted  to  me — 
turned  over  all  the  cash  to  me.  Had  no  insurance  on  stock. 
I  saw  that  taxes  were  paid,  and  receipts  were  given  to  me. 
Provisions  for  living  were  bought  out  of  money  coming  into 
the  restaurant.  I  saw  the  purchasing  done,  and  always 
directed  my  husband  what  to  do.  He  was  to  have  his 
board  in  addition  to  his  salary.  He  gets  half  of  the  prod- 
ucts of  farm  and  board  and  lodging.  He  shares  his  propor- 
tion of  all  losses  on  the  farm.  "What  he  does  with  what  he 
fets  is  his  private  affair.  I  make  no  inquiry  about  it.  I 
ave  one  child  and  buy  all  its  clothing.  Frank  buys  his 
own  clothes  with  his  own  money.  He  clothes  himself,  and 
I  do  the  same;  he  buys  nothing  for  me,  and  pays  no  ex- 
penses for  me.  When  I  travel  I  pay  mv  own  expenses, 
and  never  take  him  along.  Frank  personaily  conducts  the 
farm,  and  we  raise  wheat,  corn  and  oats.  I  suppose  I  have 
the  say  about  what  land  shall  be  farmed.  He  asks  me 
about  what  land  shall  be  put  in  wheat  and  oats,  and  I  give 
him  orders  and  he  obeys  my  orders.  He  buys  the  macnin- 
ery  under  my  directions.  My  husband  is  an  able-bodied 
man.  His  age  is  twentj'^-four  years.  He  sells  the  products 
— takes' them  to  market  undermy  direction.  It  is  all  done 
under  my  direction." 

Green  &  Eisley,  attorneys  for  plaintiflf  in  error. 

S.  Z.  Landes,  attorney  for  defendant  in  error. 

Mr.  Justice  Worthinoton  delivered  the  opinion  of  the 
court. 

The  testimony  of  defendant  in  error  does  not  show  her 
to  bo  the  head  of  the  family,  as  that  expression  is  used  in  the 
exemption  act.  Her  husband  is  an  able-bodied  man,  twenty- 
four  years  old,  living  with  his  wife  and  child,  apparently 


Digitized  by 


Google 


Fourth  District — August  Term,  1899.     611 

Arnold  v.  Coleman. 

in  the  possession  of  all  his  faculties,  farming  her  land,  and 
receiving  therefor  one-half  the  crops  and  sharing  the  losses. 
The  fact  that  he  does  what  he  pleases  with  what  he  receives, 
or  that  she  pays  her  own  expenses  when  she  travels,  or  that 
she  owns  the  property  and  hires  him  to  look  after  it,  or  all 
combined,  do  not  destroy  his  legal  relation  as  "  head  of  the 
family."  If  he  were  insane,  or  in  the  penitentiary,  or  had 
abandoned  and  deserted  his  wife,  a  diflferent  condition 
would  be  presented.  It  is  said  in  Clinton  v.  Kidwell,  82 
111.  429,  "  Ordinarily,  at  least,  where  the  wife  lives  with  the 
husband,  he  must  be  regarded  as  the  head  of  the  family. 
If,  in  fact,  he  has  not  control  of  the  family,  and  is  not  the 
head  thereof,  such  fact  must  be  shown  by  proof."  There 
is  no  proof  in  the  case  at  bar  that  Frank  Coleman  has  not 
control  of  the  family.  Nor  is  the  case  of  Temple  v.  Freed, 
21  111.  App.  239,  inconsistent  with  this  view.  In  it,  the 
husband  had  been  insane,  and  bad  been  temporarily  con- 
fined in  the  jail  and  hospital,  but  at  the  period  in  question, 
was  so  far  recovered  as  to  be  living  at  home  with  his  wife 
and  children.    The  court  says  in  its  opinion : 

"  Substantially,  however,  he  did  nothing  toward  his  own 
support,  or  that  of  the  family,  while  appellee,  with  the 
assistance  of  her  children,  carried  on  the  farm  upon  which 
they  lived,  herself  plowing  corn,  raking  and  binding  wheat, 
and  taking  actual  control  and  management  of  the  farm, 
buying  the  provisions,  and  selling  the  produce  raised  upon 
it,  "thereby,  as  we  think,  making  herself  the  head  of  the 
family." 

The  facts  thus  stated  are  entirely  diflferent  from  the  facts 
in  the  case  at  bar.  Farwell  v.  Martin,  65  111.  App.  57,  is 
more  in  point.    In  this  latter  case  it  is  said : 

'^  He  was  in  ordinary  health,  of  sound  mind,  and  was 
directing  all  his  time  to  the  care  of  the  family  and  manage- 
ment of  the  grocery  business  which  was  conducted  in  her 
name,  with  money  which  was  hers,  and  as  may  be  fully 
conceded,  that  business  was  in  all  respects  subject  to  her 
authority  and  control.  But  this  did  not  divest  him  of  his 
legal  function  as  the  head  of  the  family." 

The  fact  in  the  present  case  that  the  husband  does  what 
ne  pleases  with  the  half  of  the  crops  that  he  receives  as 
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salary,  does  not  prove  that  his  receipts  are  not  used  for  th« 
benefit  of  his  family.  He  may  be  paying  his  debts  with 
them,  which  would  be  indirectly  benefiting  his  family.  He 
may  be  buying  life  insurance  for  their  benefit,  or  loaning, 
investing,  or  saving  money  for  them. 

The  seventh  instruction  given  for  defendant  in  error  is 
as  follows : 

"  The  court  instructs  the  jury  that  if  you  believe,  from 
the  weight  of  the  evidence,  that  the  plaintiflF,  at  the  time 
of  the  date,  and  also  at  the  time  of  the  levy  of  the  execu- 
tion by  the  defendant,  Arnold,  was  at  the  time  the  head  of 
a  familjr  residing  with  the  same,  and  owned  all  the  prop- 
erty levied  on,  and  by  her  tal«en  under  the  writ  of  replevm 
issued  in  his  case,  and  that  she,  at  the  dates  above  stated, 
had  exclusive  charge  of,  and  managed  and  controlled  the 
earnings  and  productions  of  the  family,  and  the  financial 
p,nd  business  interests  necessary  to  support  and  keep  it 
together,  then  she  is  entitled  to  the  benefit  of  the  exemp- 
tion given  to  the  head  of  the  family." 

This  instruction  should  not  have  been  given  for  two 
reasons:  First,  it  leaves  to  the  jury  to  decide  from  the 
evidence,  whether  or  not  defendant  in  error  was  the  head 
of  the  family,  without  any  instruction  as  to  what,  in  law, 
constitutes  the  head  of  the  family.  Being  a  mixed  ques- 
tion of  law  and  fact,  the  court  should  have  told  the  jury 
what  was  necessary  to  constitute  a  wife  the  head  of  the 
family  when  her  husband  was  living  with  his  family. 
Second,  the  facts  do  not  warrant  the  instruction.  Defend- 
ant by  her  own  testimony,  shows  that  she  did  not  have 
"  exclusive  charge  of  and  manage  and  control  the  earnings 
and  productions  of  the  family."  Her  husband  was  part 
of  the  family,  and  he  received  and  controlled  one-half 
of  the  earnings  of  the  family,  that  is,  one-half  of  the  crops 
gathered  from  the  farm  planted  and  tilled  by  him.  *'  In- 
structions should  be  framed  with  reference  to  the  circum- 
stances of  the  case  on  trial  and  not  be  expressed  in  abstract 
and  general  terms,  where  such  terms  may  mislead  instead 
of  enlightening  a  jury."   C.  &  A.  R.  Co.  v.  Utley,  38  IlL  411. 

Judo^ment  reversed  and  case  remanded. 
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Felix  Tlsknlskkl  r.  Lizzie  Bleakley^  Executrix. 

1.  Limitations— .FYZtnflr  of  Claims  for  Prdbate.^The  mere  filing  of  a 
claim  for  probate  against  the  estate  of  a  deceased  person  does  not  arrest 
the  running  of  the  statute  of  limitations. 

Claim  In  Probate.— Appeal  from  the  Circuit  Court  of  White  County; 
the  Hon.  Princb  A.  Pbarcb,  Judge,  presiding.  Heard  in  this  court  at 
the  August  term,  1899.    Affirmed.    Opinion  filed  March  16, 1900. 

Organ  &  Ashley,  attorneys  for  appellant. 
N.  HoLDEEBY,  attorney  for  appellee. 

Mr.  Justice  Worthington  delivered  the  opinion  of  the 
court. 

Letters  testamentary  were  issued  to  appellee  as  executrix 
on  the  estate  of  her  husband,  March  29,  1897.  The  first 
Monday  of  the  ensuing  June  term  in  the  County  Court 
was,  by  notice,  made  the  date  for  the  adjustment  of  claims. 
Appellant  filed  his  claim  October  2,  1897,  on  an  account, 
the  last  item  of  which  was  dated  May  17,  1893.  No  sum- 
mons was  issued  and  no  appearance  then  entered.  A  near- 
ing  of  the  claim  was  had  on  the  14th  day  of  April,  1899. 
More  than  five  years  having  then  elapsed  since  the  date  of 
the  last  item  of  the  account,  the  statute  of  limitations  was 
interposed  and  the  claim  was  disallowed.  Upon  appeal  to 
the  Circuit  Court,  the  judgment  of  the  Count}^  Court  was 
affirmed.  The  only  question  involved  is,  whether  the  filing 
of  the  claim  October  2,  1897,  arrested  the  running  of  the 
statute  of  limitations.  If  it  did,  appellant  is  entitled  to 
recover.     If  it  did  not,  he  is  not  entitled  to  recover. 

Section  61  of  Chapter  63,  Starr  &  Curtis'  Statutes,  pro- 
vides, that  whoever  has  a  claim  against  an  estate  and  fails 
to  present  the  same  for  adjustment  at  the  term  of  court 
selected  by  the  executor,  may  file  a  copy  thereof  with  the 
clerk  of  the  court. 

"  Whereupon,  unless   the  executor  or  administrator  will 
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waive  the  issuing  of  process,  the  clerk  shall  issue  a  sum- 
mons, directed  to  the  sheriflf  of  the  county,  requiring  such 
executor  or  administrator  to  appear  and  defend  the  claim 
at  a  term  of  the  court  therein  specified,  which  summons, 
when  served,  shall  be  sufficient  notice  to  the  executor  or 
administrator  of  the  presentation  of  such  claim." 

In  this  case  no  summons  having  been  issued  and  served 
on  the  executor,  and  no  appearance  entered  until  after  five 
years,  there  was  no  legal  notice  of  the  claim  to  the  exec- 
utor, and  until  such  notice,  the  statute  of  limitations  con- 
tinues to  run.  At  the  time  of  the  hearing  of  the  case  the 
statute  had  become  a  complete  bar.  Eeitzell  v.  Miller,  25 
111.  67;  Schneider  v.  Rice,  71  111.  App.  410. 

The  judgment  of  the  Circuit  Court  is  therefore  affirmed. 


Clarence  J.  Norris  r.  Illinois  Central  B.  B.  Co. 

1.  Practicb— WTien  a  Cause  Should  he  Submitted  to  a  Jury.— When 
the  circuniBtances  under  which  the  plaintiff  acts  are  complicated,  and 
the  general  knowledge  and  experience  of  men  do  not  at  once  condemn 
his  conduct  as  careless,  it  is  plainly  the  duty  of  the  court  to  submit  tlie 
case  to  the  jury. 

2,  Ordinary  Care— FTTiere  the  Facts  Are  Complicated.— Ordinary 
care,  in  a  case  where  fhe  facts  are  complicated  but  not  disputed,  is 
peculiarly  a  question  of  fact,  to  be  determined  by  a  jury,  under  proper 
instructions. 

8.  Jury — When  the  Question  of  Negligence  Should  be  Submitted,— 
Where  the  facts  are  admitted,  but  where  a  difference  of  opinion  as  to 
the  inferences  that  may  legitimately  be  drawn  from  them,  exists,  the 
question  of  negligence  ought  to  be  submitted  to  a  jury. 

4.  Neglioence— WTie^/ier  tJie  Proximate  Cause  of  an  Injury.— 
Whether  an  act,  assuming  it  to  have  been  negligent,  is  Uie  proximate 
cause  of  an  injury,  is  a  question  of  fact  and  should  be  submitted  to  a 
jury. 

5.  Fellow-Servants— WTiere  the  Negligence  of  the  Master  Co-oper- 
ates unth  that  of  the  Fellow-Servant,— It  the  negligence  of  the  master 
co-operates  with  the  negligence  of  a  fellow-servant,  and  so  produces  an 
injury,  the  servant  injured  may  recover. 

Action  in  Case,  for  personal  injuries.  Error  to  the  Circuit  Court 
of  Jackson  County;   the  Hon.  Frank   K.  Dunne,  Judge,  presiding. 
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Heard  in  this  court  at  the  February  term,  1899.    Reversed  and  remanded. 
Opinion  filed  March  16,  1900. 

William  A.  Schwartz,  attorney  for  plaintiff  in  error. 

William  H.  Grekn,  attorney  for  defendant  in  error; 
James  Fentress,  of  counsel. 

Mr.  Presiding  Justice  Bigelow  delivered  the  opinion  of 
the  court. 

This  action  was  brought  by  plaintiff  in  error  against 
defendant  in  error,  to  recover  damages  for  injuries  received 
by  plaintiff,  on  account  of  a  collision  of  two  locomotives  on 
defendant's  railroad. 

The  case  has  been  tried  three  times;  the  plaintiff  recov- 
ered a  verdict  on  each  of  the  first  two  trials,  and  at  the 
close  of  the  evidence  in  the  case  at  the  last  trial,  the  court 
instructed  the  jury  to  find  the  defendant  not  guilty. 

On  the  return  of  the  verdict,  plaintiff's  counsel  asked 
leave  to  poll  the  jury,  which  was  denied,  whereupon  the 
counsel  entered  his  motion  for  a  new  trial,  which  was  over- 
ruled by  the  court  and  judgment  was  rendered  on  the  ver- 
dict against  defendant  for  costs.  To  each  of  the  rulings  of 
the  court,  the  plaintiff  duly  excepted,  and  brings  the  record 
here  by  writ  of  error  for  review. 

Error  is  assigned  on  each  of  the  rulings  of  the  court, 
including  the  rendition  of  the  judgment,  but  it  will  be  nec- 
essary for  us  to  notice  but  one,  which  questions  the  correct- 
ness of  the  instruction  to  the  jury  to  find  the  defendant  not 
guilty. 

The  sufficiency  of  the  declaration  was  not  questioned, 
and  to  it  the  defendant  interposed  a  plea  of  not  guilty,  on 
which  issue  was  taken. 

The  collision  that  caused  the  injury  complained  of, 
occurred  in  the  railroad  yard  of  defendant,  at  Cairo,  the 
southern  terminus  of  the  road  in  this  State,  and  on  the  main 
line  of  the  road.  At  or  near  the  place  where  it  occurred, 
the  railroad  had  sharp  curves  in  it,  and  these  curves  are 
described  by  some  of  the  witnesses  as  being  of  the  form  of 
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the  letter  *'  S."  On  the  east  side  of  the  main  track  were 
side  tracks,  on  which  freight  cars  were  placed  to  be  stored 
until  thereafter  taken  out  and  made  up  in  trains.  The  rail- 
road yards  were  several  miles  in  length,  north  .and  south. 

PlaintiflF  was  engineer  of  a  transfer  train  drawn  by  engine 
7o7,  and  ran  it  at  night  between  Cairo  and  Mounds,  a  sta- 
tion on  defendant's  road  about  nine  miles  north  of  Cairo, 
transferring  freight  cars  from  one  station  to  the  other. 

About  9:40  p.  m.,  on  April  6, 1894,  he  was  at  Mounds,  and 
received  an  order  from  the  yardmaster  at  Cairo,  to  return 
there  for  certain  purposes.  There  was  evidence  that  the 
order  was  to  "  come  light,"  and  to  "  hurry  up  "  and  to  run 
as  train  No.  151,  which  was  a  regular  time-card  train. 

There  is  also  evidence  that  all  crews  of  transfer  trains, 
as  well  as  all  switching  crews,  while  running  or  working  in 
the  yard,  were  subject  to  the  orders  of  the  yardmaster,  and 
that  he  alone  controlled  them  and  had  authority  to  dis- 
charge them.  About  9:55  p.  m.,  plaintiff  received  what  he 
termed  his  ''clearance  card,"  and  started  for  Cairo;  his 
engine  being  headed  north,  he  ran  it  backward,  with  only 
the  tender  and  caboose  car  attached,  and  after  passing  one 
or  more  railroad  crossings,  and  coming  into  the  yard  and 
near  a  curve  in  the  road,  where  freight  cars,  standing  on  a 
side-track,  shut  oflf  the  view  of  the  main  track  of  the  road, 
except  a  short  distance  ahead,  his  engine  collided  with  engine 
No.  600,  on  the  main  track,  which  ;vas  engaged  in  switch- 
ing cars,  and  he  was  severely  injured  in  consequence  of  the 
collision. 

The  defense  interposed  was  that  plaintiff  was  running  his 
train  in  violation  of  rule  No.  5  of  the  defendant  company, 
which  he  knew  of  and  fully  understood,  and  which  is  as 
follows: 

Rule  No.  5.  (Under  Special  Instructions.)  Second  and 
inferior  class  trains  must  run  carefully  through  the  yard 
limits  at  Mounds  and  Cairo,  expecting  to  find  main  track 
occupied.  Cairo  yard  extends  from  passenger  depot  to 
yard  limit  post,  one-half  mile  north  of  Bridge  Junction.  In 
case  of  accident,  the  responsibility  rests  with  the  approach- 
ing train.    All  trains  will  approach  Mounds  under  full  con- 
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trol.     At  other  stations,  general  rules  96  to  99  inclusive, 
and  special  rule  8  will  govern." 

It  was  insisted  as  a  further  defense,  that  the  crew  of 
the  switch  train  and  the  crew  of  the  transfer  train  were 
fellow-servants,  and  that  the  plaintiff  was  not  exercising 
ordinary  care  for  his  own  safety  at  the  time  of  the  acci- 
dent. 

In  regard  to  whether  plaintiflF  was  running  in  violation  of 
the  rule,  there  was  evidence  that  he  was  not  doing  so,  and 
a  further  answer  to  this  contention  was,  that  he  was  ordered 
to  do  so  by  the  yardraaster,  who  had  authority  to  discharge 
him,  and  whom  he  was  bound  to  obey;  and  also  that  it  was 
a  custom  of  the  yard  for  switchinjg  trains,  when  working 
on  the  main  track,  in  an  obscure  place  where  there  were 
curves  in  the  track,  to  put  out  signal  lights  at  night  to  warn 
incoming  trains  that  cars  were  on  the  track,  and  that  plain  t- 
iflTs  train  would  have  been  so  warned  had  not  the  yard- 
master  revoked  the  order  of  the  engine  foreman  of  the 
switch  train,  who  had  directed  one  of  his  crew  to  put  out  a 
signal  light,  and  who  would  have  done  so  in  ample  time  to 
have  avoided  the  collision  but  for  the  command  of  the  yard- 
master  not  to  do  it,  giving  as  a  reason  for  so  revoking  the 
order,  that  he  was  going  up  the  track  and  would  attend  to 
putting  out  the  signal  light  himself,  but  omitted  to  do  so. 

In  taking  the  case  from  the  jury,  the  court  below  seems 
to  have  assumed  that  if  plaintiff  ran  his  train  in  violation  of 
rule  No.  5,  he  was  guilty  of  contributory  negligence,  which 
caused  the  injury;  or,  if  the  injury  was  not  so  caused,  then 
the  negligence  of  the  crew  of  the  switching  train  in  not 
putting  out  a  light  to  warn  incoming  trains  that  the  switch- 
ing train  was  occupying  the  main  track,  was  the  proximate 
cause  of  the  injury,  and,  as  the  crews  of  the  two  trains  were 
fellow-servants,  plaintiff  could  not  recover.  If  there  had 
been  no  evidence  that  the  master  itself  had  ordered  the 
plaintiff  to  run  the  train  in  violation  of  the  rule,  and  if  it 
could  be  said  as  a  matter  of  law,  that  the  fault  in  not  put- 
ting out  a  switch-light  should  be  attributed  to  the  neglect 
of  a  fellow-servant,  then  the  assumption  of  the  lower  court 

Digitized  by  V^OO^l^ 


618  Appellate  Courts  of  Illinois. 

Vol.  88.J  Norris  v.  L  C.  R.  R.  Co. 

would  have  been  warranted,  and  its  action  should  be  upheld. 
As  we  look  at  the  case,  these  are  the  only  matters  into 
which  inquiry  need  be  made. 

Does  it  rest  upon  the  court  alone,  or  does  it  rest  upon  the 
jury,  aided  by  instructions  from  the  court,  to  make  the 
inquiry  ?  The  Supreme  Court  of  Massachusetts,  in  Gaynor 
V.  Old  Colony  R.  R.  Co.,  100  Mass.  208,  said : 

"  When  the  circumstances  under  which  the  plaintiff  acts 
are  compliccated.  and  the  general  knowledge  and  experience 
of  men  do  not  at  once  condemn  his  conduct  as  careless,  it 
is  plainly  to  be  submitted  to  the  jury." 

What  is  ordinary  care  in  such  cases,  even  though  the  facts 
are  undisputed,  is  peculiarly  a  question  of  fact,  to  be  deter- 
mined by  a  jury,  under  proper  instructions.  It  is  the  judg- 
ment and  experience  of  the  jury,  and  not  of  the  judge,  which 
is  to  be  appealed  to. 

Even  where  the  facts  are  admitted,  but  where  a  differ- 
ence of  opinion  as  to  the  inferences  that  may  legitimately 
be  drawn  from  them,  exists,  the  question  of  negligence  ought 
to  be  submitted  to  a  jury.  1  Shearman  &  Redfield  on  Neg- 
ligence (^Ath  Ed.),  Sec.  54,  and  cases  cited  in  notes  1  and  2. 
In  the  case  of  G.  &  C.  U.  R.  R.  Co.  v.  Yarwood,  17  111. 
509,  the  facts  were  somewhat  complicated,  as  they  are  here, 
and  the  lower  court,  grouping  the  main  facts  together  in 
an  instruction,  told  the  jury  that  they  did  not  constitute 
negligence  in  the  plaintiff,  and  the  Supreme  Court,  in  hold- 
ing the  instruction  erroneous,  said  that  if  all  the  facts 
enumerated  in  the  instruction  were  found  specially,  without 
finding  that  the  facts  did,  or  did  not  constitute  negligence 
"  under  all  of  the  circumstances  of  the  case,  no  court  could 
pronounce  any  judgment  of  law  upon  it,  for  want  of  com- 
pleteness." The  rule  then  announced  has  since  been  fol- 
lowed iu  this  State  without  deviation,  and  it  would  be  a 
waste  of  time  to  collect  and  cite  the  authorities  on  the 
subject. 

Contributory  negligence  as  matter  of  law  is  plainly  the 
exception  and  not  the  rule.  Beach  on  Contributory  Negli- 
gence, 2d  Ed.,  Sec.  448. 

Whether  an  act,  assuming  it  to  have  been  negligent,  is 
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the  proximate  cause  of  aa  injury,  is  a  question  that  should 
be  submitted  to  a  jury.  Fent  v.  T.  P.  &  W.  R.  R.  Co.,  59 
111.  349.  Shearman  &  Redfield  on  Negligence,  4th  Ed., 
Sees.  28-55. 

One  Denton  was  the  yardmaster  of  the  Cairo  freight 
3'ard,  and  whether  his  direction  countermanding  the  order 
to  put  out  the  signal,  or  his  subsequent  failure  to  display  it, 
was  the  proximate  cause  of  the  injury,  we  can  not  say  as  a 
matter  of  law.  If  it  was  the  former,  the  master  may  be 
liable,  since,  if  he  was  clothed  with  the  power  and  authority 
that  the  evidence  at  least  tends  to  show  he  was,  he  stood 
toward  the  plaintiff  as  vice-principal  of  the  defendant,  and 
so  the  defendant  is  responsible  for  his  acts.  Fraser  et  al. 
V.  Shroeder,  163  111.  459.  And  if  the  direction  counter- 
manding the  order  to  put  out  the  signal  was  negligently 
given,  such  negligence  was  the  negligence  of  the  master. 

Nor  can  it  be  said  as  a  matter  of  law,  that  the  plaintiff 
contributed  to  his  injury  by  disobeying  rule  No.  5,  since 
the  fact  that  he  did  disobey  it  may  be  accounted  for  by  the 
fact  that  the  master  gave  other  and  different  commands 
than  those  contained  in  the  rules  and  time  tables,  and  the 
further  facts  and  circumstances  appearing  in  the  case,  such 
as  the  direction  of  Denton  to  "  hurry ; "  the  existence  of  a 
custom  to  flag  incoming  trains;  the  absence  of  the  signal ; 
and  all  other  attendant  circumstances. 

This  case  is  unlike  the  case  of  111.  Central  R.  R.  Co.  v. 
Neer,  31  111.  App.  126,  relied  upon  by  defendant  in  error, 
as  in  that  case,  no  custom  to  flag  incoming  trains,  or  to  give 
notice  of  the  position  of  preceding  trains,  was  shown ;  but 
it  is  much  like  the  cases  of  Smith  v.  W.  St.  L.  &  P.  Ry.  Co., 
92  Mo.  359,  and  Barry  v.  H.  &  St.  Jo.  Ry.  Qo.,  98  Mo.  62, 
where  it  was  held  that  even  the  violation  of  rules  can  not 
in  all  cases  be  pronounced,  as  matter  of  law,  to  be  such  con- 
tributory negligence  as  will  preclude  a  recovery. 

As  to  the  question  whether  the  injury  was  caused  by  the 
omission  of  Denton  to  perform  an  act  of  a  fellow-servant, 
when  he  failed  to  put  out  a  signal,  the  evidence  supports  the 
conclusion  that  it  may  as  well  have  been  his  direction  not 
to  flag,  as  his  negligence  in  failing  to  do  what  he  had  prom- 
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ised,  that  was  the  proximate  cause  of  the  injury;  so  that, 
though  it  be  admitted  that  Denton,  in  undertaking  to  per- 
form the  act  of  a  fellow-servant,  became  the  fellow-servant 
of  plaintiff,  still,  if  the  direction  not  to  put  out  the  signal 
was  also  a  negligent  act  that  efficiently  helped  to  produce 
the  injury,  there  may  be  a  recovery,  since,  under  the  case 
of  Fraser  &  Chalmers  v.  Shroeder,  supra^  Denton's  claimed 
neofligent  exercise  of  authority  over  the  men  under  his  con- 
trol was  the  act  of  the  defendant  in  error.  It  is  held  that 
if  the  negligence  of  the  master  co-operates  with  the  negli- 
gence of  a  fellow-servant,  and  so  produces  injury,  the  serv- 
ant  may  recover.  Pullman  Palace  Car  Co.  v.  Laack,  143 
111.  242.  The  fact  that  Denton  stood  successively  repre- 
senting both  the  relation  of  the  master,  in  the  authority 
over  the  men  in  the  switch  yard,  and  of  the  servant,  in 
failing  to  display  the  signal,  will  not  prevent  the  rule  from 
operating. 

We  are  of  the  opinion  that  the  court  erred  in  taking  the 
case  from  the  jury,  and  for  this  error  the  judgment  is 
reversed  and  the  cause  remanded. 


Charles  H.  West  v.  L.  G.  Palleu  and  Win.  Hoore. 

1.  Mechanics*  Liens— ^gui7a We  Titles,— A  mechanic's  lien  can  be 
enforced  against  the  owner  of  a  lot  who  knowingly  suffers  a  verbal  sale 
of  it  through  an  agent  to  a  person,  and  the  erection  of  a  building 
thereon  by  the  purchaser  pursuant  to  such  sale. 

Mechanic's  Lien.— Appeal  from  the  Circuit  Court  of  Marion  County; 
the  Hon.  Samuel  L.  Dwioht,  Judge,  presiding.  Heard  in  this  court  at 
the  Augrust  term.  1899.  Reversed  in  part  and  affirmed  in  part.  Opinion 
filed  March  1(5,  1900. 

Statement. — L.  C.  Pullen,  appellee,  filed  his  petition  for 
mechanic's  lien  for  materials  furnished  Joseph  Imhoff,  for 
buildings  on  lots  3  and  14,  in  block  1,  of  M.  E.  Eagan's 
atklition  to  the  city  of  Kinmundy,  making  appellant  a 
CO  defendant.    Appellee  Moore  interpleaded,  claiming  also 
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a  lien  for  materials  upon  the  same  property.  Imhoff  was 
defaulted,  and  appellant  West  answered,  denying  the  alle- 
gations of  both  the  petition  and  interpleader.  Upon  the 
hearing  the  court  held  that  both  Pullen  and  Moore  had 
liens  as  claimed,  Pullen  to  the  amount  of  $37.95  and  Moore 
$77.63,  and  in  default  of  payment  decreed  a  sale  of  the  prop- 
erty. The  court  also  found  that  by  reason  of  the  improve- 
ments, the  value  of  the  property  had  been  enhanced  $190. 

Appellant  insists  that  sufficient  proof  was  not  made  to 
support  the  finding  in  favor  of  either  the  original  petition 
or  of  the  interpleader,  and  also  insists  that  under  the  evi- 
dence of  title  to  the  lots,  neither  Pullen  nor  Moore  can 
enforce  a  mechanic's  lien  as  against  him. 

In  April,  1897,  Mary  E.  Eagan  was  owner  of  the  ten- 
acre  tract  of  which  the  lots  afterward  sold  to  Imhoff 
formed  a  part.  James  H.  Gray  held  a  mortgage  on  the 
tract  and  an  agreement  was  entered  into  by  him  and  Mrs. 
Eagkn  that  if  she  would  convey  the  tract  to  him  he  would 
release  the  mortgage  and  give  her  a  bond  for  a  deed,  which 
was  done  in  April,  1897. 

In  July,  1897,  she  caused  the  tract  to  be  surveyed  and 
staked  off  into  lots  and  blocks  as  Mary  E.  Eagan's  addition 
to  the  city  of  Kinmundy.  Through  her  husband,  as  her 
agent,  she  sold  lots  3  and  14,  in  block  1,  as  platted,  but 
before  the  plat  was  recorded,  to  Joseph  Imhoff,  for  the  sum 
of  $60.  The  date  of  the  sale  does  not  definitely  appear,  but 
seems  to  have  been  made  in  December,  1897,  or  in  the  early 
spring  of  1898.  There  was  no  written  contract,  but  only  a 
verbal  agreement  that  upon  the  payment  of  $60  by  Imhoff 
a  deed  was  to  be  executed.  Under  this  verbal  contract 
Imhoff  went  into  possession  of  the  lots  and  erected  the 
buildings  in  question.  Subsequently,  on  May  2,  1898,  the 
plat  of  Mary  E.  Eagan's  addition  to  the  city  of  Kinmundy 
was  accepted  by  the  city,  and  on  May  4th  was  recorded. 

The  evidence  shows  that  the  husband  of  Mary  E.  Eagan 
acted  as  her  agent  in  the  sale  to  Imhoff,  and  that  she  knew 
of  the  erection  of  the  buildings  on  said  lots  3  and  14.  After 
the  erection  of  the  buildings  W.  Scott  Matthews  bought  the 
interests  of  Gray,  Imhoff  and  Mrs.  Eagan  and  got  title  to 
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the  lots  by  deed  from  Mrs.  Eagan.  Subsequently,  on  May 
24,  1898,  as  averred  in  his  answer,  Charles  H.  West,  appel- 
lant, bought  the  lots  from  W.  Scott  Matthews.  He  testifies 
that  at  the  time  of  purchase  he  knew  nothing  of  the  claims 
of  Pullen  and  Moore.  The  account  of  appellee  Pullen,  to 
give  notice  of  claim  and  lien,  was  filed,  as  shown  by  his 
petition.  May  6,  1898,  and  the  account  of  Moore  on  June 
11,  1898,  both  being  filed  within  the  statutory  limit,  if  the 
dates  on  the  accounts  are  correct. 

Frank  F.  Noleman,  attorney  for  appellant, 

»  Charles  H.  Holt  and  Thomas  E.  Merritt,  attorneys  for 

appellees. 

Mr.  Justice  Worthinoton  delivered  the  opinion  of  the 
court. 

As  against  Mrs.  Eagan,  it  is  clear  that  a  mechanic's  lien 
could  be  enforced.  She  knew,  through  her  agent,  of  the 
verbal  sale  to  Imhoflf  and  of  the  erection  of  the  buildings 
pursuant  to  such  sale.  Interstate  Building  &  Loan  Asso- 
ciation V.  Ayres,  177  III.  23;  Paulsen  v.  Manske,  126  111.  72. 

It  is  in  evidence  that  when  W.  Scott  Matthews  bought  the 
lots  he  knew  the  buildings  were  there,  and,  as  he  testifies, 
"  I  made  a  bargain  with  Gray,  Imhoflf  and  Eagan;  all  four 
of  us  were  sort  of  interested  in  the  matter."  He  also  testi- 
fies that  he  got  title  from  Mrs.  Eagan.  In  other  words,  he 
bought  the  interest  of  Imhoflf,  Mrs.  Eagan  and  Gray.  It  is 
clear,  then,  that  as  against  Matthews,  a  mechanic's  lien  in 
favor  of  appellees  could  be  enforced,  he,  by  his  purchase, 
standing  in  the  same  relation  as  did  Mrs.  Eagan. 

At  the  date  of  West's  purchase  from  Matthews,  Pullen's 
account  for  lien  was  on  file,  and  the  time  for  filing  Moore's 
claim  had  not  expired,  the  last  item  of  his  account  being 
dated  March  16,  1898,  and  his  account  being  filed  June  11, 
1898.  He  had  then  constructive  notice  of  Pullen's  claim, 
and  bought  within  the  time  in  which  Moore  might  file  his 
account  for  lien.  His  purchase  was  then  subject  to  these 
liens  if  perfected. 
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The  only  remaining  question  then  is,  does  the  evidence 
sustain  the  petition  of  Pullen  and  the  interpleader  of 
Moore.  We  think,  upon  examination,  that  it  does  suffi- 
ciently sustain  PuUen's  petition.  The  testimony  of  Moore 
tending  to  support  his  interpleader,  as  abstracted,  is  as 
follows : 

*'  I  am  in  the  lumber  business  at  Salem;  I  have  an  account 
against  Mr.  Imhoff.  (Here  Exhibit  A,  attached  to  inter 
pleader  of  William  Moore,  was  shown  to  witness.)  Yes, 
sir;  that  is  the  account;  it  is  $77.63;  that  is  for  building 
material  put  in  a  house  by  Mr.  Imhoff  and  his  son;  it  was  a 
verbal  contract  between  Mr.  Imhoff  and  myself;  he  wanted 
to  build  two  or  three  houses  in  Kinmundy  and  he  secured 
lots  there;  we  had  several  talks  about  it;  I  furnished  him 
material  to  build  houses  here  in  Salem  and  procured  lum- 
ber and  material  for  that  purpose;  three  or  four  different 
times  he  got  lumber;  to  the  best  of  my  knowledge  he  took 
the  lumber  to  Kinmundv;  he  started  to  Kinmundy  and  I 
suppose  he  took  it  there;  I  think  he  put  it  in  a  house;^  he  and 
his  son  both  said  what  it  was  for  and  that  they  were  goin^ 
to  put  it  in  a  house  that  they  were  building  in  Kinmundy; 
I  never  saw  the  house;  I  sent  an  agent  there  to  see  it;  I 
don't  know  anything  about  the  building  personally. 

By  Mr.  Goodnow: 

Q,  How  much  does  he  owe  you  entirely  on  this  claim  ? 
A.  $77.63  on  this  claim;  he  owed  me  something  over  $100 
on  the  other,  but  that  was  paid. 

Cross-examination : 

I  have  no  personal  knowledge  of  this  material,  whether 
it  went  in  the  building  or  not,  only  what  he  said;  he  simply 
drove  out  of  town  with  the  lumber;  at  that  time  he  was 
buildinff  only  in  Kinmundy,  I  think;  he  said  he  intended 
to  build  two  or  three  houses,  but  he  was  going  to  use  that 
lumber  there  and  while  he  was  building  there,  in  Kin- 
mundy." 

By  his  interpleader  Moore  averred  that  Joseph  Imhoff 
entered  into  a  verbal  contract  with  petitioner  to  furnish 
him  with  such  lumber,  shingles,  nails  and  other  building 
material  as  he  might  want  to  erect  and  build  a  dwelling 
house  upon  said  lots  in  Kinmundy;  that  such  lumber  and 
materials  were  to  be  furnished  Imhoff  from  time  to  time, 
and  in  such  quantities  as  he  might  want,  and  at  the  usual 
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market  price,  the  same  to  be  paid  for  monthly;  that  under  con- 
tract petitioner  commenced  furnishing  Imhotf  such  material 
as  he  wanted  on  February  1,  1898,  and  from  time  to  time 
thereafter,  to  March  16, 1898,  furnished  lumber  and  materials 
to  said  Imhoflf,  agreeable  to  account  therewith  filed,  and 
marked  Exhibit  A;  that  such  amounts  were  furnished  as 
shown  by  Exhibit  A,  at  the  date  thereof,  to  said  Imhoff, 
and  the  charges  opposite  such  amounts  were  the  market 
price  and  were  reasonable;  that  the  same  were  used  by  Im- 
hoff for  erecting  a  dwelling  house  upon  said  lots;  that  the 
amount  of  lumber  so  furnished,  as  shown  by  said  account, 
is  $77.63,  and  that  amount  is  now  due  petitioner  and  unpaid 
from  Imhoff;  that  said  materials  were  to  be  furnished  within 
one  year  from  date  of  contract,  and  last  payment  was  due 
March  16,  1898 

The  account  referred  to  by  Moore,  as  will  be  seen  by 
reference  to  his  testimony,  was  not  put  in  evidence,  nor 
was  its  correctness  sworn  to. 

The  answer  of  West  denied  the  allegations  of  the  inter- 
pleader and  called  for  strict  proof  thereof. 

There  was  no  proof  that  the  contract  was  to  be  completed 
within  a  year,  nor  that  the  materials  were  to  be  paid  for 
monthly,  nor  that  the  charges  were  the  market  price  and 
were  reasonable,  nor  that  his  account  was  contracted  within 
four  months  prior  to  the  filing  of  his  claim. 

The  interpleader  was  but  a  pleading,  unsworn  to,  and  its 
allegations  denied  by  appellant. 

Having  failed  to  prove  material  allegations  in  the  inter- 
pleader, its  claim  for  lien  against  appellant  should  have  been 
denied. 

AflBrmed  as  "to  original  petition  of  appellee  Pullen,  and 
reversed  as  to  interpleader  of  appellee  Moore. 

Remanded  for  further  proceedings  in  Circuit  Court  not 
inconsistent  with  this  decision. 

The  costs  in  this  case  in  this  court  will  be  taxed  qne-half 
against  appellant  and  one-half  against  appellee  William 
Moore. 

Affirmed  as  to  original  petition  and  reversed  as  to  the 
interpleader. 
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Frederick  Babberman  y.  Samuel  Hnnt^  Bccei?er  Toledo^ 
St*  L*  &  K*  G*  Sim  R*  Go* 

1.  Railroads— Dm  fy  Totoard  Domestic  AnimaU  Running  at  Large—' 
Fences. — The  law  prohibiting  domestic  animals  from  running  at  large' 
does  not  relieve  a  railroad  company  from  its  duty  under  the  statute  to 
erect  and  maintain  fences  along  the  sides  of  its  right  of  way,  nor  from 
liability,  if  the  stock  is  killed  or  injured  in  consequence  of  its  failure  to 
observe  that  duty.  Whether  the  owner  is  guilty  of  contributory  negli- 
gence in  permitting  his  stock  to  run  at  large  or  in  failing  to  maintain  a 
sufficient  fence  to  prevent  their  escape  from  his  own  premises,  usually 
is  not  a  question  of  law  for  the  court,  but  a  question  of  fact  for  the  jurj*- 
to  determine  from  ail  the  circumstances  of  the  case  as  shown  by  the 
evidence. 

Action  for  Killing  Domestic  Animals.— Appeal  from  the  Circuit 
Court  of  St.  Clair  County;  the  Hon.  Martin  W.  Schakfkr,  Judge,  pre- 
siding. Heard  in  this  court  at  the  August  term,  1899.  Reversed  and 
remanded.    Opinion  filed  March  16,  1900. 

B.  H.  Canby  and  Silas  Cook,  attorneys  for  appellant. 

Cftarles  a.  Scitmkttau  and  Messick,  Movers  &  Crow, 
attorneys  for  appellee;  Clarence  Brown,  of  counsel. 

Mr.  Justice  CREroHTON  delivered  the  opinion  of  the  court. 

This  was  an  action  on  the  case  by  appellant  against 
appellee,  to  recover  for  certain  hogs  of  appellant,  alleged 
to  have  been  killed  on  the  railroad  track  of  appellee,  by  its 
engine  and  cars.  The  suit  was  commenced  in  the  City 
Court  of  East  St.  Louis,  and  sent  on  change  of  venue  to 
the  Circuit  Court  of  St.  Clair  County,  where  it  was  tried 
by  a  jury,  resulting  in  a  verdict  and  judgment  in  favor  of 
appellee. 

The  state  of  the  evidence,  so  far  as  it  is  material  to  any 
issue  involved  in  this  appeal,  is  in  substance,  as  follows : 
The  evidence  shows  that  the  railroad  right  of  way  runs 
through  appellant's  land;  that  the  road  has  been  open  and 
in  use  for  some  years,  and  that  appellant's  farm  is  not  within 
the  limits  of  any  city,  town  or  village. 

Vol.  LXXXVIII  40 
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The  testimony  on  the  part  of  appellant  tends  to  show 
that  he  kept  his  hogs  in  a  lot  on  the  north  side  of  the  right 
of  way;  this  lot  was  enclosed  by  a  fence  constructed  partly 
of  boards  and  partly  of  rails;  that  this  fence  was  in  good 
condition  and  sufficient  to  keep  hogs  from  getting  out, 
but  that  occasionally  they  would  break  through;  that  he 
watched  his  fence  and  did  all  that  he  could  to  keep  his  hogs 
from  getting  out  of  the  lot;  that  on  or  about  the  14th  day 
of  November,  1898,  he  found  one  of  his  hogs  on  appellee's 
right  of  way;  that  it  had  been  cut  in  two  and  there  was 
blood  along  the  rails  and  track;  that  he  made  an  investiga- 
tion and  found  hog  tracks  along  the  county  road  on  the 
north  side  of  his  land,  and  along  the  private  road  on  the 
west  side,  and  found  brightly  rubbed  marks  on  the  gate; 
that  the  openings  in  this  gate  were  from  six  to  ten  inches 
wide;  that  a  day  or  two,  or  a  few  days  after  this,  he  found 
another  one  of  his  hogs  in  the  ditch  by  the  side  of  the  track 
and  that  this  hog  had  its  back  broken.  One  of  these  hogs 
was  about  six  months  old,  weighed  about  forty  pounds  and 
was  worth  about  four  dollars;  the  other  was  smaller  and 
was  worth  about  two  dollars  and  a  half. 

Appellee  idtroduced  evidence  tending  to  show  that  appel- 
lant's fence  around  his  hog  lot,  on  the  north  side  of  his  land, 
was  out  of  repair  and  not  sufficient  to  prevent  his  hogs  from 
getting  out  through  the  same,  and  also  some  testimony 
tending  to  show  that  he  did  not  keep  his  small  hogs  in  the 
hog  lot  on  the  north  side  of  the  right  of  way,  but  kept 
them  in  a  lot  on  the  south  side  of  the  right  of  way;  that 
appellant's  land  is  joined  on  the  south  side  by  the  land  of  one 
Ilaskins;  that  the  fence  between  their  said  lands  is  owned  by 
the  said  Uaskins,  and  that  this  fence  is  in  poor  condition,  and 
not  sufficient  to  prevent  small  hogs  from  getting  through. 
No  witness  testiQed  to  having  seen  the  hogs  go  through 
the  gate  or  fence  or  to  having  seen  them  in  any  manner  go 
upon  the  right  of  wa}\ 

Appellant  offered  to  prove  that  the  wire  fence  along  the 
right  of  way,  where  it  joins  the  gate,  on  the  north  side,  was 
in  bad  condition,  and  so  defective  that  hogs  could  easily  go 
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through  it;  that  the  wires  were  loose  and  could  easily  be 
pressed  apart  to  the  width  of  a  foot.  This  testimony  was 
objected  to  by  appellee,  and  the  court  sustained  the  objec- 
tion. 

The  point  at  which  the  hogs  passed  through  the  enclosure 
onto  the  right  of  way  was  determinable  only  by  proper 
inference  to  be  drawn  by  the  jury  from  the  evidence.  In 
such  cAse  all  the  surrounding  conditions  and  circumstances 
bearing  upon  the  question  are  proper  to  be  given  in  evi- 
dence, and  this  included  the  condition  of  the  fence  at  any 
place  where,  in  reasonable  probability,  under  all  the  facts 
appearing  in  the  case,  the  stock  might  have  entered. 
While  it  is  true,  as  an  ultimate  fact,  that  the  condition  of 
the  fence  at  all  places  other  than  where  the  stock  actually 
entered,  is  immaterial,  yet,  when  the  place  of  entrance  is 
to  be  determined  by  the  jury,  then  the  condition  of  the 
fence  may  be  shown  at  any  and  all  places  where  the  evi- 
dence tends  to  show  that  the  stock  in  reasonable  probability 
might  have  entered.  The  question  objected  to  calls  for  the 
condition  of  appellee's  fence  in  the  immediate  vicinity  of 
where  the  hogs  must  have  gone  through,  and  at  the  very 
point  where,  if  the  condition  of  the  fence  was  such  as  to 
invite  it,  they  most  likely  did  go  through.  The  court  erred 
in  refusing  to  admit  the  evidence  offered. 

The  principal  question  in  this  case  arises  as  to  the  correct- 
ness of  certain  instructions  given  by  the  court  on  behalf  of 
the  appellee,  in  which  it  is,  in  substance  and  effect,  laid 
down  as  the  law  that  if  appellant  failed  to  maintain  his  own 
fence  around  his  lands  other  than  those  adjoining  appellee's 
right  of  way,  in  a  reasonably  safe  condition,  and  thereby 
his  hogs  escaped  from  his  hog  lot  and  were  killed  on  appel- 
lee's railroad,  then  appellant  could  not  recover,  and  that  in 
such  case  the  jury  must  find  appellee  not  guilty,  even  if 
appellee's  fence,  enclosing  the  road  at  the  place  where  the 
stock  came  through  onto  the  right  of  way,  was  insuflScient 
to  keep  such  stock  from  getting  on  the  road.  This  makes 
it  such  contributory  negligence,  in  law,  for  an  owner  of 
stock  to  allow  it  to  run  at  large  or  to  allow  his  fence  to 


Digitized  by 


Google 


628  Appellate  Courts  of  iLLiNora 

Vol.  88.]  Rabberman  v.  Hunt. 

remain  in  such  condition  as  that  his  stock  may  escape  from 
his  own  premises,  as  to  entirely  relieve  a  railroad  company 
from  any  duty  or  liability  to  such  owner  for  failure  on  the 
part  of  the  company  to  comply  with  the  statute  requiring 
it  to  fence  its  road. 

The  law  prohibiting  domestic  animals  from  running  at 
large  does  not  relieve  a  railroad  company  from  its  duty, 
under  the  statute,  to  erect  and  maintain  fences  along  the 
sides  of  its  right  of  way,  nor  from  liability,  if  stock  be 
killed  or  injured  in  consequence  of  its  failure  to  observe 
that  duty.  Whether  the  owner  is  guilty  of  contributory 
negligence  in  permitting  his  stock  to  run  at  large  or  in 
failing  to  maintain  a  sufficient  fence  to  prevent  their  escape 
from  his  own  premises,  usually  is,  and  in  this  case  wa^  not 
a  question  of  law  for  the  court,  but  a  question  of  fact  for 
the  jury  to  detei'mine  from  all  the  circumstances  of  the 
case  as  shown  by  the  evidence.  Our  courts  have  had  this 
question  under  consideration  many  times.  The  following 
are  some  of  the  cases  in  which  it  is  discussed  and  deter- 
mined. Wabash  Railroad  Co.  v.  Perbex,  57  III.  App.  62; 
Atchison,  T.  &  S.  F.  R.  R.  Co.  v.  Cupello,  61  111.  App. 
432;  Ewing  v.  C.  &  A.  R.  R.  Co.,  72  111.  25;  R.,  R.  I.  & 
St.  L.  R.  R.  Co.  V.  Irish,  72  111.  4i)4;  Cairo  &  St.  L.  R.  R. 
Co.  V.  Murray,  82  111.  76,  and  C.  ic  St.  L.  R.  R.  Co.  v. 
Woosley,  85  111.  370. 

We  have  discussed  this  question  somewhat  more  at  length 
in  our  opinion,  filed  at  the  present  term  of  this  court,  in 
the  case  of  George  T.  Jarvis,  receiver  of  the  Louisville, 
Nashville  &  St.  Louis  Consolidated  Railroad  Company,  v. 
Daniel  W.  Bradford. 

The  court  erred  in  giving  the  instructions  complained  of. 

The  judgment  of  the  Circuit  Court  is  reversed  and  the 
cause  remanded. 
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Illiuois  Central  Bailroad  Co.  y.  B.  P.  Bandy^  Adm* 

1.  Verdicts— Ow  Conflicting  Evidence, — A  verdict  upon  conflicting 
evidence  must  prevail  as  to  questions  of  fact  in  the  absence  of  reversible 
error  in  the  court. 

2.  Instructions— Care  Required  of  Children,  etc— An  instruction 
in  an  action  for  damages  for  the  death  of  a  child  as  a  result  of  negli- 
gence which  states  "  that  the  law  does  not  require  one  of  tender  years  to 
exercise  the  same  degree  of  care  and  caution  as  a  person  of  mature  age, 
and  that  a  child  is  required  to  exercise  only  that  degree  of  care  which 
one  of  that  age  would  naturally  and  reasonably  use  in  the  same  situa- 
tion and  under  like  circumstances,"  is  proper. 

3.  Ordinary  Care— WJiat  is  Not  Imputable  Negligence,— A  jury  is 
warranted  in  finding  as  a  fact  that  allowing  a  child  seven  years  and  five 
months  old,  whose  father  is  a  laborer,  to  attend  school  in  the  vicinity 
of  railroad  crossings  unattended  except  by  a  sister  eleven  years  old,  does 
not  present  a  case  of  negligence  on  the  part  of  the  parents. 

4.  EviDEifCE—Alloynng  the  Father  as  Administrator  of  His  Deceased 
Child  to  Testify  tJiat  He  Is  a  Cripple.— In  an  action  by  the  father  of  a 
deceased  child,  as  administrator,  to  recover  damages  for  the  benefit  of 
the  next  of  kin,  it  is  reversible  error  to  permit  him  to  testify,  against 
objection,  that  he  has  but  one  arm,  as  his  physical  condition  can  not 
affect  the  amount  of  his  loss. 

Action  In  Case.— Death  from  negligent  act.  Appeal  from  the  Circuit 
Court  of  Williamson  County.  The  Hon.  Alonzo  K.  Vickers,  Judge, 
presiding.  Heard  in  this  court  at  the  August  term,  1899.  Reversed  and 
remanded.    Opinion  filed  March  16, 1900. 

Statement. — This  is  an  action  by  the  administrator  of 
the  estate  of  Maggie  Bandy,  a  girl  seven  years  and  five 
months  old  at  the  time  of  her  death,  to  recover  damages 
from  appellant  for  the  benefit  of  the  next  of  kin,  a  father, 
mother,  and  eight  brothers  and  sisters,  based  on  the  claim 
that  her  death  was  caused  by  the  negligence  of  the  servants 
of  appellant  in  managing  and  running  its  train  through  the 
city  of  Carterville,  a  city  of  2,000  inhabitants. 

The  first  count  of  the  declaration  alleges  that  appellant's 
railroad  ran  across  a  public  highway,  known  as  Division 
street,  in  the  city  of  Carterville,  and  that  it  was  the  duty  of 
appellant  to  so  manage  its  train  of  cars  as  not  to  expose  to 
unnecessary  hazard  or  liability  any  person  that  might  be 
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passing  along  Division  street  over  said  railroad;  and  that 
appellant  so  carelessly  bandied  its  train  that  Maggie 
Bandy,  appellee's  intestate,  of  the  age  of  seven  years,  was 
killed,  while  exercising  ordinary  care  and  dilgence  for  her 
safety. 

The  second  count  alleges  that  defendant  did  not  have  a 
bell  rung  at  said  crossing  as  required  by  ordinance  and  stat- 
ute, and  that  by  means  of  that  neglect  the  intestate,  Mag- 
gie Bandy,  was  killed. 

The  third  count  alleges  the  existence  of  an  ordinance  of 
Carterville  prohibiting  the  running  of  trains  in  the  corpo- 
rate limits  of  Carterville  faster  than  six  miles  an  hour,  and 
that  defendant  violated  that  ordinance,  whereby  the  intes- 
tate was  killed. 

A  general  demurrer  was  sustained  to  the  fourth  count. 

The  fifth  count  is  substantially  the  same  as  the  third 
count. 

The  general  issue  was  pleaded  and  issue  joined. 

Verdict  for  $4,000  damages. 

Motions  for  new  trial  and  for  arrest  of  judgment  by 
appellant  were  overruled  and  judgment  on  verdict. 

The  killing  of  Maggie  Bandy  took  place  in  the  town  of 
Carterville,  in  Williamson  county.  Division  street  is  the 
most  public  street  in  Carterville.  It  runs  due  north  and 
south.  The  general  course  of  the  railroad  is  east  and  west, 
but  at  the  crossing  of  Division  street  its  course  is  about 
twenty  degrees  north  of  west,  and  the  railroad  thus  angles 
across  Division  street.  From  the  depot  to  the  crossing  it 
is  slightly  down  grade.  The  railroad  is  nearly  on  a  level 
with  the  street.  The  sidewalk  is  on  a  level  with  the  rail- 
road where  it  crosses  the  railroad.  There  is  no  obstruction 
at  or  about  the  crossing  to  interfere  with  a  full  view  of 
trains  going  west. 

The  engine  by  which  deceased  was  struck  was  going 
west  and  was  in  plain  view  for  several  hundred  feet  to  any 
one  going  over  the  crossing  at  Division  street. 

There  was  a  school  house  south  of  the  Division  street 
crossing,  and  Maggie  Bandy  went  over  that  crossing  in 
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going  to  and  from  school  several  times  a  day,  as  did  many 
of  the  other  school  children. 

The  engine  which  struck  Maggie  Bandy  was  a  switch 
engine  used  mainly  in  handling  cars  for  the  Carterville  coal 
mines,  and  was  being  used  in  the  performance  of  regular 
daily  work  when  the  accident  happened. 

School  had  closed  earlier  than  usual  on  the  evening  of 
the  injury,  which  occurred  between  3  and  4  o'clock  p.  m. 
She  was  alone  when  she  attempted  to  cross  the  railroad  at 
Division  street,  her  sister,  eleven  or  twelve  years  of  age, 
being  ahead  of  her. 

The  wind  was  blowing,  and  as  she  approached  the  cross- 
ing she  threw  up  her  hand  to  catch  her  hat,  and  in  that 
attitude  walked  on  the  crossing  and  was  struck  and  instantly 
killed  by  the  locomotive  drawing  four  freight  cars.  A  little 
to  the  rear  of  deceased  and  opposite,  a  large  flouring  mill 
was  running,  making  the  noise  usual  to  such  mills. 

William  H.  Green,  attorney  for  appellant;  James  Fen- 
tress, of  counsel. 

Smith  &  Henshaw  and  J.  L.  Gallimore,  attorneys  for 
appellee. 

Mr.  Justice  Worthington  delivered  the  opinion  of  the 
court. 

The  evidence  presented  by  the  record  does  not  warrant 
this  court  in  setting  aside  the  verdict  of  the  jur}^  neither 
upon  the  allegations  of  negligence  on  the  part  of  appellant 
nor  of  ordinary  care  upon  the  part  of  the  deceased.  Six- 
teen witnesses  testify  that  the  bell  was  not  rung  nor  the 
whistle  sounded.  Six  testify  positively  that  they  were. 
Twelve  witnesses  for  appellee  put  the  speed  of  the  cut  of 
cars  at  from  eight  to  fifteen  miles  an  hour.  About  the 
same  number  for  appellant  put  it  at  less  than  six  miles. 
An  ordinance  of  the  city  prohibited  a  speed  of  over  six 
miles  an  hour  for  a  freight  train,  car  or  engine.  Upon  such 
conflicting  evidence  the  finding  of  the  jury  must  prevail. 
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Nor  do  we  find  reversible  error  in  the  instructions  given 
for  appellee,  nor  in  the  refusal  of  the  instructions  specified 
by  appellant. 

In  Norton  v.  Volzke,  158  111.  407,  instructions  identical 
with  Nos.  1  and  2,  as  referred  to  in  appellant's  brief,  were 
given. 

In  that  case  the  child  was  between  ten  and  eleven  years 
of  age.  In  commenting  upon  the  instructions  the  court 
say: 

"  All  the  instructions  may  be  considered  together.  These 
instructions  inform  the  jury  that  the  age  and  discretion  of 
the  party  injured  are  proper  subjects  for  inquiry;  that  the 
law  does  not  require  one  of  tender  years  to  exercise  the  same 
degree  of  care  and  caution  as  a  person  of  mature  years,  and 
that  a  child  is  only  required  to  exercise  that  degree  of  care 
which  one  of  that  age  would  naturally  and  reasonably  use 
in  the  same  situation  and  under  like  circumstances/' 

And  further  say : 

"  While  it  is  true,  perhaps,  that  these  instructions  might 
have  been  more  skillfully  drawn,  they  correctly  state  the 
law  in  this  State,  and  the  jury  could  not  have  been  deceived 
or  misled  by  them." 

The  question  of  ordinary  care  on  the  part  of  the  deceased 
was  for  the  jurors  to  answer.  Chi.  City  Ry.  v.  Wilcox, 
138  111.  371. 

We  see  no  error  in  the  law  as  given  them,  touching  this 
issue. 

The  action  being  brought  by  the  father  and  mother,  in 
connection  with  the  brothers  and  sisters  of  the  deceased, 
the  doctrine  of  imputable  negligence  applies.  But  the  jury 
were  warranted  in  finding  as  a  fact,  that  a  child  seven  years 
and  five  months  old,  attending  school  with  a  sister  eleven 
years  old,  whose  father  was  a  laborer,  does  not  present  a 
case  of  negligence  on  the  part  of  the  parents. 

Instructions  numbered  one  and  two,  asked  by  appellant, 
were  properly  refused.  Number  one  states  this  proposi- 
tion : 

"  Under  ordinary  circumstances,  employes,  in  operating 
a  moving  train  of  cars,  are  not  required  to  stop  or  slow  up 
the  train  in  consequence  of  seeing  persons,  minors  or  adults, 
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standing  or  approaching  closely  to  the  track  in  advance  of 
the  train;  and  such  employes  have  a  right  to  rely  upon  per- 
sons near  or  approaching"  the  track,  exercising  reasonable 
caution  to  avoid  getting  on  the  track  or  exposing  them- 
selves to  danger." 

The  matter  for  consideration  was  not  what  employes 
were  required  to  do  under  ordinary  circumstances,  but  what 
their  duty  was  to  do,  when  crossing  a  frequented  street  in 
a  city  of  2,000  inhabitants,  with  a  cut  of  cars,  with  speed 
limited  by  ordinance  to  six  miles  an  hour,  and  children  of 
tender  age  approaching,  and  close  to,  or  on  the  track. 

Instruction  numbered  two  is  faulty  for  a  similar  reason. 

The  case  must,  however,  be  reversed  for  error  in  allowing 
B.  P.  Bandy,  the  father  of  deceased,  to  testify  that  he  had 
but  one  arm.     The  abstract  of  this  testimony  is  as  follows  : 

"  My  name  is  B.  P.  Bandy.  I  am  plaintiff,  as  adminis- 
trator'of  estate  of  Maggie  Bandy.  Have  lived  at  Carter- 
ville  since  1873,  except  about  three  years.  Am  forty-nine 
years  old.     Work  around  the  mines. 

Have  you  both  arms  ? 

No,  sir. 

Objected  to  by  defendant's  counsel. 

Mr.  Henshaw :  Your  honor,  this  evidence  is  sought  to 
be  introduced  upon  the  question  of  contributory  negligence. 

Mr.  Green  :  Your  honor,  please,  the  jury  can  see  that 
his  arm  is  off  and  I  can  not  see  that  it  would  assist  this  jury. 

Mr.  Henshaw :  1  understand  the  jur}^  can  see  that  his 
arm  is  off,  but  I  want  the  record  to  show  it. 

By  the  Court :  I  don't  think  it  makes  any  difference;  he 
can  answer. 

Defendant  excepts. 

Q.  You  may  state  whether  or  not  you  have  both  arms 
and  hands  off.     A.     No,  sir. 

Q.  Which  arm  is  off,  or  hand  is  off,  if  either,  and  where  ? 
A.  About  an  inch  I  guess,  above  the  joint,  or  an  inch  and 
a  half. 

Defendant  objects  to  question  and  answer;  objection  over- 
ruled; defendant  excepts. 

Q.  An  inch  and  a  half  above  the  wrist  joint  ?  A.  Yes, 
sir;  well  it  is  something  near  as  I  can  state,  about  an  inch 
or  probably  an  inch  and  a  half  above  the  wrist  joint  of  the 
right  arm. 

Defendant  objects  to  question  and  answer;  objection  over- 
ruled; defendant  excepts." 
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The  father  was  entitled  to  recover  only  for  pecuniary  loss 
suffered  by  the  death  of  his  child.  His  physical  condition 
could  ngt  affect  the  amount  of  such  loss.  In  C.  F.  &  St.  L. 
E.  R.  V.  Woolridge,  174  111.  333,  where  the  father  was 
killed,  it  was  held  reversible  error  to  allow  a  son  to  testify 
that  he  was  crippled,  upon  the  ground  that  this  fact  could 
not  aflfect  the  amount  that  plaintiflFs  were  entitled  to  recover. 

It  is  true,  as  counsel  for  appellee  claim,  that  the  stub  of 
the  arm  will  again  appear  if  the  case  is  retried.  But  tlie 
examination  of  the  father  particularly  and  specifically  called 
attention  to  his  condition. 

It  is  not  easy  to  see  how  the  loss  of  a  child  seven  years 
old  causes  $4,000  pecuniary  damages  to  its  parents,  brothel's 
and  sisters.  When  so  large  an  amount  is  awarded,  in  such 
a  case  as  the  case  at  bar,  any  improper  testimony  that  a 
court  can  see  may  have  contributed  to  swell  the  amount  is 
reversible  error. 

For  the  cause  stated,  the  judgment  of  the  Circuit  Court 
is  reversed  and  the  case  remanded. 


William  R.  Borders  v.  Henry  Ulie  et  al. 

1.  Liens — Of  Miners  for  Opening  and  Developing  Coed  Mines. — By 
the  terms  of  the  statute,  a  lien  is  given  only  for  labor  in  **  opening  and 
developing  a  mine;'*  that  labormightconsistof  sinking  shafts,  construct- 
ing slopes  or  drifts,  mining  coal,  or  the  like,  but  to  entitle  the  laborer  to 
a  lien  it  is  restricted  to  **  opening  and  developing  '*  the  mine. 

Bill  for  a  Lien.— Error  to  the  Circuit  Court  of  Randolph  County; 
the  Hon.  William  Hartzell,  Judge,  presiding.  Heard  in  this  court  at 
the  August  term,  1899.  Reversed  and  remanded  with  directions. 
Opinion  filed  Maich  16, 1900. 

Statement. — This  action  is  upon  a  bill  filed  by  complain- 
ant Uhe,  and  sixteen  other  miners,  to  have  a  lien  declared 
and  enforced  against  the  real  estate,  consisting  of  eighty 
acres,  machinery,  appurtenances,  etc.,  described  in  the  bill. 
Complainants  were  employed  by  the  American  Coal  Corn- 
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pany,  operating  as  a  sub-lessee  of  plaintiff  in  error,  who 
held  a  lease  from  the  owners  in  fee.  Subsequently  he 
acquired  an  interest  in  fee  to  two-fifths  of  the  eighty-acre 
tract.  The  American  Coal  Company  failed  to  pay  defend- 
ants in  error  what  it  owed  them,  and  abandoned  the  pos- 
session, which  was  resumed  by  plaintiff  in  error.  The  bill 
avers  that  some  of  the  coal  mined  by  defendants  in  error 
was  sold  by  plaintiff  in  error  and  money  received  for  it  by 
him. 

The  lien  sought  to  be  enforced  is  claimed  under  section 
44  of  chapter  93,  Hurd's  Statutes,  which  is  as  follows: 

"That  every  laborer  or  miner  who  shall perforr/i  labor  in 
opening  and  developing  any  coal  mine,  including  sinking 
shafts,  constructing  slopes,  or  drifts,  mining  coal  and  the 
like,  shall  have  a  lien  upon  all  the  property  of  the  person, 
firm  or  corporation  owning,  constructing  or  operating  such 
mine,  used  in  the  construction  or  operation  thereof,  includ- 
ing real  estate,  buildings,  engines,  cars,  mules,  scales  and  all 
other  personal  property,  for  the  value  of  such  labor  for  the 
full  amount  thereof,  upon  the  same  terms,  with  the  same 
rights,  and  to  be  secured  and  enforced  as  mechanics'  liens 
are  secured  and  enforced." 

The  section  of  the  mechanics'  lien  law  that  defendants  in 
error  claim  in  connection  with  Sec.  44,  supra^  gives  them  a 
right  to  a  lien,  is  as  follows : 

"That  any  person  who  shall,  by  any  contract  with  the 
owner  of  a  lot  of  land,  or  with  one  whom  such  owner  has 
authorized  or  knowingly  permitted  to  improve  the  same, 
*  *  *  shall  have  a  lien  upon  the  whole  of  such  tract  of 
land  or  lot,  and  upon  the  adjoining  or  adjacent  lots  of  such 
owner,  constituting  the  same  promises  and  occupied  or  used 
with  such  lot  as  a  place  of  residence  or  business."  Sec.  15, 
Chap.  82,  Hurd's  Statutes. 

A.  G.  Gordon,  attorney  for  appellants. 

H.  Clay  Horner,  attorney  for  appellees. 

Mr.  Justice  Worthington  delivered  the  opinion  of  the 
court. 
A  demurrer  was  filed  to  the  bill  and  overruled  by  the 
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court.  Plaintiff  in  error  abided  by  his  demurrer.  The 
question,  then,  for  decision,  is,  whether  the  allegations  of  the 
bill  present  a  case  under  the  statute,  that  entitles  defendant 
in  error  to  the  lien  claimed.  If  it  is  not  authorized  by  the 
statute,  the  court  erred  in  overruling  the  demurrer,  as  the 
lien,  if  any,  is  purely  statutory. 

It  is  nowhere  averred  in  the  bill  that  the  work  and  labor 
performed,  or  any  part  of  it,  was  in  opening  and  developing 
any  coal  mines.  By  the  terms  of  the  statute,  a  lien  is 
f::iven  only  for  labor  in  "  opening  and  developing  a  mine." 
That  labor  might  consist  of  "  sinking  shafts,  constructing 
slopes  or  drifts,  mining  coal,  or  the  like,"  but  to  entitle  the 
laborer  to  a  lien,  such  labor  is  restricted  to  "  opening  and 
developing  "  the  mine.  We  can  not  presume  that  when  the 
legislature  used  those  limiting  words,  that  nothing  was 
meant  by  them;  or,  that  so  using  them,  a  lien  was  intended 
to  be  given  upon  the  real  estate  and  appurtenances  of  a 
mine  to  every  miner  who  dug  coal  in  the  mine  after  it  was 
opened  and  developed.  Neither  does  the  section  of  the 
mechanics'  lien  law,  referred  to  by  counsel  for  defendants  in 
error,  remove  the  limitation  contained  in  Sec.  44,  supra^  or 
in  any  way  widen  the  application  of  the  section.  Its  pur- 
pose is  to  point  out  how  a  lien,  when  it  exists  under  Sec.  44, 
may  be  enforced. 

The  demurrer  should  have  been  sustained. 

For  the  reasons  above  stated,  the  judgment  of  the  Circuit 
Court  is  reversed  and  the  cause  remanded,  with  directions 
to  sustain  the  demurrer. 


Clarence  E.  Blackmer  y.  Summit  Coal  and  Mining  Co. 

1.  Aqk^cy— 'Contracts  of^  to  he  Strictly  Conati^ed,— The  contract  of 
agency  is  to  be  strictly  construed,  and  persons  who  deal  with  an  agent, 
as  such,  must  do  so  at  their  peril. 

2.  Same — Cwistimction  of  a  Contract  of. —A  company  which  owned 
and  operated  a  small  uoal  mine  with  a  capacity  of  about  three  car  loads 
per  day,  being  desirous  of  establishing  an  agency  in  St.  Louis  for  the  sale 
of  itb  coal,  entered  into  a  contract  with  an  agent,  employing  him  for  a 
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year  to  maintain  an  office  and  to  sell  all  its  coal  rained  at  the  best  pos- 
sible price.  It  loas  held  that  this  contract  did  not  authorize  the  agent  to 
sell  for  future  delivery  or  to  contract  for  the  sale  of  more  coal  than  the 
mine  could  produce,  for  a  future  delivery. 

Assumpsit,  for  breach  of  contract.  Appeal  from  the  Circuit  Court 
of  St  Clair  County;  the  Hon.  Silas  Cook,  Judge,  presiding.  Heard  in 
this  court  at  the  August  term,  1899.  Affirmed.  Opinion  filed  March 
16,  1900. 

August  Eebenack,  Gustavus  A.  Koerneb  and  Victor 
K.  Koerneb,  attorneys  for  appellant. 

Dill  &  Wilderman,  attorneys  for  appellee. 

Mr.  Justice  Creighton  delivered  the  opinion  of  the  court. 

This  is  an  action  of  assumpsit  in  the  Circuit  Court  of  St. 
Clair  County  by  appellant  against  appellee  to  recover  dam- 
ages for  breach  of  an  alleged  contract  to  furnish  coal.  Trial 
was  by  jury.  Verdict  and  judgment  in  favor  of  appellee  for 
costs. 

The  declaration  is  in  the  usual  form,  based  upon  the  fol- 
lowing agreement: 

"  St.  Louis,  Mo.,  June  15, 1896. 

"This  agreement  made  and  entered  into  by  and  between 
the  Summit  Coal  and  Mining  Company,  an  Illinois  corpora- 
tion located  at  Birkner,  111.,  party  of  the  first  part,  and  C. 
E.  Blackmer,  doing  business  as  the  Hart  Coal  Company  of  St. 
Louis,  State  of  ilissouri,  party  of  the  second  part,  witness- 
eth  :  The  said  Summit  Coal  and  Mining  Company  hereby 
agrees  to  furnish  the  said  C.  E.  Blackmer  bituminous 
standard  coal  mined  by  the  Summit  Coal  and  Mining  Com- 
pany at  Birkner,  111.,  same  to  be  screened,  merchantable 
coal,  in  car  load  lots  not  to  exceed  five  cars  per  day,  for  forty 
(40)  cents  per  ton  at  the  mine,  payable  on  the  10th  of  each 
month  for  all  coal  used  the  previous  month,  beginning  June 
15,  1896,  and  continuous  for  a  period  of  ten  months,  and 
in  consideration  of  the  above  agreement  the  said  C.  E. 
Blackmer  hereby  agrees  to  take  all  the  said  soft  coal  of 
standard  quality  that  his  business  will  require,  and  agrees 
to  sell  no  other  soft  coal  of  standard  quality. 

Summit  Coal  and  Mining  Company, 

Per  John   Maddox,  Agent. 
C.  E.  Blackmer. 
Witness:  Jos.  H.  Barr." 
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To  this  declaration  appellant  pleaded  the  general  issue 
verified  by  affidavit,  and  a  special  plea  setting  up  that  the 
alleged  contract  was  procured  by  fraud. 

Appellee  owned  and  operated  a  small  coal  mine  with  a 
capacity  of  about  three  car  loads  per  day,  and  being  desirous 
of  establishing  an  agency  in  St.  Louis  for  the  sale  of  the 
product  of  the  mine,  entered  into  a  contract  with  one  John 
Maddox,  employing  him  for  one  year  at  a  salary  of  $60  per 
month.  By  this  contract  it  was  the  duty  of  Maddox 
to  maintain  an  office  in  St.  Louis  at  the  expense  of  appellee 
and  "  to  sell  all  coal  mined  at  the  best  possible  price." 

During  the  time  Maddox  was  thus  in  the  employ  of  appellee 
he  occupied  an  office  with  appellant,  and  on  the  15th  day  of 
June,  1896,  executed  to  appellant  the  contract  sued  on.  As 
soon  as  appellee  learned  of  this  contract  it  repudiated  it 
and  denied  Maddox's  authority  to  make  such  a  contract  or 
ta  make  any  contract  for  the  future  output  of  the  mine. 

We  are  of  opinion  this  contract  of  agency  did  not  author- 
ize Maddox  to  sell  for  future  delivery  the  output  of  the 
mine,  much  less  to  contract  the  sale  of  more  than  the  mine 
could  produce,  for  a  future  period  covering  ten  months. 
Appellant  was  conversant  with  all  the  facts,  but  if  he  had 
not  been,  the  law  is,  that  one  who  deals  with  an  agent  does 
so  at  his  peril 

We  do  not  feel  called  upon  to  discuss  any  of  the  other 
questions  raised.  The  judgment  of  the  Circuit  Court  is 
affirmed. 


d<)7    128|  McArthur  Brothers  Co.  v.  WiHiam  A.  Trontt. 

1.  Master  and  Servant— Performing  Acta  Knonm  to  be  Danger- 
arts  by  Direction  of  the  Master.— A  servant,  who,  without  objection,  per- 
forms an  act  in  obedience  to  the  directions  of  his  master,  but  which  be 
knows  to  be  dangerous,  is  not  in  the  exercise  of  ordinary  care  for  his 
{)ersonal  safety,  and  can  not  recover  for  injuries  received  by  him  in  the 
performance  of  such  act 

Action  In  Case,  for  personal  injuries.  The  Hon.  Joseph  P.  Robarts, 
Judge,  presiding.  Heard  in  this  court  at  the  August  term,  1B99.  Be- 
versed,  with  a  finding  of  facts.    Opinion  filed  Mai'ch  16,  1900.  j 
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Statemeut.— This  was  a  suit  to  recover  damages  for  an 
injury  resulting  in  the  amputation  of  both  legs.  Verdict 
and  judgment  for  appellee  for  $20,000. 

The  first  count  of  the  declaration  alleges  negligence  as 
follows : 

"  And  plaintiff  avers  that  he  was  a  brakeman  on  one  of 
the  said  trains  in  the  employ  of  defendant,  and  on  the 
date  aforesaid  was  at  his  proper  place  on  defendant's  train 
as  such  brakeman,  and  deienaant  carelessly  and  negligently 
ordered  and  commanded  him  to  get  off  of  said  train  while 
it  was  in  motion." 

Then  follows  an  averment  that  in  getting  off,  in  obedi- 
ence to  said  order,  and  while  using  ordinary  care  for  his 
personal  safety,  he  fell  and  both  his  legs  were  run  over. 
The  second  count  is  similar,  except  that  the  allegation  of 
negligence  is  worded  as  follows : 

"  Plaintiff  avers  that  he  was,  on  the  date  aforesaid,  in  the 
employ  of  defendant,  as  brakeman  on  defendant's  said  train, 
and  while  he  was  so  employed  in  the  line  of  his  duty  as 
such  employe  on  said  train,'  said  Frank  McNeal,  then  and 
there  present,  and  exercising  his  authority  as  superintend- 
ent or  foreman  of  said  work,  then  and  there  negligently 
ordered  and  commanded  plaintiff  to  get  off  of  said  train, 
while  it  was  loaded  with  dirt  and  in  motion." 

Defendant  pleaded  not  guilty. 

McArthur  Bros.,  appellants,  were  contractors  with  the 
I.  C.  R.  R.  Co.,  engaged  in  filling  up  with  dirt,  trestle  work 
about  a  mile  and  a  half  in  length.  The  dirt  used  was 
secured  about  a  mile  and  a  half  east  of  Murphysboro,  and 
was  loaded  into  tmins  of  flat  dump-cars,  drawn  by  an  ordi- 
nary locomotive,  which  cars  were  run  onto  the  trestle  and 
the  dirt  dumped  therefrom.  These  trains  were  operated 
by  two  men  to  each  train,  one  on  the  engine,  who  acted  as 
engineer  and  fireman,  and  one  on  the  cars,  who  acted  as 
brakeman,  and  to  some  extent  as  conductor.  The  custom 
was  to  back  the  trains  when  loaded,  to  the  point  where  the 
filling  was  in  progress.  Nineteen  cars  were  in  a  train* 
The  trestle  varied  in  height,  reaching  some  sixteen  feet  at 
the  Murphysboro  terminus.  In  backing  the  train  the  con- 
ductor or  brakeman,  whichever  he  may  be  called,  riding  on 
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the  back  car,  would  signal  the  engineer  when  and  where  to 
stop.  The  work  was  being  done  under  the  supervision  of 
Frank  McNeal,  superintendent  for  appellants,  who,  as  such, 
employed  and  discharged  all  the  hands  engaged  thereon 
and  had  general  supervision  of  all  the  different  departments 
of  the  work.  Appellee  was  injured  on  September  23, 1898. 
He  had  applied  for  work  to  McNeal  as  a  train  hand,  statintj; 
his  experience  as  a  railroad  man,  and  was  first  given  work 
as  a  member  of  a  dump  gang,  and  later,  about  three  weeks 
before  the  accident,  given  charge  of  one  of  the  dirt  trains. 
He  was  forty  years  of  age,  and  had  railroaded  for  fifteen 
years,  having  worked  as  a  brakeman,  switchman  and  fire- 
man on  a  number  of  different  railroads.  Appellee  and 
McNeal  were  the  only  persons  present  when  the  conversa- 
tion immediately  preceding  the  accident  took  place,  and 
their  statements  of  what  was  said  and  of  what  occurred 
differ  but  little. 

The  track  extended  in  Murphysboro  to  a  point  near' 
Cherry  street,  and  at  th^  time  of  the  accident  the  trestle 
was  filled  up  to  Evelyn  street,  one  block  east  of  Cherry. 
McNeal  lived  about  a  block  west  of  Cherry,  and  was  going 
home  to  his  dinner  at  the  time  in  question.  Evelyn  street 
is  crossed  by  an  iron  bridge  sixteen  feet  high,  which  was 
the  height  of  the  grade  of  the  track  just  east  of  Evelyn 
street;  the  width  of  the  grade  at  the  top  was  twenty  feet. 
The  west  end  of  the  track  was  at  such  a  distance  from 
Evelyn  street  as  to  only  allow  some  sixteen  cars  to  stand 
between  Evelyn  and  Cherry  streets,  thus  requiring  the 
engine  and  one  or  two  cars  to  stand  east  of  Evelyn  street 
when  the  train  came  to  a  stop. 

On  the  day  of  the  accident,  afler  the  cars  were  loaded 
with  dirt,  McNeal  got  on  the  end,  or  hind  car,  when  the 
train  started  from  where  it  was  being  loaded,  and  sat  down 
on  the  dirt,  a  little  ahead  of  appellee.  When  McNeal  got 
on  the  train,  as  appellee  testifies,  he  "asked  me  if  I  was 
going  to  stay  there  for  dinner,  or  was  going  down  to  the 
dump,  and  I  believe  I  told  him  I  would  go  down  to  the 
dump,  and  let  the  other  fellows  go,  so  as  to  give  the  steam 
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shovel  water,  and  he  said  *All  right,  I  will  go  over  with 
you.' " 

As  the  two  men  approached  Evelyn  street,  according  to 
McNeaFs  testimony,  he  said  to  appellee, ''  Where  is  your 
dinner?"  Appellee  answered,  "On  the  engine."  McNeal 
then  said,  "  Very  well;  you  can  get  otf  and  I  will  ride  the 
train  over,  as  I  am  going  to  dinner." 

Appellee's  version  of  what  McNeal  said  is:  "Well,  you 
jump  off  here  and  get  your  lunch,  and  stop  the  engine  here 
at  the  pier,  and  I  will  ride  over  and  get  my  dinner."  There- 
upon, without  objection,  appellee  stepped  to  the  side  of  the 
car,  and  placing  his  foot  on  the  top  of  the  side-board,  started 
to  jump  from  the  car  while  it  was  in  motion,  when  his  foot 
slipped  and  he  fell  forward  out  of  the  car,  and  striking  the 
ground,  so  rolled  as  to  bring  both  legs  over  the  rail,  in  which 
position  they  were  crushed  by  the  cars.  The  train  at  the 
time  was  running  from  four  to  six  miles  an  hour.  Appellee 
had  jumped  from  these  same  cars,  in  this  same  way,  prior 
to  the  time  in  question.  As  a  railroad  brakeman  he  had 
been  accustomed  for  years  to  jump  from  moving  trains,  and 
was  familiar  with  the  dangers  incident  thereto.  McNeal, 
so  far  as  the  evidence  shows,  had  no  experience  as  a  train 
hand,  and  was  six  years  the  junior  of  appellee,  being  thirty- 
four  years  of  age. 

Percy  Werner,  attorney  for  appellant;  H.  W.  Maoee  and 
John  M.  Herbert,  of  counsel. 

William  A.  Schwartz,  attorney  for  appellee ;  R.  J.  Mc- 
Elvain,  of  counsel. 

Mr.  Justice  Worthinoton  delivered  the  opinion  of  the 
court. 

McNeal  and  appellee  are  the  only  witnesses  to  the  con- 
versation immediately  before  appellee  jumped  from  the  car. 
At  the  close  of  appellee's  testimony,  and  again  after  all  the 
testimony,  appellant  moved  the  court  to  instruct  the  jury 
to  find  the  defendant  not  guilty.  This  the  court  refused, 
and  the  refusal  is  assigned  as  error. 
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In  considering  the  assignment  of  error  it  must  be  decided 
upon  the  version  of  the  conversation  as  given  by  appellee, 
since  the  conclusion  of  the  jury,  listening  to  both  McNeal 
and  appellee,  as  to  which  stated  the  conversation  correctly, 
is  binding  upon  this  court. 

The  contention  of  appellant  is,  that  the  direction  of  Mc- 
Neal "to  jump  oflf,"  was  not  such  an  order  as  brings  this 
case  in  line  with  the  decisions  of  the  Supreme  Court,  where 
judgments  have  been  sustained  for  injuries  to  employes 
received  in  consequence  of  obeying  the  commands  of  their 
employers;  and  that  appellee,  being  an  experienced  railroad 
man,  was  fully  cognizant  of  the  danger  that  he  risked  in 
jumping,  and  assumed  it;  and  therefore  can  not  recover. 

That  appellee  was  an  experienced  railroad  employe  is 
shown  by  his  own  evidence.  He  testifies,  in  cross-examina- 
tion, that  "  it  has  been  fifteen  years  since  1  commenced 
railroading,  and  I  have  had  ten  years  continuous  service.  1 
have  worked  as  brakeman,  switchman  and  firing  an  engine.'* 
lie  further  testifies : 

"  I  had  often  jumped  from  moving  trains  before  in  my 
ten  years'  experience  as  a  brakeman.  *  *  *  The  three 
weeks  that  I  was  working  on  this  dirt  train,  I  had  frequently 
jumped  oflf  the  train  while  it  was  in  motion,  and  I  jumpeH 
off  just  the  same  way  I  jumped  oflf  this  time,  except  when 
the  train  stopped.  ^^  *  *  I  was  on  the  top  of  the  car, 
and  I  just  got  up  and  jumped  off,  that  is  all.  I  knew  I  was 
jumping  off.  I  was  not  very  slow;  we  were  getting  close 
to  the  trestle.  I  made  no  objection  to  getting  off.  I  did 
it  because  I  was  ordered.  Of  course  I  had  no  such  idea  of 
getting  hurt,  and  I  do  not  suppose  he  had  either.  I  did 
not  hesitate;  I  went  there  as  usual  and  put  my  foot  up  on 
the  top  and  undertook  to  leap  over,  and  my  foot  slipped 
when  I  tried  to  jump.  Of  course  all  we  people  take  chances. 
*  ''^^  *  Of  course  I  supposed  I  could  get  off  all  right. 
There  is  always  danger  in  jumping  off  a  moving  train;  more 
danger  in  some  than  in  others.  *  *  *  When  1  stood 
upright  on  the  highest  point  of  this  car,  my  feet  were  six 
feet  three  inches  over  the  top  of  tiie  rail,  sol  undertook  to 
jump  down  off  that  car  six  feet  and  three  inches.  The  car ' 
was  not  running  over  six  miles  an  hour.  I  just  jumped 
straight  out  from  the  side  of  the  car.  I  did  not  have  time 
to  jump  with  the  train.     *    *    ♦    J  jumped  off  there  be- 
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fore.  ♦  ♦  *  I  had  no  time  to  stand  and  parley  about 
the  best  way  to  jump  off.  I  did  not  stop  at  all;  I  just  raised 
up  and  jumped.  *  *  *  According  to  the  construction  of 
the  cars,  I  knew  getting  on  and  off  was  dangerous.  I  knew 
that  all  right" 

Upon  re-direct  examination,  appellee  testifies : 

"  On  the  cars  in  question  there  were  no  hand  rails,  and 
nothing  to  jump  off  from;  nothing  to  hold  to.  I  had  got- 
ten off  these  cars  before  when  I  got  a  signal  to  stop,  of 
course.  McNeal  told  me  that  he  wanted  to  give  some  of 
that  dirt  to  the  teams  on  the  Cherry  street  crossing,  and  he 
wanted  the  engine  stopped  at  the  pier  on  the  east  side  of 
Evelyn  street.  If  I  had  jumped  off  on  my  own  accord  I 
guess  I  would  have  been  taking  chances;  but  I  think  it  was 
them  taking  the  chances  when  they  told  me  to  get  off  at 
that  place  on  the  track.  McNeal  did  not  make  any  obiec- 
tions  to  my  getting  off  that  way.  He  did  not  tell  me  what 
way  to  get  oflf." 

These  extracts  from  the  testimony  of  appellee,  as  given 
in  the  abstract,  make  it  clear  that  he  knew  the  situation, 
and  the  danger  of  jumping  from  such  a  train  when  in 
motion.  It  is  not  the  case  of  an  order  given  by  an  em- 
ployer who  knows,  or  is  presumed  to  know,  the  danger  of 
its  obeyance,  to  an  employe  who  does  not  know  it,  or  who 
may  be  presumed  not  to  know  it,  as  well  as  his  employer. 
So  far  as  the  evidence  discloses,  appellee  comprehended  the 
danger  of  jumping  from  the  car  fully  as  well  as  McNeal,  if 
not  better.  He  was  an  older  man,  with  years  of  practical 
experience  in  railroading.  Nor  is  it  the  case  of  an  order 
coupled  with  a  threat  of  discharge  if  not  promptly  obeyed, 
or  coupled  with  words  from  which  such  threat  might  be 
inferred.  In  this  respect  it  differs  from  the  cases  relied 
upon  by  appellee. 

In  C.  cfe  A.  R.  R  Co.  v.  May,  108  III.  294,  it  does  not 
appear  that  the  deceased  knew  of  the  risk,  while  the 
opinion  states  that  after  the  attention  of  the  superintend- 
ent was  called  to  the  danger  of  the  lumber  falling,  he  said : 
"  Let  the  lumber  go  to  the  devil,"  and  "  repeated  his  order 
with  emphasis." 

In  Con.  Coal  Co.  v.  Wombachen  134  111.  65,  it  is  said : 
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"Ritzheimer  (the  superintendent)  is  to  be  assumed  to 
have  known  of  the  danger  of  the  roof,  and  his  negligence 
in  failing  to  communicate  it  to  appellee  is  the  negligence  of 
appellant." 

In  this  case  it  appeared  that  the  superintendent  had 
knowledge  of  the  dangerous  condition  of  the  roof  of  the 
mine,  and  that  the  plaintiff  had  not,  and  was  not  apprise<i 
of  the  danger. 

In  Fanter  v.  Clark,  15  III.  App.  473,  the  person  injured 
was  a  boy  fourteen  years  of  age.  He  attempted  to  obey 
the  order  (to  take  out  a  sliver  while  a  planing  machine  was 
in  operation),  when  first  given,  but  failed,  and  told  his 
superior  who  gave  the  order  that  he  could  not  do  it,  when 
he  was  again  peremptorily  ordered  to  do  it.  In  passing 
upon  the  case  the  court  says : 

"  First,  that  under  the  circumstances,  in  view  of  the  plaint- 
iff's age,  and  the  positive  order  of  the  feeder  to  remove  the 
obstruction,  no  want  of  ordinary  care  is  imputable  to  the 
plaintiff;  second,  that  the  feeder  was  guilty  of  gross  negli- 
gence." 

In  W.,  St.  L.  &  P.  Ry.  Co.  v.  Hawk,  121  III.  263,  it  does 
not  appear  that  Hawk,  the  plaintiff,  was  cognizant  of  the 
danger  when  he  obeyed  the  order.  Other  cases,  not  cited 
by  appellee,  in  which  a  recovery  is  sustained,  throw  light 
upon  the  character  of  orders  that  make  the  employer 
responsible  for  injuries  sustained  in  obeying  them. 

In  111.  Steel  Co.  v.  Schymanowski,  162  111.  447,  there  is 
no  evidence  that  the  plaintiff  knew  of  the  liability  of  the 
ore  to  fall.  He  had  not  been  engaged  with  the  working 
force  in  the  day  time  in  blasting  the  pile,  and  when,  work- 
ing at  night  in  loading  what  had  fallen,  he  asked  for  more 
light,  he  was  ordered  by  the  superintendent,  with  an  oath 
and  an  abusive  epithet,  to  go  to  work.    In  this  case  it  is  said : 

"  The  servant  is  not  chargeable  with  contributing  negli- 
gence if  he  knows  that  defects  exist,  but  does  not  know,  or 
can  not  know,  by  the  exercise  of  ordinary  prudence,  that 
risks  exist." 

And  again : 

"When  the  master  orders  the  servant  to  perform  his 
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work,  the  latter  has  a  right  to  assume  that  the  former,  with 
his  superior  knowledge  of  the  facts,  would  not  expose  him 
to  unnecessary  perils.  The  servant  has  a  riffht  to  rest  upon 
the  assurance  that  there  is  no  danger,  whicn  is  implied  by 
such  an  order.  The  master  and  servant  are  not  altogether 
upon  a  footing  of  equality.  The  primary  duty  of  the  latter 
is  obedience,  and  he  can  not  be  charged  with  negligence  in 
obeying  an  order  of  the  master,  unless  he  acts  recklessly  in 
so  doing." 

In  the  case  at  bar  there  can  be  no  presumption  that  the 
master's  knowledge  of  the  risk  was  greater  than  that  of 
appellee,  nor  that  appellee  was  in  any  manner  ignorant  of 
the  risk. 

In  Con.  Coal  Co.  v.  Haenni,  146  III.  625,  where  a  black- 
smith in  the  employ  of  the  company  was  (»^lled  from  his 
work  to  help  raise  a  smokestack,  which,  falling,  injured 
him,  the  court  say : 

"  The  material  question  which  was  and  should  have  been 
presented  to  the  jury,  was,  whether  the  plaintiflf,  under  all 
the  circumstances,  had  sufficient  experience  or  knowledge 
to  understand  the  hazard  of  the  extra  work  which  he  was 
required  to  perform." 

If  this  was  a  material  question  in  the  case  cited,  it  is  a 
material  question  in  the  case  at  bar,  the  answer  to  which  is 
given  by  appellee's  testimony,  showing  that  he  did  have 
both  knowledge  and  experience. 

In  Morris  et  al.  v.  Pfeflfer,  77  III.  App.  517,  in  which  a 
judgment  for  plaintiflf  was  sustained  by  this  court,  the  evi- 
dence showed  that  while  plaintiflf  expressed  doubts  as  to 
the  safety  of  the  board  he  was  directed  to  use,  that,  in  reply, 
he  was  told  to  "  go  ahead  ♦  ♦  ♦  and  hurry  up,  if  you 
know  what  is  good  for  you,  and  want  to  keep  your  job." 

We  are  aware  of  no  decision  or  text  writer  holding  that 
a  recovery  can  be  had  for  personal  injuries,  when  the  party 
injured  fully  comprehends  the  danger  of  obeying  an  order, 
and  yet  obeys  it  without  protest  or  hesitation. 

Assuming  the  direction  of  McNeal  to  have  been  given, 
and  to  have  been  followed,  as  appellee  testifies,  with  his 
acknowledged  familiarity  with  railroading  and  the  danger 
of  jumping  from  cars  in  motion,  the  testimony  of  appellee 
shows  want  of  reasonable  and  ordinary  care  on  his  part, 
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not  excused  by  the  character  and  circumstances  of  the 
order. 

Jumping  from  the  car  may  have  been  as  safe  as  any  other 
way  of  leaving  it,  at  the  speed  at  which  it  was  runnino^. 
But  evidence  to  this  effect  does  not  tend  to  prove  that 
jumping  from  the  cars  was  reasonably  safe,  and  the  testi- 
mony of  appellee  shows  that  he  knew  that  jumping  from  a 
car  in  motion  was  dangerous.  It  is  apparent  that  the  sym- 
pathy of  the  jurors  for  api>ellee,  in  his  hopelessly  crippled 
condition,  must  have  warped  their  judgment.  The  instruc- 
tion to  find  for  defendant  should  have  been  given.  Roberts 
v.  0.  &  G.  T.  Ry.  Co.,  78  III.  App.  528;  Groszewski  v.  Chi. 
Sug.  R.  Co.,  84  111.  App.  586. 

The  remarks  of  the  trial  judge,  in  refusing  to  instruct 
the  jury  to  find  for  defendant,  have  no  proper  place  in 
the  bill  of  exceptions.  If  the  judge  thought  that  such  an 
instruction  should  have  been  given,  or  that  a  new  trial 
should  be  granted,  he  should  have  so  acted.  More  out  of 
place  still,  are  the  criticisms  upon  the  remarks  of  the  court 
found  in  appellee's  brief.  The  remarks  were  not  made  in 
the  presence  of  the  jury,  and  did  not  injure  appellant.  The 
respect  that  is  due  to  judges  in  passing  upon  contested 
issues  of  law,  is  fully  recognized  by  this  court,  and  counsel 
who  in  their  briefs  fail  to  show  due  respect,  take  nothing 
by  such  action. 

For  the  reasons  assigned,  the  judgment  of  the  Circuit 
Court  must  be  reversed. 

Finding  of  Facts, — We  find  that  appellee  was  not  in  the 
exercise  of  ordinary  care  at  the  time  of  the  injury,  and  was 
not  excused  from  the  exercise  of  such  care  by  appellant  or 
its  agent,  McNeal. 


The  People^  etc.,  v.  Jack  Orrand  et  al. 

1.  Appellate  Court  Practice—  Where  Apjwllee  Fails  to  File  Briefs. 
— Where  tlie  appeUee  files  qo  briefs  within  the  ten  days  allowed  him  by 
the  rules,  and  does  not  apply  for  an  extension  of  the  time  in  which  to 
file  them,  the  judgm^it  or  decree  wiU  be  reversed  pro  forma,  unless  the 
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court  on  examination  of  the  record  shall  deem  it  proper  to  decide  the 
case  on  its  merits. 

Debt,  on  surety's  bond.  Appeal  from  the  Circuit  Court  of  Richland 
County;  the  Hon.  Prince  A.  Pbarce,  Judge,  presiding.  Heard  in  this 
court  at  the  August  term,  1899.  Reversed  and  remanded.  Opinion  filed 
March  16,  1900. 

H.  G.  MoERis,  State's  Attorney,  for  appellant. 
No  appearance  by  appellees. 

Opinion  per  Curiam. 

The  rules  of  this  court  provide  that  the  call  of  the  docket 
of  returnable  cases  shall  commence  on  the  third  day  of  the 
term,  and  that  twenty  cases  per  day  shall  be  called,  when 
appellee's  or  plaintiff  in  error's  abstracts  and  briefs  must  be 
on  file  with  the  clerk,  unless  the  time  for  filing  them  shall 
be  extended  for  good  cause  shown. 

Appellee  or  defendant  in  error  is  required  to  file  his  brief 
within  ten  days  after  the  case  is  called  and  taken.  Rule 
30  provides  that  if  the  appellant  or  plaintiff  in  error  shall 
fail  to  file  either  his  abstracts  or  briefs  within  the  time  pre- 
scribed, the  judgment  or  decree  of  the  court  below  will  be 
atHrmed  on  the  call  of  the  docket,  unless  the  time  for  filing 
them  shall  be  extended  for  cause  shown. 

Rule  31  is  as  follows: 

"  If  the  defendant  in  error  or  appellee  shall  fail  to  file  his 
brief  in  compliance  with  these  rules,  the  judgment  or  decree 
will  be  reversed  pro  forma^  unless  the  court  on  examina- 
tion of  the  record  shall  deem  it  proper  to  decide  the  case 
on  its  merits." 

On  the  call  of  the  case,  appellant's  abstracts  and  briefs 
were  on  file,  but  appellees  filed  no  briefs  within  the  ten  days 
allowed  them  by  the  rule,  or  at  any  other  time,  nor  did  they 
apply  for  an  extension  of  time  in  which  to  file  them,  but 
seem  to  have  assumed  that  no  briefs  were  necessary.  Under 
the  circumstances  we  do  not  deem  it  proper  to  decide  the 
case  on  its  merits,  for  the  reason  that  the  failure  of  appel- 
lees to  furnish  the  court  with   briefs,  is  a  tacit  admission 
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that  there  is  error  in  the  record  for  which  the  jadgment 
should  be  reversed.  But  if  it  is  not  such  an  admission,  then 
we  are  entitled  to  the  assistance  of  counsel  in  demonstrating 
that  the  reasons  given  by  counsel  for  appellant,  why  the 
judgment  should  be  reversed,  are  incorrect  and  insufficient, 
unless  such  incorrectness  and  insufficiency  is  manifest  from 
a  casual  reading  of  the  reasons,  which  we  do  not  find  to  be 
the  case. 

Rules  of  court,  like  other  laws,  are  made  to  be  observed, 
since  without  them  the  business  of  the  court  soon  becomes 
demoralized;  and  parties  who  deliberately  omit  to  conform 
to  the  rules  must  suffer  the  consequences  of  such  omissions. 

For  a  failure  by  appellees  to  file  briefs  as  required  by  rule 
31  of  this  court,  the  judgment  of  the  Circuit  Court  is 
reversed  and  the  cause  remanded. 


School  Directors  of  District  No.  Two,  etc.,  t.  M.  J.  Orr. 

1,  Schools—  When  Teacher's  Certificate  is  Necessary,— It  the  teacher 
has  a  certificate  at  the  time  school  opens  it  is  sufficient 

2.  Saw&t— Burden  of  Proof  to  Show  What  Teacher  Earned,—Where 
a  teacher  is  preventeil  from  teaching  according  to  the  terms  of  the  con- 
tract, the  burden  of  proving  what  he  earned  or  might  have  earned  as  a 
set-off  to  reduce  his  damages  for  the  breach  of  the  contract,  is  upon 
defendants. 

•  8.  Harmless  Error— W^itt  Not  Jtistify  Reversal.— Where  an  error 
does  not  go  to  the  merits  of  the  case,  the  judgment  should  not  be  reversed 
because  of  it. 

Assampslt,  for  breach  of  contract  Appeal  from  the  Circuit  Court  of 
Wayne  County;  the  Hon.  Enoch  E.  Newun,  Judge,  presiding.  Heard 
in  this  court  at  the  August  term,  1899.  Judgment  affirmed  as  modified, 
Opmion  filed  March  16.  1900. 

Creighton  &  Thomas  and  W.  T.  Bonham,  attorneys  for 
appellants. 

Creighton,  Kramer  &  Kramer  and  J.  R.  Holt,  attorneys 
for  appellee. 
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Mr.  Prksiding  Justice  Bigelow  delivered  the  opinion  of 
the  court 

From  appellants'  statement  of  the  case  it  appears  that 
this  suit  was  brought  by,  appellee  against  appellants  for  a 
breach  of  a  contract  by  appellee  with  appellants  to  teach  a 
five  months  term  of  school  at  $35  per  month.  Appellee 
claimed  the  contract  was  made  April  19, 1897,  and  the  term 
of  school  w^s  to  commence  October  4th  of  that  year.  At 
the  time  of  the  claimed  date  of  the  contract,  appellee  had 
no  certificate  of  qualification  as  a  teacher,  nor  did  he  secure 
one  until  about  September  4th  of  that  year,  although  he 
had  been  examined  in  the  month  of  July  previous. 

After  he  failed  to  secure  a  certificate  at  his  July  exam- 
ination the  appellants  learned  of  the  fact,  and  before  he 
received  his  certificate  on  September  4th,  they  employed 
another  person  to  teach  the  school,  and  when  appellee  went 
'  to  begin  teaching  he  was  prevented  from  doing  so  by  appel- 
lants. 

After  the  expiration  of  the  school  term,  appellee  sued 
appellants  in  assumpsit  and  recovered  a  verdict  and  judg- 
ment for  $97.70,  from  which  the  directors  of  the  school  dis- 
trict have  appealed. 

Counsel  for  appellants  in  their  statement  say  that  "  most 
of  the  facts  are  uncontroverted,"  and  they  commence  their 
argument  by  saying : 

"  Aside  from  the  fact  that  the  evidence  in  this  case  suffi- 
ciently preponderates  in  favor  of  appellants  to  have  war- 
ranted the  trial  courts  in  setting  aside  the  verdict,  there 
are  at  least  three  other  grave  errors  in  the  record,  either 
one  of  which  is  sufficient  cause  for  reversal,  viz.:  the 
instructions  of  the  court  upon  the  question  of  teachers' cer- 
tificates; his  instructions  upon  the  measure  of  damages, 
and  the  awarding  of  a  general  execution  upon  the  judg- 
ment." 

We  are  unable  to  agree  with  the  counsel  in  regard  to  the 
preponderance  of  the  evidence,  and  are  of  the  opinion  that 
it  decidedly  preponderated  in  favor  of  appellee,  and  that 
neither  the  jury  nor  the  court  made  any  mistake  in  that 
respect. 

Plaintiff's  instruction  complained  of,  relates  to  the  time 
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when  appellee  should  have  had  his  certificate  of  qualifica- 
tion to  teach,  the  contention  of  appellants  being  that  appel- 
lee should  have  been  possessed  of  it  at  the  time  the  con- 
tract was  made,  while  the  instruction  told  the  jury  that  if 
he  was  possessed  of  it  at  the  time  he  was  to  begin  teaching 
it  was  sufficient.  The  question  on  this  contention  was 
determined  by  the  Appellate  Court  of  the  Third  District 
in  the  case  of  Pollard  v.  School  District  No.  9,  65  111.  App. 
104,  where  the  court  held  that  if  the  teacher  had  her  cer- 
tificate at  the  time  her  school  was  to  open,  it  was  sufficient 
under  the  law  as  it  now  is.  We  are  satisfied  that  the  hold- 
ing in  that  case  is  correct,  and  the  contention  of  appellants 
is  unsupported  by  the  law;  see  Laws  of  1893,  p.  181;  Kurd's 
R.  S.  1895,  Chap.  122,  Art.  7,  Sec.  5. 

Appellants'  refused  instruction  on  the  measure  of  dam- 
ages, of  which  complaint  is  made,  was  as  follows : 

''  The  jury  are  instructed  that  before  the  plaintiff  can 
recover  in  said  suit  he  must  show  by  a  preponderance  of 
evidence  that  he  made  a  reasonable  effort  to  obtain  similar 
employment  for  the  time  covered  by  the  alleged  contract 
and  failed,  and  unless  you  so  believe  you  should  find  for  the 
defendants." 

As  modified  and  given  it  is  as  follows : 

"The  jury  are  instructed  that  before  the  plaintiff  can 
recover  in  the  said  suit,  he  must  show  by  preponderance 
of  evidence  that  he  made  a  reasonable  effort  to  obtain 
another  school  to  teach  or  obtain  similar  employment 
for  the  time  covered  by  the  alleged  contract,  and  failed, 
and  unless  you  should  so  believe,  you  should  find  for  the 
defendants." 

The  only  evidence  in  the  record  on  which  it  is  claimed 
the  instruction  is  based,  was  given  by  appellee  as  follows : 

"  I  had  partial  occupation,  and  was  around  the  county 
and  kept  inquiring  one  place  and  another  of  different  par- 
ties, if  they  knew  of  any  school  that  was  vacant.  There  was 
none  in  that  section.     1  was  unable  to  get  any  other  school." 

It  does  not  appear  from  this  evidence  that  appellee  ever 
received  or  even  earned  a  cent  during  the  term  he  was  to 
teach,  but  his  "occupation"  seems  to  have  been  traveling 
around  in  search  of  a  school  to  teach. 
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The  evidence  was  insuflBcient  to  base  an  instruction  upon. 

What  appellee  could  have  earned,  appellants  could  have 
claimed  the  benefit  of  only  as  a  set-off,  to  reduce  appellee's 
dama'ges  for  the  breach  of  the  contract,  and  the  burden  of 
proving  what  he  earned,  or  might  have  earned,  was  upon 
appellants.  School  Directors  v.  Crews,  23  111.  App.  367; 
Brown  v.  Board  of  Education,  29  Id.  572;  School  Directors, 
etc.,  V.  Stilley,  36  Id.  133. 

The  instruction  as  asked,  as  well  as  when  modified  and 
given,  was  erroneous,  but  appellants  have  no  reason  to  com- 
plain. It  is  not  often  that  counsel  complain  of  errors  that 
benefit  their  side  of  the  case. 

It  was  error  to  award  execution  on  the  judgment,  but 
the  error  does  not  go  to  the  merits  of  the  case,  and  therefore 
the  judgment  should  not  be  reversed  because  of  it.  The 
judgment  will  be  modified  by  eliminating  the  order  award- 
ing execution,  and  as  so  modified  will  be  affirmed.  City  of 
Flora  V.  Naney,  31  111.  App.  493, 136  111.  45;  City  of  Pekin  v. 
McMahon,  53111.  App.  1S9,  154  111.  141. 


Illinois  Central  B.  B.  Co.  v.  Louis  Zerwick,  Adm. 

1.  Ck)NTRiBUTORY  NKGLiaENCE— FatoZ  to  Recovery.— Any  negligence 
of  an  employe,  which  materiaUy  contributes  to  the  injury  for  which 
he  sues,  wiU  defeat  his  action. 

2.  Sx^iE— Knowingly  Disobeying  a  Reasonable  Rule. — If  an  employe 
knowingly  and  intentionally  disobeys  a  reasonable  rule  or  regulation 
established  for  his  safety,  and  the  act  of  disobedience  is  the  proximate 
cause  of  the  injury  complained  of,  he  can  not  recover. 

Action  In  Case,  for  personal  injuries.  Appeal  from  the  City  Court  of 
East  St.  Louis;  the  Hon.  Silas  Cook,  Judge,  presiding.  Heard  in  this 
court  at  the  August  term,  1899.  Affirmed.  Opinion  filed  March  16, 
1900. 

GusTAvtTS  A.  KortfeNEB  and  Yictor  K.  Koerner,  attor- 
neys for  appellant;  John  G.  DBENiNAN,  of  counseL 
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T.  M.  MooNEYHAM,  Jesse  M.  Freels  and  M.  V.  Joyce, 
attorneys  for  appellee;  Merrill  &  Mooneyham,  of  counsel. 

Mr.  JusncE  Worthington  delivered  the  opinion  of  the 
court. 

John  L.  Hartley  was  in  the  employ  of  appellant  as  a 
fireman  on  a  freight  train,  and  was  killed  about  one  o'clock 
in  the  morning  of  March  3,  1899,  at  a  coal  chute  near 
Belleville,  while  the  tender  to  the  engine  was  taking  coal 
from  the  chute.  Upon  arrival  at  Belleville,  the  engineer 
left  the  train  on  a  switch  from  1,200  to  1,500  feet  from  the 
chute,  and  then  backed  up  to  the  chute.  In  so  doing  he 
gave  the  engine  steam,  and  after  running  a  short  distance, 
shut  ofif  steam,  leaving  it  to  run  from  600  to  800  feet  by  its 
momentum,  to  the  right  position  at  the  chute.  There  were 
present  at  the  chute,  in  addition  to  the  engineer,  Wm.  J. 
Smith,  and  the  deceased,  two  colored  boys,  Monroe  and 
Charles  Oliver,  who  were  sixteen  and  eighteen  years  old, 
and  were  employed  at  the  chute.  The  only  eye  witness  to 
the  accident  was  the  boy  Monroe  Oliver,  called  as  a  witness 
by  the  plaintiff.  His  testimony  is  to  the  eflFect  that  Hart- 
ley was  standing  on  the  rear  end  of  the  engine  tender;  that 
from  there  he  took  hold  of  the  chain  to  pull  down  the 
chute,  and  then  walked  under  the  chute  and  took  up  his 
position  on  the  front  end  of  the  tender,  between  the  cab  of 
the  engine  and  the  apron  of  the  coal  chute.  While  in  that 
position,  and  while  the  coal  was  running  from  the  chute, 
the  engine,  from  some  cause  not  clearly  shown,  moved  back- 
ward toward  the  north  a  short  distance,  about  a  foot,  or 
perhaps  slightly  more,  crushing  Hartley  between  the  engine 
cab  and  the  apron  of  the  chute. 

There  is  a  conflict  in  the  evidence  as  to  whether  the 
track  at  the  chute  is  level  or  slightly  up  grade;  also  a  con- 
flict as  to  the  condition  of  the  engine,  there  being  testimony 
to  the  effect  that  it  was  "  tricky,"  that  is,  with  the  steam 
shut  off,  it  was  liable  to  move,  on  account  of  imperfect 
appliances  for  entirely  shutting  off  the  steam.  Other  wit- 
nesses testify  that  it  was  in  all  respects  in  good  order. 
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There  are  two  counts  in  the  declaration,  which,  after  apt 
allegations  of  ownership  and  operation  of  the  road  and  coal 
chutes,  are  in  substance  as  follows : 

In  the  first  count  the  plaintiff  alleges  that  defendant  had 
a  certain  coal  chute  in  the  city  of  Belleville,  which  coal 
chute  had  an  apron  attached  thereto;  that  the  apron  of 
said  coal  chute  was  constructed  in  such  a  manner  that  in 
case  a  locomotive  engine  should  be  moved  while  being 
coaled  at  the  chute,  the  apron  was  liable  to  catch  or  strike 
the  fireman  on  the  engine,  and  thereby  injure  him,  of  which 
construction  of  the  said  apron  and  chute  the  said  defendant 
had  full  knowledge;  that  plaintiff's  intestate  was  in  the 
employ  of  the  defendant  in  the  capacity  of  locomotive 
fireman;  that  it  then  and  there  became  the  duty  of  the 
defendant  to  instruct  the  plaintiff's  intestate  of  the  dangers 
latent  and  patent  in  the  connection  of  his  said  employ- 
ment; that  among  the  duties  of  plaintiff's  intestate  was 
the  duty  of  coaling  his  engine  from  the  various  chutes 
of  the  defendant,  including  the  above  named  chute  in  the 
said  city  of  Belleville;  that  the  defendant  negligently  failed 
to  instruct  the  plaintiff  of  the  dangerous  condition  and 
dangerous  construction  of  the  aforesaid  coal  chute;  that 
while  the  plaintiff's  intestate  was  engaged  in  coaling  his 
engine  at  the  said  chute,  and  while  in  the  exercise  of  due 
care  and  caution  for  his  own  safety,  and  having  no  notice 
of  the  dangerous  condition  and  dangerous  construction  of 
the  coal  chute,  the  engine  upon  which  the  said  intestate 
was  then  and  there  working,  automatically  moved  back- 
ward, and  by  reason  of  the  dangerous  condition  and  the 
dangerous  construction  of  the  said  coal  chute,  the  apron 
thereof  came  in  contact  with  plaintiff's  intestate,  and  then 
and  there  caught  and  struck  him,  and  inflicted  upon  his 
person  divers  wounds,  injuries  and  bruises,  from  the  effects 
of  which  the  said  intestate  then  and  there  died. 

The  second  count  alleges  that  the  defendant  then  and 
there  had  a  certain  locomotive  engine,  which  was  in  unsafe 
anddangerous  condition,and  which  had  a  worn  anddefective 
throttle  valve,  and  had  worn  and  defective  brakes,  which 
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said  worn  and  defective  and  dangerous  condition  of  the 
said  locomotive  engine,  and  of  the  throttle  valve  and  brakes 
thereof,  was  well  known  to  the  defendant,  or  by  the  exercise 
of  due  care  might  have  been  known  to  it;  that  the  defend- 
ant had,  in  the  city  of  Belleville,  a  coal  chute,  which  coal 
chute  had  a  certain  apron  attached  thereto,  and  which  said 
chute  and  the  apron  thereof  were  constructed  in  a  danger- 
ous and  unsafe  manner,  by  being  constructed  in  such  a 
manner  that  in  case  a  locomotive  engine,  while  being  coaled 
thereat,  should  be  moved  backward,  the  said  apron  was 
liable  to  catch  or  strike  the  fireman  on  said  engine,  and 
thereby  greatly  injure  him;  which  said  dangerous  and 
defective  construction  of  the  said  coal  chute  and  the  apron 
thereof  were  well  known  to  the  defendant,  or  by  the  exer- 
cise of  due  care  might  have  been  known  to  it;  that  it 
was  the  duty  of  the  defendant  to  use  reasonable  care  to 
furnish  plaintiflTs  intestate  with  suitable  appliances  which 
were  reasonably  safe,  with  which  to  perform  his  work;  that 
it  was  the  further  duty  of  the  defendant  to  so  instruct 
and  advise  plaintiffs  intestate  as  to  the  dangers,  latent 
and  patent,  that  he  might  be  enabled  to  perform  the  duties 
of  his  said  employment  without  being  exposed  to  any  un- 
necessary danger  or  hazard;  that  notwithstanding  its  duty 
in  this  behalf,  the  defendant  negligently  failed  to  furnish 
said  intestate  with  a  locomotive  engine  which  was  then 
and  there  in  a  reasonably  safe  condition,  but  did  furnish 
said  intestate  with  the  said  above  described  dangerous  and 
defective  engine,  with  worn  and  defective  throttle  as  afore- 
said, and  with  worn  and  defective  brakes  as  aforesaid;  and 
then  and  there  negligently  failed  to  notify,  instruct  or 
advise  said  intestate  of  the  dangerous  condition  of  said 
engine  or  of  the  dangerous  condition  of  the  said  coal  chute 
and  the  apron  thereof;  that  while  said  intestate  was  per- 
forming a  duty  of  his  employment,  to  wit,  coaling  said 
locomotive  engine,  with  all  due  care  and  caution  for  his 
own  safety,  and  without  any  knowledge  of  the  said  dan- 
gerous and  defective  condition  of  the  said  locomotive 
engine,  and  without  any  knowledge  of  the  dangerous  and 
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defective  condition  of  the  throttle  valve  and  brakes  thereof, 
and  having  no  notice  of  the  said  dangerous  and  defective 
construction  of  the  said  coal  chute,  and  without  any  knowl- 
edge of  the  dangerous  and  defective  construction  of  the 
apron  thereof,  the  said  locomotive  engine,  by  reason  of 
its  said  dangerous  and  defective  condition  aforesaid,  auto- 
matically moved  backward,  and  the  said  apron  of  the  said 
coal  chute,  by  reason  of  its  dangerous  and  defective  con- 
struction, then  and  there  caught  and  struck  the  body  of 
said  intestate,  and  then  and  there  the  same  was  greatly 
injured,  wounded,  and  bruised,  and  divers  bones  thereof 
were  then  and  there  broken,  from  the  effects  of  which  said 
injuries,  wounds  and  bruises,  the  said  intestate  then  and 
there  died. 

Defendant  pleaded  not  guilty;  verdict  and  judgment  for 
plaintiflf  for  $4,500. 

The  deceased  was  making  his  third  or  fourth  trip  on 
the  road.  He  had  before  worked  as  fireman  on  a  switch 
engine  in  East  St.  Louis. 

The  following  rule  and  acknowledgment  of  its  receipt  and 
understanding  by  the  deceased  are  in  evidence : 

"CiRCULiLR  No.   111. 

Chicago,  III.,  June  1,  1897, 
Several  cases  of  fatal  injuries  to  firemen  standing  between 
apron  of  coal  chute  and  cab  of  locomotives  while  engines 
were  taking  coal,  have  occurred  within  the  past  two  years, 
caused  by  engines  moving  after  apron  of  coal  chute  had 
been  lowered. 

.  Firemen  of  locomotives  are  therefore  warned  that  it  is 
dangerous  to  stand  between  apron  of  coal  chute  and  engine 
cab  when  engines  are  taking  coal,  and  are  positively  pro- 
hibited from  doing  so. 

W.  Renshaw, 
Superintendent  of  Machinery." 

*'W.  Renshaw,  Superintendent  of  Machinery  : — Circular 
No.  Ill,  issued  by  }'t)u  June  1,  1897,  prohibiting  firemen 
from  standing  between  apron  of  coal  chute  and  engine  cab 
while  engine  is  taking  coal,  is  received,  is  understood  and 
will  be  obeyed  by  me. 

June  22,  1897.  John  L.  Hartley, 

Fireman,  St.  Louis  Division." 
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If  the  decision  of  the  case  rested  solely  upon  the  evidence 
of  negligence  charcjed  against  defendant,  judgment  would 
be  affirmed,  there  not  being  sufficient  reasons  shown  for 
interfering  with  the  finding  of  the  jury  upon  this  issue. 

This  leaves,  then,  for  consideration,  the  question  of  due 
care  on  the  part  of  the  deceased,  with  particular  reference 
to  the  rule  of  the  company,  of  which  he  had  notice,  "  that 
it  was  dangerous  to  stand  between  the  apron  of  the  coal 
chute  and  the  engine  cab  when  engines  are  taking  coal," 
and  that  firemen  of  locomotives  were  positively  prohibited 
from  doing  so.  The  notice  was  the  more  pointed  by  the 
statement  of  the  fact  that  several  cases  of  fatal  injury  had 
been  caused  within  two  years  last  past  by  engines  moving 
after  the  aprons  of  coal  chutes  had  been  lowered. 

The  precise  nature  of  the  danger  that  subsequently  caused 
the  death  of  Hartley  was  here  specifically  pointed  out,  and 
to  avoid  it,  he  was  positively  prohibited  from  doing  what 
would  expose  him  to  this  danger.  Over  his  own  signature 
he  acknowledged  receipt  of  the  notice  and  that  he  under- 
stood it.  If,  then,  there  was  danger  in  standing  between  the 
lowered  coal  chute  and  the  cab  of  the  engine  when  coal  was 
being  taken,  deceased  knew  it.  If,  by  so  standing,  he  met 
his  death,  when  he  could  have  performed  his  duty  in  a  less 
dangerous  position,  he  was  guilty  of  contributory  negligence 
and  in  such  case  plaintiff  can  not  recover.  I.  C.  R.  K.  Co. 
V.  Patterson,  93  111.  290;  C.  &  N.  W.  R.  R.  Co.  v.  Snyder, 
117  111.  376;  I.  C.  R.  R.  Co.  v.  Houck,  72  111.  291. 

M.  &  C.  R.  R.  Co.  V.  Thomas,  51  Miss.  637,  is  a  case 
where  an  engineer  violated  a  rule  prohibiting  a  train  from 
running  over  six  miles  an  hour  when  passing  switches.  The 
court  say : 

"  The  rules  of  the  company  required  engineers  to  slacken 
speed  to  six  miles  an  hour  when  passing  switches.  *  *  * 
It  requires  no  evidence  to  show  that  at  this  reduced  speed 
no  accident  could  have  happened.  The  engineer,  therefore, 
directly  contributed  to  the  accident  by  which  he  was 
injured.  The  rule  is  well  settled  that  ih  such  case  he  is  not 
entitled  to  recover."  And  again  :  "The  rules  conclusive 
of  this  case  may  be  brieflv  repeated,  viz :  Even  if  the  mate- 
rial and  machinery  of  tLe  switch  were  defective,  and  the 
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switch  out  of  order  or  misplaced,  with  the  full  knowledge 
of  the  company,  nevertheless  the  rule  as  to  contributory 
nep^ligence  is  fatal  to  the  action." 

"  Any  substantial  fault  of  the  employe,  however  slight, 
which  contributed  to  the  injury  for  which  he  sues,  will 
defeat  his  action,"     Kenney  v.  C.  R,  61  Ga.  590. 

"  If  his  own  negligence  contributed  substantially  to  the 
injurv,  there  can  be  no  recovery."  Atlanta  &  W.  r.  K.  R. 
V.  Webb,  61  Ga.  586. 

It  is  clear  that  in  the  present  case  if  deceased  had  stayed 
on  the  hind  end  of  the  tender,  when  he  first  drew  down  the 
chute,  he  would  not  have  been  injured.  His  moving  to  the 
front  end,  and  being  between  the  chute  and  the  cab,  when 
the  engine  moved,  directly  contributed  to  his  death. 

"  It  can  not  be  maintained  as  a  general  proposition,  that 
in  actions  for  personal  injuries  caused  by  the  defendant's 
negligence,  the  contributory  negligence  of  the  injured  party 
will  constitute  no  defense  except  where  the  latter's  negli- 
gence is  the  element  or  factor  in  producing  the  force  caus- 
ing the  injury.  It  is  sufficient  if  the  plaintiff's  negligence 
materially  contributes  to  the  injury,  whether  it  contributes 
to  the  force  causing  the  injury  or  not."  Amend  v.  T.  H.  & 
I.  R.  R.  Co.,  Ill  111.209. 

'*  If  an  employe  knowingly  and  intentionally  disobeys  a 
reasonable  rule  or  regulation  established  for  his  safety,  and 
the  act  of  disobedience  is  the  proximate  cause  of  the  injury 
complained  of,  he  can  not  recover."  Am.  &  Eng.  Kncy.  of 
Law,  Vol.  14,  p.  908;  Railway  v.  Home,  69  Texas  649. 

**It  must  be  allowed  as  to  their  own  employes,  rail- 
road companies  may  be  allowed  to  make  such  rules  as  they 
think  best.  No  one  need  accept  service  under  such  rules 
except  of  his  own  volition,  but  having  accepted,  he  is  bound 
by  them,  at  least  so  far  as  he  can  not  recover  damages  for  a 
direct  violation  of  them."  Wolsey  v.  R.  Co.,  33  Ohio  St. 
235. 

To  the  same  effect  are  Abend  v.  T.  &  H.  R.  R.,  supra;  C, 
B.  &  Q.  R.  R.  V.  Eggman,  59  111.  App.  680;  Wabash  R.  R. 
Co.  V.  Zerwick,  74  111.  App.  670. 

While  it  may  be  true  that  the  performance  of  a  necessary 
duty  by  an  employe,  that  requires  the  violation  of  a  known 
rule, or  the  habitual  violation  of  the  rule  by  employes,  to  such 
an  extent  as  to  warrant  a  conclusion  that  it  is  done  with 
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the  knowledge  and  assent  of  the  employer,  would  not  pre- 
vent a  recovery  by  the  employes  when  injured,  and  when 
the  violation  of  the  rule  contributed  to  the  injury,  yet  such 
necessity  of  violation,  or  such  habitual  violation,  must  be 
clearly  made  to  appear,  and  the  burden  of  proof  in  this 
regard  is  upon  the  employe.  Mere  inconvenience  in  per- 
forming a  duty,  or  a  few  minutes  more  time  in  performing 
it,  by  reason  of  the  operation  of  the  rule,  is  not  sufficient  to 
relieve  an  employe  from  the  legal  consequences  of  violating 
the  rule. 

An  examination  of  the  case  at  bar  shows  that  the  con- 
clusion most  favorable  to  appellee  that  can  be  drawn  from 
the  evidence  is  that  the  chute  could  be  more  easily  and 
more  speedily  pulled  down  by  standing  on  the  front  instead 
of  on  the  hind  end  of  the  tender.  The  engine  was  facing 
south  and  the  tender  was  under  the  chute.  The  testimony 
of  the  only  eye  witness,  Monroe  Oliver,  is  that  the  deceased 
pulled  the  chute  half  way  down,  standing  at  the  back  end 
of  the  tender,  and  then  passed  under  the  chute  and  stood 
at  the  front  end,  between  the  chute  and  the  cab;  that  fire- 
men most  always  stand  on  the  back  end  of  the  tender  when 
taking  coal. 

Charles  Oliver,  who,  with  his  brother,  Monroe,  worked 
at  the  chute,  testified  that  it  was  easier  to  reach  the  chain 
from  the  end  of  the  tank  away  from  the  cab  when  the 
engine  is  headed  south. 

Smith,  the  engineer  in  charge  of  the  train,  testified  : 

**  Don't  know  what  the  custom  is  among  firemen  taking 
coal.  I  understand  they  are  supposed  to  stand  at  the  back 
end  of  the  tender.  When  the  train  was  headed  north  it 
was  easier  to  take  it  from  the  rear  end;  when  headed  south 
it  was  easier  from  the  front  end.  I  guess  it  is  difficult  to 
take  it  from  the  rear  end  when  the  engine  is  headed  south." 

Cross-examination: 

"  I  supposed  Hartley  was  on  the  back  end  of  the  tank; 
supposed  he  had  gone  there  to  pull  the  chute  down  from 
the  rear  end  of  the  tank.  If  I  had  known  where  he  was  I 
would  have  warned  him.     *    *    *     He  was  in  a  dangerous 

Elace — a  good   place   to  get  killed.     The  rear  end  would 
ave  been  a  safer  place,  everybody  knows  that." 
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These  were  witnesses  called  by  appellee. 
Smith,  another  witness  for  appellee,  testified : 

"  I  think  Hartley  stood  in  the  proper  place;  about  the 
only  place  he  could  stand.  He  could  not  stand  any  place 
else  and  handle  his  chute  properly.  He  could  have  stood 
at  the  other  places  under  difficulties.  It  would  have  taken 
more  time  and  have  been  more  dangerous,  because  he  Was 
liable  to  fall  into  the  coal  pit.  He  could  not  reach  the 
chain  from  the  south  side.  It  would  be  almost  impossible 
to  pull  it  down  from  that  end  of  the  tank.  He  might  get 
hold  of  the  chain  from  the  rear  end  of  the  tank  it  it  was 
long  enough." 

As  Monroe  Oliver  testifies  that  he  did  pull  the  chute 
down  from  the  rear  end,  the  chain  must  have  been  long 
enough. 

For  the  defendant,  J.  W.  Stokes,  master  mechanic  for 
appellant,  testified  that  he  was  familiar  with  the  chutes,  and 
that  it  was  as  easy  to  take  coal  from  the  rear  as  from  the 
front. 

J.  S.  Mulcooney,  an  engineer  of  appellant,  testifies : 

"  I  know  this  coal  chute;  have  coaled  there  lots  of  times. 
A  fireman  can  coal  his  enffine  from  the  rear  end  of  the 
tank;  have  seen  them  do  it  Tots  of  times.  Back  of  the  tank 
is  the  safest  place.  As  a  general  thing  they  pull  the  chute 
down,  step  to  the  rear  end  of  the  tender,  let  the  coal  fall, 
get  out  of  the  way  of  the  dust  and  coal.  Between  the 
engine  cab  and  apron  of  the  chute  is  a  very  dangerous 
place." 

J.  R.  Murphy,  a  fireman  and  engineer,  testifies  that  he 
knows  the  chute  where  Hartley  was  killed;  has  taken  coal 
there  often  during  the  last  five  years;  that  it  is  as  easy  at 
that  chute  to  take  coal  from  hind  end  as  from  front  end, 
going  north  or  south;  never  stands  in  front. 

Jas.  A.  Charrington,  a  fireman,  knows  chute;  in  going 
south  we  take  coal  at  that  chute  by  getting  on  back  end  of 
tender;  that  he  had  received  Circular  No.  Ill,  but  that  he 
never  stood  in  front  of  chute  before  he  got  circular. 

The  preponderance  of  the  evidence,  then,  is  clearly  that 
it  was  not  necessary  to  stand  on  the  front  end  of  the  tender 
and  in  front  of  this  chute,  when  taking  coal,  and  that  it 
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was  not  the  custom  to  do  so.  Under  these  conditions  the 
violation  of  the  rule,  as  laid  down  in  Circular  No.  Ill, 
being  contributory  negligence  on  the  part  of  deceased,  pre- 
vents a  recovery. 

In  this  view  of  the  case,  it  is  not  necessary  to  examine 
other  objections  urged  by  appellant. 
^    Judgment  reversed. 
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1.  Practice— OTiaZ/en^e  of  Juror n  for  Cause  and  Peremptorily. — 
The  tendency  of  modem  practice  to  submit  the  whole  question  of  the 
qualifications  or  competency  of  the  proposed  jurors  to  the  court  has  in 
in  a  great  measure  abolished  the  distinction  between  challenge  for  cause 
and  peremptorily. 

2.  Negugence— HTiaf  is  Equivalent  to  a  Willful  or  Wanton  Act.— 
What  degree  of  negligence  the  law  considers  equivalent  to  a  willful  or 
wanton  act  is  as  hard  to  define  as  negligence  itself,  and  in  the  nature 
of  things  is  so  dependent  upon  the  particular  circumstances  of  each 
case  as  not  to  be  susceptible  of  general  statement.  It  is  such  gross 
want  of  care  and  regard  for  the  rights  of  others  as  to  justify  the  pre- 
sumption of  willfulness  or  wantonness. 

8.  Evidence — What  is  Admissible  Under  Allegations  of  Negligence, 
— Where  the  declaration  is  not  based  upon  a  statute  or  city  ordinance, 
but  consists  of  a  general  charge  of  negligence  and  willful  and  wanton 
conduct  in  the  management  of  the  car,  all  the  attending  facts  and  cir- 
cumstances are  proper  to  be  given  in  evidence. 

Action  in  Case,  for  personal  injuries.  Appeal  from  the  City  Court 
of  East  St  Louis;  the  Hon.  Silas  Cook,  Judge,  presiding.  Heard  in 
this  court  at  the  August  term,  1899.  Affirmed.  Opinion  filed  March 
16,  1900. 

Charles  W.  Thomas,  attorney  for  defendant. 

F.  C.  Smith  and  M.  Millard,  attorneys  for  appellee. 


Mr.  Justice  Creiohton  delivered  the  opinion  of  the  court. 

This  was  an  action  on  the  case  in  the  city  court  of  East 

St.  Louis,  by  appellee  against  appellant,  to  recover  damages 
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resulting  to  the  next  of  kin  of  appellee's  intestate,  by  reason 
of  his  death. 

Trial  by  jury.  Verdict  for  $3,000.  Remittitur  $1,000. 
Judgment  in  favor  of  appellee  for  $2,000. 

The  declaration  alleges  that  the  defendant,  on  the  28th 
day  of  July,  1897,  was  operating  a  street  railway  on  and 
along  CoUinsville  avenue  in  the  city  of  East  St.  Louis; 
that  John  Gladdeau,  being  then  and  there  a  minor  of 
tender  years,  to  wit,  seven  years  old,  was  then  and  there 
passing  on  and  over  and  along  said  CoUinsville  avenue, 
which  was  a  public  street  of  said  city,  with  such  care  and 
diligence  as  one  of  his  youth  was  capable  of  exercising; 
and  while  he  was  so  passing  along  said  avenue,  defendant 
willfully,  wantonly,  negligently  and  improperly  managed 
and  controlled  its  electric  motor  car  on  said  railroad,  and 
willfully,  wantonly,  and  negligently  then  and  there  ran  over 
and  drove  same  against  the  same  John  Gladdeau,  whereby 
he  was  thrown  to  the  ground  and  run  over,  and  injured  so 
that  he  died.  And  that  the  said  John  Gladdeau  left  sur- 
viving him  his  mother,  Rachel  E.  Snow,  who  was  his  only 
next  of  kin,  and  that  the  said  next  of  kin  was  thereby 
deprived  of  her  means  of  support,  to  the  plaintiflTs  damage 
as  administratrix  of  five  thousand  dollars.    Plea,  not  guilty. 

After  the  jury  was  called  into  the  box,  appellant  chal- 
lenged three  of  them  peremptorily,  and  three  more  were 
called  in  their  stead,  viz :  David  Travis,  Louis  Merod  and 
William  Grant.  These  were  examined  on  behalf  of  appel- 
lant, and  appellant's  counsel  then  stated  to  the  court  "  that 
it  had  no  grounds  for  challenge  for  cause  as  to  either  of  the 
three  jurors,  but  challenged  the  juror  Grant  to  the  favor, 
and  demanded  triei's  at  the  common  law.  The  .demand  of 
the  defendant  was  denied  by  the  court  and  the  defendant 
excepted.  The  same  demand  was  severally  made  as  to  the 
jurors  Travis  and  Mercxl,  and  the  court  denied  the  demand 
as  to  each  of  the  said  jurors,  and  the  defendant  excepted." 
This  action  of  the  court  is  assigned  as  error. 

There  were  at  common  law,  at  the  date  of  the  granting 
of  the  charter  for  the  settlement  of  Virginia,  many  princi- 
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pal  grounds  for  challenge  of  a  juror,  "grounds  for  challenge 
for  principal  cause."  Such  of  these  as  are  of  general 
nature  and  as  are  applicable  to  our  society  and  institutions, 
except  in  a  few  instances  where  abrogated  by  statute, 
together  with  a  number  of  other  causes  expressly  created 
by  statute,  are  now  in  full  force  in  this  State.  Challenges 
for  principal  cause  were  tried  and  determined  by  the  court, 
but  when  no  grounds  existed  for  challenge  for  principal 
cause,  and  a  party  conceived  that  the  juror  did  not  stand 
indiflFerent  between  the  parties,  he  might  challenge  "to  the 
favor,"  and  the  validity  of  the  challenge  was  submitted  to, 
and  determined  by  triers.  Ordinarily  two  jurors  already 
accepted  and  sworn  in  the  case  constituted  the  triers,  but 
if  a  juror  was  challenged  to  the  favor,  before  any  juror  had 
been  accepted,  the  court  appointed  two  disinterested  per- 
sons as  triers,  and  after  they  had  tried  the  juror,  if  they 
found  him  not  indifferent,  as  between  the  parties,  the  chal- 
lenge was  allowed,  and  if  they  found  him  to  be  indifferent 
he  was  sworn  as  a  juror  in  the  case.  Then  he  and  the  two 
triers  together  tried  the  next  juror  so  challenged,  and  when 
another  was  found  to  be  indifferent  and  sworn,  the  two 
original  triers  were  superseded,  and  the  two  jurors  thus 
selected  tried  such  of  the  remaining  ones  as  were  challenged 
to  the  favor. 

The  distinction  between  the  grounds  for  challenge  for 
principal  cause  and  to  the  favor,  as  they  anciently  existed, 
is  hard  to  mark,  and  in  most  instances  is  purely  technical 
and  arbitrary. 

"  The  tendency  of  modern  practice,  to  submit  the  whole 
question  of  the  qualifications  or  competency  of  the  pro- 
posed jurors  to  tne  court,  has  in  a  great  measure  abol- 
ished this  distinction."  Ency.  of  Pleading  and  Practice, 
Vol.  12,  page  469. 

In  Proffatt  on  Jury  Trials,  at  page  191,  it  is  said,  "it  is 
not  too  much  to  say  that  in  a  short  time  we  shall  only  read 
of  it  as  a  fanciful  distinction." 

There  is  no  complaint  here  that  the  court  refused  to  hear 
evidence  as  to  the  competency  of  any  of  the  jurors  chal- 
lenged, but  only  that  the  judge  did  not  appoint  triers  and 
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proceed  to  try  thera  after  the  manner  of  the  practice  at  com- 
mon law.  Our  statute  in  many  respects  directly  abrogates 
and  supersedes  the  common  law  procedure  in  the  manner 
of  calling  and  selecting  a  jury.  The  common  law  did  not 
allow  to  a  party  the  right  of  peremptory  challenge  in  any 
civil  action,  nor  in  any  criminal  case  other  than  in  a  case 
calling  for  the  death  penalty.  This  right  was  first  secured 
to  litigants  in  this  State  by  a  statute  approved  February  17, 
1823.  Under  the  privilege  granted  by  this  statute,  when  a 
party  has  no  grounds  for  challenge  for  cause,  and  conceives 
that  he  has  grounds  for  suspicion  that  a  juror  does  not  stand 
indifferently,  he  may  challenge  a  specified  number  "  with- 
out cause."  Since  the  passage  of  this  statute,  so  far  as  we 
are  advised,  there  has  not  been  in  this  State,  any  practical 
distinction  observed  in  the  procedure,  between  cases  where 
the  challenge  was  for  the  principal  cause  and  where  it  was 
to  the  favor  only.  The  court  has  acted  as  trier  upon  all 
challenges  touching  the  qualification  or  fitness  of  jurors. 

"The  jury  returned  with  the  general  verdict  a  special  find- 
ing that  the  injury  was  inflicted  wantonly,  and  appellant's 
counsel  insist  that  there  is  no  evidence  tending  to  support 
this  finding. 

And  in  this  connection  they  insist  that  for  the  same  rea- 
son it  was  error  for  the  court  to  give  certain  instructions 
complained  of,  relative  to  willfulness  and  wantonness.  In 
L.  S.  &  M.  S.  Ky.  Co.  v.  Bodemer,  139  111.  596,  our  Supreme 
Court  says : 

"The  jury  were  authorized  to  look  at  the  conduct.  *  *  * 
What  degree  of  negligence  the  law  considers  equivalent 
to  a  willful  or  wanton  act  is  as  hard  to  define  as  negligence 
itself,  and  in  the  nature  of  things,  is  so  dependent  upon  the 

f)articular  circumstances  of  each  case  as  not  to  be  suscepti- 
)le  of  general  statement.  *  *  *  It  is  such  gross  want 
of  care  and  regard  for  the  rights  of  others  as  to  justify  the 
presumption  of  willfulness  or  wantonness." 

And  in  E.  St.  L.  C.  Ry.  Co.  v.  O'Hara,  150  111.  580,  tlie 
court,  in  speaking  of  certain  conduct  in  the  management  of 
a  train,  says : 

*'Such  acts  would  be  liable  to  the  constructioti  of  being 
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in  wanton  and  willful  disregard  of  the  rights  and  safety  of 
the  public  generally,  so  as  to  amount  in  law  to  wanton 
and  willful  negligence.  And  it  was  not  necessan',  in  order 
to  raise  an  inference  of  such  negligence,  to  prove  that  the 
defendant's  servants  were  actuated  by  ill  will  directed  spe- 
cifically toward  the  plaintiflF,  or  to  have  known  that  he  was 
in  such  position  as  to  be  likely  to  be  injured." 

The  testimony  in  this  case  tends  to  show  that  appellant's 
car  was  being  run  with  the  fender  up,  along  a  much  trav- 
eled street,  in  a  populous  city,  at  a  very  high  rate  of  speed, 
that  no  gong  was  being  sounded  nor  other  warning  of  its 
approach  or  progress  given,  and  that  the  motorman  in 
charge  of  the  car  had  his  head  turned  from  the  front  and 
was  talking  to  a  person  back  inside  the  car.  We  can  not 
say;  as  matter  of  law,  that  this  evidence  does  not  tend  to 
prove  wantonness. 

During  the  trial  the  court,  over  the  objection  of  appellant, 
allowed  appellee  to  prove  that  the  motorman  did  not  ring 
the  bell.  Appellant's  counsel  contend  this  was  error,  because 
there  is  no  statute  requiring  a  street  car  to  carry  or  ring  a  bill, 
and  because  there  is  no  averment  in  the  declaration  charging 
failure  to  ring  a  bell.  The  declaration  is  not  based  upon  a 
statute  or  city  ordinance.  It  consists  of  a  general  charge 
of  negligence,  and  willful  and  wanton  conduct  in  the  man- 
agement of  the  car.  Under  this  declaration  all  the  attend- 
ing facts  and  circumstances  were  proper  to  be  given  in  evi- 
dence. Chicago  City  Ry.  Co.  v.  Jennings,  157  111.  274.  The 
court  admitted  evidence  of  the  deceased  child's  characteris- 
tics for  intelligence  and  discretion.  Of  this  appellant  com- 
plains. This  evidence  was  competent,  on  the  question  as  to 
the  character  of  the  mother's  conduct  in  sending  the  child 
on  an  errand  across  the  street  and  also  on  the  question  of 
the  amount  of  damages  sustained  by  reason  of  his  death. 

It  is  urged  that  the  mother  of  the  deceased  child  was 
guilty  of  negligence  in  sending  the  child  unattended  into 
the  street,  and  that  her  negligence  is  imputable  to  the  child. 
Under  the  evidence  in  this  case,  to  the  extent  that  it  is  a 
material  question  at  all,  it  is  not  one  of  law  for  the  court, 
but  one  of  fact  for  the  jury,  whether  or  not  the  mother  was 
guilty  of  negligence. 
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It  is  finally  urged  that  the  damages,  notwithstanding  the 
remittitur,  are  excessive.  The  amount  for  which  judgment 
was  rendered  is  not  in  excess  of  what  our  courts  have  many 
times  sustained  under  very  similiar  circumstances. 

We  find  no  substantial  error  in  this  record.  The  judg- 
ment of  the  City  Court  of  East  St.  Louis  is  affirmed. 


Mai*y  8.  Stevens,  Jnlia  Campbell  and  Albert  Campbell  t. 
Alice  Partridge^  JBxeeutrix,  etc. 


1.  Bonds— tTbinf  and  Several  Obligations— Pleading,— Xn  allegation 
in  the  declaration  that  the  defendants  by  their  bond  acknowledged 
tliemselves  to  owe  to  the  plaintiffs  the  sum  of  $50,000,  at  the  common 
law  imports  a  joint  obligation.  By  Sec.  3  of  Chap.  76  of  Hurd's  R  S. 
1899,  all  joint  obligations  and  covenants  are  to  be  taken  as  joint  and 
several. 

2.  Joint  Obligations— ^<  Common  Lair.— Under  the  common  law, 
when  a  joint  contractor  dies,  his  liabilities  on  the  contracts  cease,  and 
his  representatives  do  not  become  liable  to  an  action  at  law. 

8.  Same— Obligee  May  Prove  Admissions  of  One  Join  t  Obligee  Against 
the  Other,— One  of  the  rights  reserved  by  the  common  law  is  the  abil- 
ity of  the  obligee  to  prove  the  acts  and  admissions  of  one  joint  obligor 
against  the  other,  when  such  acts  and  admissions  relate  to  the  joint  con- 
tract. 

4.  S\MR— Breach  of  Several  Interest, — A  breach  of  a  several  interest 
does  not  include  the  existence  of  a  joint  dause  of  action  in  all  of  the 
obligees.  Not  only  must  the  interests  be  several,  but  the  causes  of  action 
must  be  distinctly  several  also. 

5.  Estoppel— 0/  Party  to  Deny  Facts  Serving  to  Qualify  Contract, 
— If  parties  contracting  even  without  seal,  recite  or  otherwise  assume, 
by  the  written  or  oral  words  which  constitute  the  contract,  facts  serv- 
ing to  qualify  or  limit  it  or  its  effects,  or  interpretation,  each,  together 
with  his  legal  representatives,  is  estopped  to  deny  such  facts  in  any  con- 
troversy under  the  contract. 

6.  Fakties— Nominal  Parties  to  a  Bond.— In  an  action  of  debt  on  an 
executor's  bond,  a  person  who  is  a  party  to  the  bond  is  a  necessary  party 
plaintiff,  although  he  has  no  interest  in  the  property. 

Debt,  on  executor's  bond.  Appeal  from  the  Circuit  Court  of  Effing- 
ham County;  the  Hon.  Samuel  L.  Dwight,  Judge,  presiding.  Heard 
in  this  court  at  the  August  term,  1899.  Reversed  and  remanded. 
Opinion  filed  March  16,  1900. 
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Statement. — This  is  an  action  of  debt  brought  b}'  appel- 
lants Mary  S.  Stevens,  (formerly  Barbee),  Julia  B.  Campbell 
and  Albert  Campbell,  against  appellee,  as  executrix  of  the 
last  will  and  tesUiment  of  Joseph  Partridge,  deceased,  upon 
a  penal  bond,  a  copy  of  which,  tiled  with  the  declaration,  is 
as  follows : 

"  Know  all  men  by  these  presents,  that  we,  Joseph  Part- 
ridge, Jr.,  Joseph  Partridge,  Sr.,  of  the  city  of  Effingham, 
in  Uie  county  of  Effingham  and  State  of  Illinois,  are  held 
and  firmly  bound  unto  Mary  S.  Barbee  and  Julia  Campbell 
and  Albert  Campbell,  of  Effingham,  of  the  county  of  Effing- 
ham, and  State  of  Illinois,  in  the  sum  of  fifty  thousand  dol- 
lars, for  the  ])ayment  whereof  well  and  truly  to  be  made 
we  bind  ourselves,  our  heirs,  executors  and  administrators, 
jointly  and  severally,  firmly  by  these  presents. 

Witness  our  hands  and  seals  this  9th  day  of  August,  A. 
D.  1892.  The  condition  of  the  above  obligation  is  such 
that  whereas,  the  said  Mary  S.  Barbee,  Julia  Campbell  and 
Albert  Campbell  have  this  day  executed  to  the  above 
bounden  Joseph  Partridge,  Jr.,  a  power  of  attorney  to  act 
for  them  as  financial  agent,  with  lull  power  and  control  of 
large  sums  of  money,  which  power  of  attorney  is  by  refer- 
ence made  a  part  hereof,  now  if  the  said  Joseph  Par- 
tridge, Jr.,  shall  exercise  due  diligence  in  the  management 
of  the  matters  under  his  charge  m  the  interest  of  tne  said 
Mary  S.  Barbee,  Julia  Campbell  and  Albert  Campbell,  and 
shall,  whenever  called  upon,  report  to  them  the  condition  of 
the  estate  under  his  control,  and  shall  not  misappropriate 
any  of  the  funds  or  property  belonging  to  the  same,  and 
shall  perform  all  of  tne  covenants  above  mentioned,  then 
this  obligation  to  be  void,  otherwise  to  remain  in  full  force 
and  effect. 

J.  Partridge,  Jr.     [Seal.] 
Jo.  Partriimje.  [Seal.]" 

The  power  of  attorney  is  as  follows : 

"  Know  all  men  by  these  presents,  that  we,  Mary  S.  Bar- 
bee, and  Julia  Campbell  and  Albert  Campbell,  her  husband, 
of  the  city  of  Effingham,  County  of  Effingham  and  State  of 
Illinois,  have  made,  constituted  and  appointed,  and  by  these 

Presents  do  make,  constitute  and  appoint  Joseph  Partridge 
r.,  of  the  city  of  Effingham,  county  of  Effingham  and 
State  of  Illinois,  our  true  and  lawful  attorney  for  us  and  in 
our  names,  place  and  stead,  to  contract  for,  buy  and  sell 
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real  estate,  buy  and  sell  mortgages  and  stocks  and  other 
securities,  loan  raonev,  receipt  for  money,    release  mort- 

fages,  and  do  and  perform  all  other  things  pertaining  to  the 
andling  of  our  money  and  property  as  our  financial  agent, 
giving  and  grantino^  unto  him,  our  said  attorney,  full  power 
and  authority  to  do  and  perform  all  and  every  act  and 
thing  whatsoever  requisite  and  necessary  to  be  done  in  and 
about  the  premises,  as  fully  to  all  intents  and  purposes  as 
we  might  or  could  do,  if  personally  present  at  the  doing 
thereof,  with  full  power  of  substitution  and  revocation, 
hereby  ratifying  and  confirming  all  that  our  said  attorney 
or  his  substitute  shall  lawfully  do,  or  cause  to  be  done  by 
virtue  hereof. 

In  testimony  whereof,  we  have  hereunto  set  our  hands 
and  seals,  this  9th  day  of  August,  1892. 

Mary  S.  Barbee.  [Seal.] 
Julia  B.Campbell.  [Seal.] 
Al.  Campbell.  [Seal.]  " 

The  declaration  consists  of  two  counts,  to  each  of  which 
a  general  demurrer  was  sustained,  and  plaintiffs  elected  to 
stand  by  their  declaration,  when  judgment  was  rendered 
against  them  for  costs,  and  they  appealed,  and  assign  the 
judgment  as  error. 

Wm.  B.  Wright,  E.  N.  Einehart,  and  Wood  Bros.,  attor- 
neys for  appellants. 

E.  0.  Harrah,  S.  F.  Gilmore,  and  Callahan  &  Jones, 
attorneys  for  appellee. 

Mr.  Presiding  Justice  Bigelow  delivered  the  opinion 
of  the  court. 

The  first  count  of  the  declaration  sets  out  the  bond  (in- 
cluding the  power  of  attorney)  according  to  its  legal  effect, 
and  alleges  that  by  virtue  thereof,  Joseph  Partridge,  Jr., 
became  the  financial  agent  of  plaintiffs,  and  so  continued 
from  August  10,  1892,  to  January  1,  1898,  during  which 
time  he  received  of  the  property  of  the  plaintiffs,  Mar}^  S. 
Stevens  and  Julia  B.  Campbell,  the  sum  of  $90,000,  con- 
sisting of  money,  stocks,  bonds,  notes,  mortgages  and 
other  choses  in  action;  and  that  he  also  received  as  rents  of 
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real  estate  which  he  managed  for  them,  the  sum  of  $10,000; 
that  he  misappropriated  a  large  amount  of  money  and 
property  belonging  to  Mary  S.  Stevens  and  Julia  B.  Camp- 
bell, and  in  which  Albert  Campbell  had  no  interest  except 
as  the  husband  of  Julia  B. 

Several  breaches  of  the  bond  are  assigned,  alleging  mis- 
appropriations of  property;  in  some  of  them  the  property 
is  alleged  to  be  that  of  Mary  S.  Stevens  and  Julia  B.  Camp- 
bell; in  other  breaches  it  is  alleged  that  some  of  the  prop- 
erty is  that  of  Mary  S.  Stevens;  in  others  it  is  alleged  that 
some  of  the  property  is  that  of  Julia  B.  Campbell;  and  in 
still  others  it  is  alleged  that  some  of  the  property  is  that  of 
the  "plaintiffs." 

In  the  second  count  it  is  alleged  that  the  money  and 
property  so  misappropriated  came  to  the  possession  and 
control  of  Joseph  Partridge,  Jr.,  by  virtue  of  the  power  of 
attorney  and  the  bond;  that  said  property  was  in  the  pos- 
session and  control  of  the  plaintiffs,  and  that  it  was  man- 
aged and  controlled  as  one  estate  and  property,  and  that  the 
title  to  the  various  portions  thereof  was  vested  in  Albeit 
Campbell,  in  Julia  B.  Campbell,  in  Mary  S.  Stevens,  and  in 
Mary  S.  Stevens  and  Julia  B.  Campbell,  respectively,  the 
plaintiffs  composing  one  family  and  living  together  as  such; 
that  Joseph  Partridge,  Sr.,  was  the  father  of  Joseph  Part- 
ridge, Jr.,  and  that  he  knew,  when  he  executed  the  bond, 
the  nature,  title  and  description  of  the  property,  as  well  as 
the  relationship  and  situation  of  the  plaintiffs.    • 

To  this  count  there  were  numerous  causes  of  special 
demurrer  filed,  and  they  were  all  sustained  by  the  court; 
but  whether  in  this  ruling  the  court  erred,  is  not  important 
to  determine,  as  there  are  other  controlling  questions  in  the 
case.  It  is  urged  by  appellee  that  the  sustaining  of  the 
general  demurrer  to  both  counts  of  the  declaration  is  cor- 
rect, for  the  reason  that  Joseph  Partridge,  Sr.,  was  merely 
surety  on  the  bond  and  as  the  contract  of  suretyship  is 
sfrktisHimi  juris,  the  surety  can  not  be  bound  beyond  the 
strict  letter  of  his  bond.  That  the  recital  of  the  bond  is  for 
the  "  handling  of  our  money  and  proj>ert3%"  and  therefore 
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the  surety  is  only  liable  for  property  misappropriated,  which 
was  the  joint  property  of  all  the  plaintiffs,  and  inasmuch  as 
the  declaration  shows  Albert  Campbell  has  no  interest  in 
the  property,  and  the  other  plaintiffs  are  only  interested  in 
moieties  thereof,  the  surety  is  not  liable  for  any  of  the  prop- 
erty misappropriated,  because  it  was  not  of  the  class  of 
property  for  which  the  surety  became  sponsor;  that  the 
surety  might  well  be  willing  to  be  sponsor  for  property  in 
which  Albert  Campbell  had  an  interest  in  common  with  the 
others,  as  he  might  be  a  man  of  large  business  experience, 
and  where  his  own  interests  were  involved,  he  might  feel 
impelled  to  look  after  the  property  in  the  hands  of  a  finan- 
cial agent,  common  to  all  of  the  plaintiffs,  and  thereby  exer- 
cise a  supervision  over  the  agent  for  the  benefit  of  all, 
including  the  surety. 

Most  of  the  questions  raised  are  not  involved  on  the 
demurrer. 

It  is  nowhere  stated  in  the  declaration  that  Joseph  Part- 
ridge, Sr.,  was  merely  surety  on  the  bond;  and  the  assump- 
tion that  he  was  is  unwarranted.  The  bond  itself  contains 
no  such  recital,  were  it  permissible  on  the  demurrer  to  look 
at  its  contents  (which  we  may  not  judicially  do,  in  the  pres- 
ent state  of  the  record,  unless  it  be  that  counsel  for  appellee 
so  desire,  by  giving,  in  their  additional  abstract,  com- 
plete copies  of  the  bond  and  power  of  attorney,  for  that 
purpose). 

The  averments  in  the  first  count  of  the  declaration  are : 

"Joseph  Partridge,  Sr.,  in  his  lifetime,  and  the  said 
Joseph  Partridge,  Jr.,  on  the  10th  day  of  August,  1892,  by 
their  bond,  acknowledged  themselves  to  owe  to  the  plaintitfs 
the  sum  of  $50,000." 

This  allegation  at  the  common  law  imports  a  joint  obli- 
gation. By  Sec.  3  of  Chap.  76  of  Kurd's  R.  S.  1899,  all 
joint  obligations  and  covenants  are  to  be  taken  as  joint  and 
several. 

Under  the  common  law,  when  a  joint  contractor  died,  his 
liability  on  the  contract  ceased,  and  his  representative  did 
not  become  liable  in  an  action  at  law.    1  Beach  on  Con- 
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tracts,  Sees.  669,  677.  So  that  the  contract  in  suit  is  before 
the  court  by  virtue  of  Sec.  3,  above  cited. 

It  may  be  that  Joseph  Partridge,  Sr.,  was,  as  to  bis  son, 
surety;  but  for  anything  that  appears  in  the  declaration,  he 
may  have  assumed  the  character  of  a  joint  obligor  to  the 
plaintiffs,  they  refusino;  to  accept  his  undertaking,  except 
as  a  joint  obligor,  to  avoid  being  met  by  defenses  permis- 
sible to  sureties.  But  the  statute  above  quoted,  makes  the 
contract  several.  The  statute  is  either  in  derogation  of  the 
common  law,  and  hence  is  to  be  strictly  construed,  or  it  is 
of  a  remedial  nature  and  is  to  be  liberally  construed.  If  it 
is  to  be  construed  as  in  derogation  of  the  common  law  and 
enacted  for  the  benefit  of  obligees  only,  then  all  rights  pos- 
sessed by  the  obligees  at  the  common  law  have  been  pre- 
served, and  only  a  new  remedy  has  been  given. 

One  of  the  rights  preserved  is  the  ability  of  the  obligee 
to  prove  the  acts  and  admissions  of  one  joint  obligor  against 
the  other,  when  such  acts  and  admissions  relate  to  the  joint 
contract.  If  Joseph  Partridge,  Sr.,  was  a  joint  obligor 
(and  the  demurrers  concede  that  he  was),  then  the  admis- 
sions, whether  by  words  or  conduct  of  Joseph  Partridge, 
Jr.,  will  bind  his  father,  in  the  matter  of  handling  the 
money  and  property.  Rhode  v.  McLean,  101  111.  467;  Smith 
V.  Henline,  174  111.  184.  And  if  the  various  sums  of  money 
and  property  alleged  in  the  declaration  were  received  by 
the  son,  by  virtue  of  the  power  of  attorney  and  the  bond 
(and  the  demurrers  admit  they  were),  he  can  not  now  ques- 
tion whose  money  and  property  it  may  be  in  fact.  Appel- 
lee's testator,  as  joint  obligor,  stands  in  legal  identity  with 
the  son  in  such  matters. 

*'  If  parties  contracting,  even  without  seal,  recite  or  other- 
wise assume,  by  the  written  or  oral  words  which  constitute 
the  contract,  facts  serving  to  qualify  or  limit  it  or  its  effects, 
or  interpretation,  each,  together  with  his  legal  representa- 
tives, is  estopped  to  deny  such  facts  in  any  controversy 
under  the  contract."  Bishop  on  Contracts,  Sec.  285;  lb.  286; 
Miller  v.  McManis,  57  III.  126;  Hall  Man'fg.  Co.  v.  Am.  Rv. 
Co.,  48  Mich.  331;  Sinclair  v.  Murphy,  14  Mich.  392. 

It  may  be  that  the  statute,  making  the  con  tract  joint  and 
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several,  was  enacted  for  the  benefit  of  obligors  as  well  as 
obligees,  and  so  is  to  be  construed  liberally,  and  is  to  be 
viewed  as  a  several  contract,  created  by  the  acts  of  the 
parties  themselves  (the  second  count  alleges  a  joint  and 
several  contract),  and  therefore  the  admissions  of  Joseph 
Partridge,  Jr.,  are  not  competent  evidence  against  his 
father's  representatives;  that  appellee  is  bound  only  by  the 
precise  terms  of  the  contract,  irrespective  of  what  the  son 
may  have  done  or  said,  in  reference  to  the  receipt  of  money 
and  property  of  plaintiffs. 

"Waiving  the  point  that  the  question  of  suretyship  is  not 
in  this  record,  we  have  carefully  considered  the  case  on  its 
merits,  as  they  may  hereafter  appear. 

While  the  law  undoubtedly  is,  that  a  contract  of  surety- 
ship is  strictissimijurisy  yet  this  rule  relates  to  the  applica- 
tion of  the  contract  after  it  has  been  construed,  and  not  to 
the  construction  itself.  The  contract  is  to  be  construed  by 
the  same  rules  that  all  other  contracts  are.  1  Brandt  on 
Suretyship  and  Guaranty,  2d  Ed.,  Sec.  92.  But  when  this 
has  been  done,  no -acts  of  the  principal  that  might  operate 
against  him  in  an  action  on  the  contract,  can  be  put  in  evi- 
dence against  the  surety,  unless  he  has  done  some  act  that 
helps  to  practically  construe  the  contract.  Id.,  Sec.  94.  In 
this  view  many  ot  the  allegations  in  the  second  count  were 
pertinent,  though  it  must  be  admitted  that  others  were 
immaterial.  The  declaration  in  several  of  the  breaches  in 
both  counts,  charges  that  Joseph  Partridge,  Jr.,  as  financial 
agent  of  the  plaintiffs,  took  a  large  amount  of  the  money 
and  property  of  the  "plaintiffs." 

In  regard  to  such  allegations,  the  property  is  by  the 
demurrers  admitted  to  be  the  very  property  that  appellee's 
testator  became  sponsor  for;  and  the  demurrers  being 
addressed  to  the  entire  declaration,  should  have  been  over- 
ruled as  to  such  breaches. 

Other  breaches  allege  some  of  the  property  to  have  been 
that  of  Mary  S.  Stevens;  others  that  some  of  the  property 
and  money  was  that  of  Julia  B.  Campbell;  and  still  others 
allege   that  some  of  the   property  was  that  of  Mary  S. 
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Stevens  and  Julia  B.  Campbell,  there  being  a  general  state- 
ment in  the  inducement  of  the  first  count  of  the  declara- 
tion that  Albert  Campbell  had  no  interest  in  said  property, 
except  as  the  husband  of  Julia  B.  Campbell;  and  a  general 
allegation  in  the  second  count,  that  the  title  to  some  of  the 
property  was  vested  in  Albert  Campbell.  The  position  taken 
is,  that  the  assumed  surety  became  sponsor  only  for  prop- 
erty that  was  jointly  owned  by  all  of  the  plaintiflFs,  and 
that  no  property  owned  in  severalty  is  within  the  contract 
of  suretyship. 

If  Joseph  Partridge,  Sr.,  was  in  fact  surety  for  his  son, 
and  did  some  act  or  acts  to  put  a  diflFerent  construction  on 
this  contract,  his  legal  representative  is  estopped  under  the 
authorities  cited  above,  to  urge  the  construction  contended 
for  now.  If  he  did  no  such  act,  then  the  measure  of  liabil- 
ity is  the  contract  which  he  signed;  but  the  court  must 
construe  the  contract. 

We  are  of  opinion  that  money  and  property  owned  by 
the  plaintiffs  in  severalty,  may,  without  violating  any  of  the 
canons  of  construction,  when  there  is  occasion  to  predicate 
something  in  reference  to  the  entire  mass,  well  be  affirmed 
to  be  that  of  the  plaintiffs;  that  property  owned  jointly  by 
all  the  plaintiffs  is,  in  common  acceptation,  no  more  cer- 
tainly the  property  of  the  plaintiffs  than  property  owned 
by  them  in  severalty,  when  any  statement  is  made  concern- 
ing such  property  collectively.  If  each  one  had  some  prop- 
erty, then  all  of  that  property  was  the  property  of  all. 

This  construction  is  warranted  by  the  structure  of  the 
bond  itself,  as  recited  by  the  averments  of  the  declaration. 
It  is  alleged  in  the  declaration  that  the  condition  of  the 
bond  is,  that  Joseph  Partridge,  J  r.,  should  not  misappropri- 
ate any  of  the  funds  and  property  of  the  "  estate." 

The  implication  from  this  language  is  that  the  obligors 
and  obligees  alike  viewed  the  separate  interests  of  the 
obligees  as  consolidated  into  one  single  entity,  existing^  as 
a  unit  in  all  of  the  plaintiffs,  and  the  circumstances  sur- 
rounding the  parties  so  far  as  disclosed  by  the  pleadings,  go 
far  in  sustaining  this  view.    Had  the  condition  been  that 
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he  should  not  misappropriate  any  of  the  moneys  belonging  to 
Mary  S,  Stevens,  Julia  B,  Campbell  and  Albert  Campbell, 
and  had  the  condition  further  clearly  excluded  a  joint  cause 
of  action  in  the  obligees  for  the  breaches  of  their  several 
interests,  this  case  would  have  been  within  the  principle 
announced  in  Saflford  v.  Miller,  59  III.  205.  A  breach  of  a 
several  interest  does  not  exclude  the  existence  of  a  joint 
cause  of  action  in  all  of  the  obligees.  Not  only  must  the 
interests  be  several,  but  the  causes  of  action  must  be  dis« 
tinctly  several  also.     1  Chitty  on  Pleading  (16th  Am.  Ed.), 

*  9,  note  (y);  lb.  *  11,  note  (n.);  Capen  v.  Barrows,  1  Gray, 
376;  Wall  v.  Hinds,  4  Gray,  256. 

The  several  breaches  pleaded  are  mere  enumerations  of 
items  that  go  to  make  up  the  estate.  The  estate  seems  to 
be  viewed  by  the  terms  of  the  bond,  as  though  a  single 
piece  of  the  chattel  property  had  come  to  the  possession  of 
Joseph  Partridge,  Jr.,  for  the  return  of  which,  he  and 
appellee's  testator  obligated  themselves. 

Stress  is  laid  on  the  allegation  that  Albert  Campbell  has 
no  interest  in  the  property;  but  he  is  a  party  to  the  bond, 
and  therefore  is  one  of  the  necessary  parties  plaintiff.  Phil- 
lips V.  Singer  Mfg.  Co.,  88  111.  305. 

And  inasmuch  as  it  does  not  clearly  appear  under  the 
covenant  of  the  bond,  not  only  that  the  interests  are  sev- 
eral, but  that  the  causes  of  action  are  also  several,  under 
the  authorities  cited  above,  when  a  breach  of  the  bond 
occurs,  there  is  a  legal  cause  of  action  vested  in  him  and 
the  other  obligees. 

•  This  is  not  like  a  case  where,  though  the  obligation  is 
joint,  yet  a  several  interest  is  clearly  shown  by  the  same 
obligation  to  exist  in  each  one  of  the  obligees. 

To  sustain  the  action,  in  such  case,  there  would  have  to 
be  separate  determinations  of  the  rights  of  different  persons 
in  the  same  action,  which  is  not  permitted  in  our  practice. 
Satford  v.  Miller,  supm.  CampbelPs  non-interest  in  the 
property  presents  no  such  obstacle.  Qautzert  v.  Hoge,  73 
111.  30;  Sandusky  v.  Neal,  2  III  App.  624;  Miller  v.  Kings- 
bury, 28  111.  App.  532. 

Vol.  LXXXVIII  4i 
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For  the  error  in  sustaining  appellee's  demurrers  to  each 
of  the  counts  of  the  declaration,  and  in  rendering  judg- 
ment against  appellants  for  costs,  the  judgment  is  reversed 
and  the  cause  remanded. 


McCormick  Harvesting  Machine  Co.  v.  Andrew  Haug 
and  Martin  Haug. 

1.  Contracts— SMCce««ti«e  Acts  to  he  Done  hy  the  Parties. — Where 
successive  acts  are  to  be  done  by  the  parties  to  a  contract,  the  inclina- 
tion of  the  courts  of  the  present  day  is  to  construe  them  to  be  depend- 
ent promises,  so  that  neither  party  can  sue  the  other  unless  he  himself 
vi  ready  to  perform. 

Ajssanipslt,  on  contract.  Appeal  from  the  Circuit  Court  of  Jasper 
County;  the  Hon.  Truman  E.  Ames,  Judge,  presiding.  Heard  in  this 
court  at  the  August  term,  1899.  Affirmed.  Opinion  filed  March  16, 
1900. 

Statement. — This  suit  was  begun  by  appellant  against 
appellees,  before  a  justice  of  the  peace  of  Jasper  county, 
and  was  appealed  to  the  Circuit  Court  of  that  county, 
where  a  trial  was  had  before  a  jury,  which  found  a  verdict 
for  the  defendants,  on  which  judgment  was  rendered,  and 
plaintiJBf  has  appealed. 

The  action  grew  out  of  an  alleged  breach  of  an  agree- 
ment between  the  parties  by  which  appellant  appointed 
appellees  its  exclusive  agents  to  sell  its  harvesting  machines 
and  other  machinery  within  certain  territory  for  certain 
commissions  on  the  sales,  and  appellees  agreed  to  sell  to 
good  and  responsible  men  only. 

A  clause  of  the  agreement  on  which  the  action  is  brought 
is  as  follows : 

"  It  is  further  agreed  in  case  the  said  McCormick  Harvest- 
ing Machine  Company  or  their  authorized  agent  find  that 
any  note  taken  and  passed  upon  at  settlement  was  doubt- 
ful or  worthless  at  the  time  of  the  sale,  then  the  said  agent 
shall  take  the  said  note  and  replace  it  with  cash,  or  notes 
secured   by  good  and   responsible  parties,  that  shall   be 
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acceptable  by  the  said  company  or  their  authorized  general 
agent" 

The  method  of  making  sales,  was  to  canvass  the  territory 
and  take  orders  for  machines,  and  to  forward  the  orders  to 
the  Harvesting  Machine  Company  at  its  oflSce  in  Chicago, 
who  would  ship  them  to  its  agents,  and  the  agents  would 
deliver  them  to  the  purchasers,  and  assist  in  setting  them 
up  ready  for  use. 

Appellees  having  contracted  to  sell  to  D.  C.  McCoy  and 
J.  L.  Hargus,  a  harvesting  machine,  they  thereupon  exe- 
cuted and  delivered  to  them  an  order  for  it  as  follows : 

**  McCormick  Harvesting  Machine  Company  will  ship  for 
the  undersigned,  on  or  about  June  2,  1896,  one  of  their 
latest  improved  binder  carrier  and  truck,  including  the  usual 
extras,  consigned  to  the  care  of  A.  Hau^  &  Son,  at  Hunt 
City,  111.,  the  undersigned  agreeing  on  the  delivery  of  the 
machine  to  execute  approved  notes  for  the  sum  of  $40,  pay- 
able on  the  first  day  of  September,  1896;  $40  payable  on 
the  first  day  of  September,  1897;  $45  payable  on  the  first 
day  of  September,  1898,  with  interest  thereon  at  the  rate 
of  six  per  cent  per  annum  from  September  1,  1896,  until 
due,  and  interest  at  the  rate  of  seven  per  cent  per  annum 
from  maturity  until  paid,  the  machines  to  be  warranted  as 
per  the  following  warranty,  without  addition  or  erasure,  a 
copv  of  which  I  have  this  day  received. 

This  machine  is  warranted  to  be  well  made,  of  good  mate- 
rial and  durable,  with  proper  care.  If  upon  one  day's  trial 
the  machine  should  not  work  well,  the  purchaser  shall  give 
immediate  notice  to  the  McCormick  Harvesting  Machine 
Compan}^  or  their  agent,  and  allow  time  to  send  a  person 
to  put  it  in  order.  If  it  can  not  then  be  made  to  work  well, 
the  purchaser  shall  return  it  at  once  to  the  agent  of  whom 
he  received  it,  and  all  cash  and  notes  received  in  settlement 
will  be  refunded.  Continuous  use  of  the  machine  or  use  at 
intervals  throughout  the  harvest  season,  or  failure  to  notify 
the  McCormick  Harvesting  Machine  Company  or  their 
agent,  or  to  return  the  machine  as  agreed,  shall  be  deemed 
an  acceptance  of  the  machine  by  the  undersigned. 

D.  C.  McCoy, 
J.  L.  Hargus." 

Appellant  shipped  the  machine  to  appellees,  who  deliv- 
ered it  to  Hargus  and  McCoy,  and  they  gave  their  notes  to 
appellant  according  to  the  terms  of  the  order. 
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Aside  from  a  written  admission  of  Hargus  and  McCoy, 
which  is  hereinafter  referred  to,  the  undisputed  evidence 
shows,  that  immediately  on  receiving  the  machine  and 
attempting  to  use  it,  it  was  found  to  be  defectively  con- 
structed, and  would  not  properly  elevate  or  bind  the  grain, 
but  scattered  much  of  it  through  the  field.  The  purchasers 
at  once  notified  appellees  of  the  diflBculty,  and  they,  under 
instructions  from  appellant,  got  Hargus  and  McCoy  to  keep 
the  machine  until  an  agent  of  the  company  should  come  and 
fix  it  so  it  would  run  and  do  good  work;  and  appellees 
immediately  notified  the  general  agent  of  the  company,  who 
replied  he  would  be  there  in  a  day  or  two.  A  week  having 
elapsed,  appellees  notified  him  again  by  telegraph,  and  after 
a  further  delay  of  several  days,  he  came,  and  was  informed 
of  the  trouble  with  the  machine  and  that  it  would  not  work, 
and  he  directed  Hargus  and  McCoy  to  cut  out  a  portion  of 
the  machine  and  keep  the  pieces,  which  they  declined  to  do, 
insisting  that  as  he  was  sent  there  to  do  it  he  should  put  it 
in  condition  to  do  good  work.  Pending  the  conversation, 
it  began  to  rain,  and  the  agent  insisted  that  he  was  in  a 
hurry  to  go  to  another  place,  and  asked  Hargus  and  McCoy 
to  sign  a  paper  as  follows — 

"  P.  O.  Hunt  City,  County  Jasper,  State  Illinois. 
Dated  the  12th  day  of  June,  1896. 
McCormick  Harvesting  Machine  Company, 

Chicago,  111. 
Gentlemen:    Your  expert,  Mr.  J.  J.  Freeark,  called  this 
day  and  adjusted  and  operated  to  my  entire  satisfaction, 
the  McCormick  Twine  Binding  Harvester,  which  I  bought 
of  your  agents,  A.  Haug  &  Son,  at  Hunt  Citv. 

D.  C.^  McC6Y, 
J.  L.  Hargus  " — 

telling  them  to  go  ahead  and  fix  up  the  machine.  That 
the  McCormick  people  were  not  the  kind  of  people  to  send 
out  a  machine  that  would  not  work,  and  if  they  could  not 
make  it  work,  the  company  would  take  back  the  machine 
at  any  time  and  turn  over  the  notes;  also  telling  them  the 
object  of  the  paper  was  to  show  to  the  company,  so  that  he 
could  draw  his  salary.  Keither  Hargus  nor  McCoy  read  the 
paper,  or  knew  its  contents,  but  supposing  they  were  accom- 
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inodatin^  bim,  signed  it.  Appellant  liaving  done  nothing 
further  to  make  the  machine  work,  and  McCoy  and  Hargus 
being  unable  to  make  it  work,  soon  afterward  returned  the 
machine  to  appellees. 

When  the  first  note  of  McCoy  and  Hargus  fell  due,  appel- 
lant brought  suit  on  it  before  a  justice  of  the  peace  and 
recovered  judgment  by  default  and  afterward  had  the 
machine  levied  upon,  and  the  constable  sold  it  for  $27.50. 
McCoy  and  Hargus  each  scheduled  their  property  to  the 
constable,  but  neither  included  the  machine  in  his  schedule 
and  the  schedules  showed  the  personal  property  of  each  to 
be  less  than  $400. 

Appellees  had  no  notice  of  the  suit  against  McCoy  and 
Hargus. 

Gibson  &  Johnson,  attorneys  for  appellant 

P.  G.  Beadbury,  attorney  for  appellees. 

Mr.  Justice  Bioelow  delivered  the  opinion  of  the  court. 

As  appellant's  counsel  say  in  opening  their  argument 
that  they  will  not  attempt  to  discuss  in  detail  each  error 
assigned,  we  shall  content  ourselves  by  following  their 
example. 

The  correctness  of  each  and  all  of  appellees'  instructions 
given  to  the  jury  is  challenged. 

The  first  instruction  is  as  follows : 

"  The  court  instructs  the  jury  that  if  the  contract  intro- 
duced in  evidence  in  this  case  shows  that  in  case  the  said 
McCormick  Harvesting  Machine  Company,  or  their  author- 
ized general  agent,  find  that  any  note  taken  and  passed 
upon  IS  doubtful  and  worthless  at  the  time  of  the  sale,  then 
the  said  agents,  Haug  &  Son,  shall  take  the  said  note  and 
replace  it  with  cash,  or  note  secured  by  good  and  respon- 
sil)le  parties,  that  shall  be  acceptable  by  said  company  or 
their  general  agent,  then  it  was  the  duty  of  the  plamtiff  in 
this  case  to  return  the  notes  of  Hargus  and  McCoy  or  offer 
to  return  them  before  they  brought  suit  against  these  de- 
fendants." 

The  principal  ground  of  objection  to  it  is,  that  it  did  not 
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tell  the  jury  to  whom  the  notes  should  have  been  returned. 
The  attention  of  the  jury  is  first  called  to  the  contract 
between  appellant  and  appellees,  which  was  in  evidence 
before  them,  and  it  does  not  seem  possible  that  the  jury 
could  have  understood  that  if  appellees  were  to  pay  appel- 
lant for  the  notes  of  Hargus  and  McCoy,  that  the  notes  were 
to  be  delivered  to  any  persim  other  than  those  who  were  to 
pay  for  them. 

The  delivery  of  the  notes  of  Hargus  and  McCoy  by  appel- 
lant to  appellees,  and  the  payment  for  them  in  one  of  the 
ways  provided  in  the  contract,  were  dependant  acts,  to  be 
simultaneously  performed  by  each  party. 

The  giving  of  the  instruction  was  not  error. 

The  second  instruction,  which  is  claimed  to  be  more  mis- 
leading than  any  other,  is  as  follows: 

"  The  court  instructs  the  jury  that  if  you  believe  from 
the  evidence  that  the  defendants,  as  agents  of  the  plaintiff, 
sold  to  Hargus  and  McCoy,  a  binder,  and  that  the  said  binder 
was  guaranteed  by  the  plaintiflf  to  do  the  work  for  which 
it  was  manufactured,  ana  that  the  same  was  defective,  and 
that  by  reason  of  said  defect,  and  of  failure  of  plaintiflf  to 
fulfill  its  warranty,  that  the  said  McCoy  and  Hargus  refused 
to  pay  for  the  same,  and  within  a  reasonable  time  after  dis- 
covering said  defect,  they  returned  the  said  binder  to  the 
plaintiff's  agents,  then  and  in  that  case  you  should  find  for 
the  defendants." 

The  objection  to  this  instruction  is,  that  there  is  nothing 
in  the  contract  between  api>ellant  and  appellees,  and  in  the 
facts  and  circumstances  in  evidence,  to  justify  the  giving  of 
it,  and  especially  that  there  was  no  evidence  before  the  jury 
that  the  warranty  had  been  broken. 

If  this  latter  assumption  were  true  in  fact,  there  would 
be  little  need  for  a  discussion  of  the  instruction;  but,  aside 
from  the  paper  that  McCoj'  and  Hargus  signed,  at  the 
request  of  the  agent,  Freeark,  the  evidence  is  nearly  all  to 
the  effect  that  the  machine  was  not  at  all  what  it  was  war- 
ranted to  be;  that  appellant's  agent,  who  was  sent  to 
put  it  in  condition  to  run  properly,  substantially  admitted 
the  machine  to  be  defective,  and  did  nothing  to  cure  the 
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It  is  impossible  to  read  the  evidence,  in  connection  with 
the  paper  the  agent  Freeark  secured,  without  coming  to 
the  conclusion  that  McCoy  and  Hargus  were  tricked  into 
signing  it,  and  their  subsequent  act  in  returning  the 
machine,  is  strong  evidence  that  they  were  deceived,  but 
honest  men. 

The  instruction  was  properly  given. 

The  third  instruction,  to  which  objection  is  made,  is  as 
follows : 

"  The  court  instructs  the  jury  that  in  construing  the  con- 
tract introduced  in  evidence  in  this  case,  the  jury  must  take 
into  consideration  the  entire  contract,  includingthe  instruc- 
tions on  the  back  of  the  said  contract,  relating  to  any  of  the 
issues  involved  in  this  case." 

It  will  readily  be  seen  that  (if  the  instruction  has  been 
correctly  copied)  the  person  who  drew  it  used  the  word 
*' construing,"  where  the  word  "considering"  was  intended. 
We  think  the  error,  if  it  be  one,  is,  in  view  of  the  other 
instructions  given  in  the  case,  unimportant,  and  did  appel- 
lant no  harm. 

We  do  not  understand  counsel  as  urging  that  the  court 
erred  in  refusing  some  of  appellant's  instructions,  never- 
theless we  have  looked  into  all  of  them,  and  find  that  those 
given  are  more  favorable  to  appellant  than  it  had  any  right 
to  expect,  and  that  the  court  did  not  err  in  refusing  those 
not  given. 

Appellant's  counsel  insist  that  the  court  erred  in  not  sus- 
taining appellant's  motion  for  a  new  trial.  What  the 
reasons  urged  before  the  trial  court  for  granting  the  motion 
were,  we  have  no  certain  means  of  knowing,  as  none  are 
given  in  the  bill  of  exceptions,  or  elsewhere  in  the  record. 
But  since  it  is  confidently  insisted  by  counsel  that  the  ver- 
dict is  asrainst  both  the  law  and  the  evidence,  we  will  con- 
sider these  as  among  the  reasons  urged  below. 

It  is  not  denied  that  McCoy  and  Ilargus  were  entitled, 
under  the  warranty,  to  a  machine  that  would  work  well, 
but  it  is  insisted  that  the  conditions  on  which  appellant  was 
to  receive  back  the  machine  and  return  the  notes  were  not 
complied  with  by  McCoy  and  Ilargus.     There  is  ample  evi- 
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dence  from  which  the  jury  were  warranted  in  finding  that 
when  the  machine  was  started  it  did  not  work  well^  nor 
did  it  do  any  better  while  McCoy  and  Hargas  kept  it,  and 
in  consequence  they  were  compelled  to  forego  doing  work 
with  it  for  others  which  they  had  contracted  to  do,  and 
they  retained  it  upon  the  agreement  that  appellant  would 
send  an  expert  agent  to  put  it  in  order,  and  when,  after 
long  waiting,  the  agent  came,  he  did  absolutely  nothing  to 
the  machine,  although  he  substantially  acknowledged  it  was 
defective. 

The  jury  were  warranted  in  inferring  that  the  reason  ho 
did  not  put  the  machine  in  good  running  order  was  because 
he  knew  it  could  not  be  made  to  work  well.  McCoy  and 
ilargus  had  a  right  to  rely  on  this  expert  agent,  and  they 
returned  the  machine  as  he  directed  them  to  do.  And  the 
jury  were  also  warranted  in  inferring  from  the  action  of 
appellant^s  agent,  Freeark,  that  appellant  had  stepped  in  to 
carry  out  its  part  of  the  contract,  and  having  failed,  had.  by 
directing  McCoy  and  Hargus  what  to  do  with  the  machine, 
relieved  appellees  from  any  further  liability  in  regard  to 
the  matter,  and  had  taken  the  entire  responsibility  upon 
itself. 

We  are  of  the  opinion  that  the  verdict  is  against  neither 
the  law  nor  the  evidence,  and  the  judgment  is  affirmed. 

After  the  opinion  was  filed  in  this  case,  counsel  for  appel- 
lant filed  their  petition  for  a  rehearing,  which  was  granted, 
and  we  have  again  carefully  considered  the  conclusions 
which  we  before  arrived  at,  and  are  satisfied  that  they  are 
correct;  hence  the  opinion  as  given  above,  with  some  slight 
modifications,  will  be  refiled,  with  such  additions  as  we 
deem  necessary,  to  meet  the  suggestions  in  the  petition  and 
argument  on  the  rehearing. 

It  is  urged  in  the  rehearing  that  when  the  defendants  sold 
the  machine  to  persons  who  were  not  good  and  responsible, 
they  broke  their  contract,  and  that,  for  the  breach,  they 
became  liable  to  pay  for  the  machine. 

We  do  not  concur  in  this  view  of  the  case.  The  entire 
contract  must  be  examined  for  the  purpose  of  ascertaining 
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its  true  intent  and  meaning.  It  is  nowhere  stated  in  the 
contract  that  the  mere  fact  of  selling  to  persons  not  good 
and  responsible,  shall  absolutely  bind  the  defendants  to  pay 
for  a  machine  so  sold.  On  the  contrary,  it  is  provided. that 
if  the  Harvester  Machine  Company  find  that  any  note  taken 
upon  any  settlement  was  worthless  at  the  time  of  the  sale, 
then  the  agent  shall  take  the  note  and  replace  it  with  cash 
or  other  notes.  This  was  one  of  the  steps  prescribed  by  the 
contract  to  secure  payment  for  a  machine  sold  to  persons 
not  good  and  responsible.  It  is  urged  that  this  was  a  priv- 
ilege merely  to  the  defendants;  but  that  can  not  be,  for  the 
reason  that,  when  the  company  received  the  notes  on  settle- 
ment and  found  them  worthless,  then  the  agents  were 
bound  to  "accept"  them;  but  how  could  the  agents  "accept" 
them  unless  the  notes  were  declared  worthless  by  the  com- 
pany and  brought  to  the  agents  for  their  acceptance  ? 

And  furthermore,  when  the  company  found  the  notes  to 
be  worthless,  a  particular  step  to  be  taken  is  pointed  out; 
and  that  step  is  neither  a  lawsuit  against  the  purchasers  of 
the  machine,  nor,  in  case  the  company  fails  to  collect  from 
the  purchaser,  is  a  further  suit  against  the  agents  another 
step  to  be  taken. 

Before  appellant  sued  McCoy  and  Hargus  it  knew  the 
character  of  the  notes,  and  from  that  knowledge,  as  we  inter- 
pret the  contract,  it  became  the  duty  of  appellant  to  declare 
the  fact  to  the  appellees,  when  they  would  be  under  obliga- 
tion to  accept  such  notes  and  turn  out  cash  or  good  security 
for  them.  That  the  word  "find  "  was  not  intended  to  be  a 
discovery  through  the  means  of  a  lawsuit,  is  evidenced  by 
the  fact  that  when  the  "finding"  has  taken  place  it  is  the 
worthless  notes  that  the  agent  shall  accept.  A  worthless 
note,  merged  in  a  judgment,  is  not  the  thing  to  be  "accepted," 
in  accordance  with  the  terms  of  the  contract.  The  word 
"find"  is  used  synonymously  with  the  words  "learn"  or 
"  discover." 

As  the  court  is  of  the  opinion  that  on  the  merits  of  the 
controversy  the  judgment  against  appellant  is  right,  the 
question  involves  the  correctness  of  the  second  instruction 
given  for  the  defendant. 
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To  fully  dispose  of  some  of  the  views  that  have  been 
urged  in  the  argument  for  a  rehearing,  the  following  pro- 
vision in  the  agreement  between  the  parties  should  be 
stated  as  an  additional  fact,  viz : 

"  You  must  give  every  purchaser  one  of  owv  printed  war- 
ranties with  each  machine  that  you  sell,  which  will  be  a 
sufficient  guarantee  that  the  machine  will  work  as  repre- 
sented; but  if  you  fail  to  give  the  purchaser  our  printeil 
warranty,  showing  just  what  the  machine  will  ao,  you 
thereby  forfeit  our  warranty  to  you." 

This  provision  was  printed  as  one  of  the  directions  on  the 
back  of  the  contract,  and  was  expressly  made  a  part  of  the 
contract. 

No  warranty  from  appellant  to  appellees,  was,  perhaps, 
contained  in  the  agreement  in  express  terms. 

It  is  admitted  in  the  argument  for  rehearing,  that  the 
warranty  contained  in  the  order  signed  by  the  purchasers, 
to  the  effect  that  the  machine  is  "  well  made,"  entitled  them 
to  a  machine  that  would  work  well.  But  the  position  taken 
is,  first,  that  the  printed  warranty  was  not  in  fact  delivered 
by  the  appellees  to  the  purchasers,  and  therefore  there  was 
a  forfeiture  of  "our  warranty  to  you,"  and  also  that  there 
was  no  warranty  in  fact  to  the  purchasers;  and  secondly, 
that  the  warranty  to  the  purchasers  that  the  machine  would 
do  good  work,  was  a  warranty  to  them,  and  not  to  the 
appellees,  thus  admitting  that  there  was  a  warranty  in  fact 
delivered,  and  that  it  had  been  broken. 

As  to  the  first  position,  the  order  quoted  in  full  in  the 
statement  of  facts  has  a  recital,  "  a  copy  of  which  I  have 
this  day  received."  This  order  contains  the  warranty,  and 
the  purchasers  needed  no  delivery  of  any  further  warranty, 
so  far  as  they  were  concerned;  and  the  recital  was  evidence 
from  which  the  jury  were  authorized  to  find  that  the  printed 
warranty  had  been  in  fact  delivered  by  the  appellees,  in 
compliance  with  the  directions. 

As  to  the  second  position,  this  involves  the  construction 
of  the  clause,  "you  thereby  forfeit  our  warranty  to  you." 
As  heretofore  stated,  there  was,  perhaps,  no  warranty  in 
terms  contained  in  the  agreement  between  the  parties  to 
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this  record,  unless  it  may  be  found  in  a  clause  of  the  con- 
tract that  appellant,  "  agrees  to  use  its  best  efforts  to  com- 
plete   *    *    *    all  machines  ordered." 

Upon  that  matter  we  express  no  opinion,  as  the  point  has 
not  been  adverted  to  by  counsel;  but  the  words  "our  war- 
ranty to  you,-'  must  have  some  meaning  if  the  court  can 
find  one  on  rational  grounds,  as  words  should  not  be  re- 
jected, unless  they  are  entirely  meaningless. 

Let  the  clause  read  as  follows:  "You  thereby  forfeit 
our  (aforesaid  printed)  warranty  (operative)  to  you  (when 
you  sell  machines),"  thereby  incorporating  so  much  of  the 
order  as  is  signed  by  the  purchaser,  containing  a  warranty, 
into  the  contract  between  the  parties  to  this  action.  "  Our 
warranty"  was  appellant's  warranty  of  the  machine,  and 
when  the  agent  delivered  the  printed  warranty  to  the  pur- 
chaser, it  operated  to  the  benefit  of  appellees.  Under  the 
contract,  then,  appellees  had  a  warranty  that  they  were 
handling  machines  that  would  work  well,  and  the  admis- 
sion of  the  evidence  tending  to  show  that  the  machine  was 
worthless,  was  proper. 

Appellant's  counsel  urge,  that  if  the  machine  would  not 
cut  McCoy  and  Hargus'  grain,  appellees  would  not  have  an 
action  against  appellant;  and  that  if  they  could  not  use  that 
fact  as  a  ground  of  action,  they  could  not  use  it  as  a  ground 
of  defense. 

But  no  reason  is  perceived,  if  the  contract  has  been  prop- 
erly interpreted,  why  appellees  should  be  held  responsible 
on  their  contract  to  pay  for  a  machine  that  was  worthless, 
any  more  than  the  purchasers  who  had  a  warranty  should 
pay  for  it.  Had  appellant  furnished  a  machine  that  fulfilled 
the  warranty,  then  it  would  have  done  all  it  agreed  to  do; 
but  it  was  itself  in  fault  in  the  matter,  when  it  turned  out 
a  worthless  machine;  and  if  it  had  wanted  either  the  money 
or  the  return  of  the  machine,  it  should  have  said  so,  in  so 
many  words.     For  obvious  reasons  this  was  not  done. 

Where  successive  acts  are  to  be  done  by  parties  to  a  con- 
tract, the  inclination  of  the  courts  of  the  present  day  is  to 
construe  them  to  be  dependent  promises,  so  that  neither 
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party  can  sue  the  other  unless  himself  ready  to  perform. 
Bishop  on  Contracts,  sections  401-402;  Anson  on  Contracts, 
pp.  288,  289,  290;  1  Beach  on  Contracts,  section  89. 

If  it  be  admitted  that  appellees  sold  to  persons  not  respon- 
sible, it  is  also  shown  that  appellant  furnished  a  worthless 
machine,  when,  as  a  first  step  of  the  undertaking,  it  ought 
to  have  furnished  a  machine  that  would  have  done  good 
work.  The  consideration,  as  evidenced  by  this  contract, 
for  the  promise  of  appellees  to  take  up  the  notes,  was  the 
warranty  of  appellant,  that  it  was  furnishing  a  machine  that 
would  work  well;  so  that,  even  if  appellant  had  had  the 
notes  of  the  purchasers,  and  had  offered  them  back  to  appel- 
lees, as  provided  in  the  contract,  a  sufficient  reason  for 
refusing  to  accept  them,  would  have  been,  that  the  machine 
was  worthless. 

Complaint  is  made  that  in  the  settlement  made  between 
the  parties,  appellees  got  the  sum  of  $25  for  commission  on 
the  sale  of  the  machine,  when  the  agreement  between  the 
parties  provided  that  no  commissions  should  be  charged  on 
machines  returned.  This  question  was  not  litigated  in  the 
court  below.  There  being  no  pleadings,  we  must  look  to 
the  evidence  and  other  portions  of  the  record,  to  see  what 
was  litigated.  The  fact  of  the  payment  of  these  commis- 
sions was  brought  out  in  the  testimony,  just  the  same  as 
any  other  evidentiary  fact;  no  instructions  were  asked  on 
the  theory  that  part  of  the  claim  in  dispute  was  the  wrong- 
ful payment  of  these  commissions.  The  entire  record  shows 
that  the  question  really  litigated  was  the  alleged  wrongful 
selling  to  persons  who  were  not  "good  and  responsible.'' 
An  instruction  ought  to  have  been  asked,  at  the  least,  to 
show  that  the  claimed  wrongful  payment  of  commission 
was  part  of  appellant's  case.  We  can  not  reverse  a  case 
upon  a  point  that  was  not  litigated. 

Adhering  to  the  opinion  heretofore  given,  it  is  refiled  and 
the  judgment  is  affirmed. 
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George  T.  Jarvis,  Receiver,  v.  Daniel  W.  Bradford.        ta^' 

1.  Statutes — Repeal  by  Implication^  Contributory  Negligence,  — The 
law  prohibiting  domestic  animals  from  running  at  large  does  not,  by  im- 
plication, repeal  or  nullify  any  of  the  provisions  of  the  act  requiring  rail- 
road companies  to  erect  and  maintain  fences  on  the  sides  of  their  roads, 
and  it  is  a  question  of  fact,  to  be  determined  by  the  jury,  from  all  the  cir- 
cumstances} in  evidence,  whether  the  act  of  the  owner,  in  permitting  his 
animals  to  run  at  large  in  violation  of  the  law,  is  contributory  negli- 
gence. 

2.  Verdicts— Ab<  Always  to  be  Set  Aside  When  TJiere  is  Contrariety 
of  Evidence, — A  verdict  will  not  be  set  aside  when  there  is  a  contrariety 
of  evidence,  if  the  facts  and  circumstances  by  fair  and  reasonable  intend- 
ment will  authorize  it,  notwithstanding  it  may  appear  to  be  against  the 
strength  and  weight  of  the  testimony. 

Aetion  in  Case,  for  killing  domestic  animals.  Appeal  from  the  Cir- 
cuit Court  of  Wayne  County;  the  Hon.  Enoch  E.  Newun,  Judge, 
presiding.  Heard  in  this  court  at  the  August  term,  1899.  Affirmed, 
Opinion  filed  March  16,  1900. 

Creighton,  Kramer  &  Kramer,  attorneys  for  appellant. 

Hanna  &  Hanna,  attorneys  for  appellee. 

Mr.  Justice  Creighton  delivered  the  opinion  of  the  court. 

This  was  a  suit,  coramenced  before  a  justice  of  the  peace 
in  Wayne  county,  by  appellee  against  appellant,  to  recover 
for  loss  of  a  colt,  killed  on  appellant's  railroad  by  an  engine 
and  cars  operated  thereon,  by  appellant.  After  judgment 
in  the  justice's  court,  the  case  was  appealed  to  the  Circuit 
Court,  where  trial  was  had  by  jury,  resulting  in  a  verdict 
and  judgment  in  favor  of  appellee. 

The  colt  was  killed  on  the  night  of  June  27,  1895. 
Appellee  was  allowing  it  to  run  at  large  at  the  time.  The 
cattle  guard  complained  of  was  at  a  crossing  of  a  public 
highway,  and  about  a  mile  from  the  residence  of  appellee. 

The  principal  question  of  law  involved  in  this  appeal  is, 
as  to  the  effect  of  appellee's  act  in  allowing  the  colt  to  run 
at  large. 
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Whether  the  law  restraining  such  animals  from  running 
at  large  was  in  force  in  the  county  and  township  where  the 
colt  was  killed,  at  the  time,  is  not  clear  from  this  record. 
Assuming  that  it  was  in  force,  and  that  appellee  was  allowing 
the  colt  to  run  at  large  in  violation  of  that  law,  appellant's 
counsel  contend  that  such  act  was  negligence  per  sd  on  the 
part  of  appellee;  that  it  was  such  act  of  contributory  negli- 
gence, in  law,  as  to  bar  all  right  of  recovery  for  the  killing 
of  his  colt.  They  rely  for  support  of  this  position  wholly 
upon  the  case  of  The  Peoria,  Pekin  and  Jacksonville  Rail- 
road Company  v.  Champ,  75  111.  577.  It  must  be  admitted 
that  the  argument  of  the  opinion  in  that  case  leads  to  the 
conclusion  contended  for  here,  by  counsel  for  appellant,  and 
that  the  judgment  reached  by  the  court  upon  the  facts 
before  it  in  that  case  is  not  fully  consistent  with  any  other 
theory  of  law.  This  question  had  been  at  least  three  times 
under  consideration  by  our  Supreme  Court  before  the  opin- 
ion in  the  75th  111.  was  written.  In  C.  &  N.  W.  R.  R.  Co. 
V.  Harris,  54  111.  532,  the  court  says : 

"  It  is  also  urged  that  appellee  was  so  far  in  fault  in  per- 
mitting his  horses  to  run  at  large,  when  prohibited  by  the 
statute,  that  he  should  not  be  permitted  to  recover,  "it  is 
manifest  that  he  had  not  observed  the  law  in  that  respect. 
*  *  *  But  while  it  is  a  violation  of  law  to  permit  them 
to  be  at  large,  the  company  were  violating  another  law 
in  permitting  the  gate  to  remain  open.  *  *  *  It  may  be 
appellee  was  liable  to  answer  to  whoever  might  prosecute, 
for  breach  of  the  statute  he  had  violated,  but  that  did  not 
relieve  appellants  from  the  duty  under  the  statute,  that 
required  them  to  prevent  stock  from  getting  upon  their 
road.  Because  appellee  may  have  violated  another  law,  the 
company  were  not  at  liberty  to  omit  their  duty  and  thereby 
kill  appellee's  horses." 

In  Ewing  v.  C.  &  A.  R.  R.  Co.,  72  111.  25,  the  court  says: 

"  It  is  not  sufficient  to  say  that  the  act  of  permitting  her 
(the  cow)  to  run  at  large  contributed  to  the  act,  merely 
because  if  she  had  been  kept  within  an  inclosure  she  could 
not  have  gone  upon  the  track,  for  the  same  logic  would 
prove  the  plaintiff  guilty  of  contributory  negligence  by  the 
simple  act  of  owning  a  cow.  It  is  the  proximate,  and  not 
the  remote  cause  that  is  to  be  considered.    This,  then^  is 
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purely  a  question  of  fact  *  *  *  to  be  determined  by 
the  jury  from  all  the  evidence;  and  the  court  in  stating  that 
permitting  the  cow  to  run  at  large,  contrary  to  law,  was 
negligence,  clearly  usurped  the  province  of  the  jury." 

In  R.  R.  I.  &  St.  L.  R.  R.  Co.  v.  Irish,  72  111.  404,  the 
court  says : 

"  The  law  prohibiting  domestic  animals  from  running  at 
large  *  *  *  does  not,  by  implication,  repeal  or  nullify 
any  of  the  provisions  of  the  act  *  *  *  requiring  railroad 
companies  to  erect  and  maintain  fences  on  the  sides  of  their 
roads,  and  it  is  a  question  of  fact,  to  be  determined  by  the 
jury,  from  all  the  circumstances  in  evidence,  whether  the 
act  of  the  owner,  in  permitting  his  animals  to  run  at  large  in 
violation  of  the  law,  is  contributory  negligence." 

Since  the  case  referred  to  in  75th  111.,  our  Supreme  Court 
has  twice  had  the  question  before  it  for  determination.  In 
Cairo  &  St.  Louis  R.  R.  Co.  v.  Murray,  82  111.  76,  the  court 
says: 

"  The  mere  fact  that  stock  is  running  at  large  in  violation 
of  the  statute,  does  not  relieve  the  railroad  companies  from 
liability  for  stock  injured,  where  the  company  fails  to  fence 
as  required  by  statute." 

And  in  Cairo  &  St.  Louis  R.  R.  Co.  v.  Woosley,  85  111. 
370,  all  that  is  above  quoted  is  again  held,  and  in  addition 
thereto  the  court  says : 

"  The  burden  of  showing  contributory  negligence  in  such 
cases,  where  it  does  not  appear  otherwise,  is  upon  the  rail- 
road company." 

In  all  the  cases  we  have  found,  where  the  question  has 
been  under  consideration  by  the  Appellate  Courts  of  this 
State,  they  have  uniformly  followed  the  cases  above  quoted 
from.  The  opinion  in  the  case  in  75th  111.  relied  on  by 
appellant,  makes  no  reference  to  the  preceding  cases,  and 
is  not  a  well  considered  case.  It  is  out  of  line  with  the  pre- 
vailing authority  in  this  State,  and  can  not  be  accepted  as 
law  to  control  the  action  of  the  courts  in  other  cases. 

It  is  contended  that  the  court  erred  in  refusing  to  allow  a 
certain  witness  to  answer  the  following  question  : 

"  Q.     You  may  now  state  to  the  jury  whether  or  not,  in 
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your  opinion,  this  cattle  guard  was  suitable  and  sufficient  to 
prevent  ordinary  horses  From  crossing  the  same  i  " 

The  statute  requires  a  railroad  company  to  erect  and 
maintain  a  suitable  and  sufficient  fence.  In  C.  &  A.  R.  R. 
Co.  V.  Utley,  38  111.  410.  our  Supreme  Court  holds: 

«^  *  *  #  sufficient  fence  must  be  not  merely  one 
which  will  turn  ordinary  stock  ♦  ♦  ♦  but  one  that  will 
turn  stock  even  though,  to  some  extent,  unruly." 

Without  discussing  whether  or  not  the  witness  was  shown 
to  be  an  expert,  it  is  sufficient  to  say  that  the  question,  as 
put,  falls  short  of  the  law,  as  to  the  character  of  cattle  guard 
it  was  appellant's  duty  to  erect  and  maintain.  One  that 
would  merely  "  prevent  ordinary  horses  from  crossing  the 
same,"  is  not  sufficient.  The  question  as  put  was  not  mate- 
rial to  any  proper  issue  in  the  case. 

It  is  further  contended  that  the  court  erred  in  refusing  to 
give  on  behalf  of  appellant  the  following  instruction : 

"  The  court  instructs  the  jury,  that  if  you  believe  from  the 
evidence  in  this  case  that  the  cattle  ^uard  in  question  was, 
at  the  time  in  question,  maintained  in  a  suitable  condition 
to  prevent  ordinary  horses  from  crossing  the  same,  and 
that  the  colt  in  question,  at  the  time  in  question,  passed  over 
the  same,  then  the  plaintiff  in  this  case  can  not  recover,  and 
you  should  find  for  the  defendant." 

This  is  in  substance  the  same  as  was  the  fourth  instruction 
complained  of  in  C.  &  A.  R.  R.  Co.  v.  Utley,  which  the 
court  there  held  proj^erly  refused,  and  concerning  which, 
said,  as  above  quoted,  "A  *  *  *  sufficient  fence  must 
b3  not  merely  one  which  will  turn  ordinary  stock,"  etc. 
The  objections  urged  against  the  second  and  third  instruc- 
tions given  on  behalf  of  appellee  are  not,  in  our  judgment, 
well  founded  in  fact,  and  raise  no  controverted  question 
of  law  not  herein  discussed;  therefore  we  feel  justified  in  pro- 
ceeding without  stopping  to  discuss  them  here. 

The  only  question  of  fact  seriously  contested  on  the  trial 
was  as  to  the  sufficiency  of  appellant's  cattle  guard  at  the 
place  where  the  colt  went  upon  the  railroad. 

Appellant's  counsel  earnestly  contend  that  the  verdict  is 
against  the  weight  of  the  evidence.     There  is  a  contrariety 
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and  a  direct  conflict  in  the  evidence  as  to  the  condition  and 
sufficiency  of  the  cattle  guard,  but  there  is  an  abundance  of 
evidence  to  support  the  verdict.  In  I.  C.  R.  R.  Co.  v.  Gillis, 
68  III.  317,  the  court  says : 

"If  any  rule  of  this  court  can  be  so  well  established  as  to 
be  neither  cjuestioned  nor  recjuire  the  citation  of  authorities 
to  support  it,  it  is  that  a  verdict  will  not  be  set  aside  when- 
ever there  is  a  contrariety  of  evidence,  and  the  facts  and  cir- 
cumstances, by  fair  and  reasonable  intendment  will  authorize 
the  verdict,  notwithstanding  it  may  appear  to  be  against 
the  strength  and  weight  of  the  testimony." 

This  is  the  true  rule,  and  is  as  binding  now,  upon  the 
Appellate  Court,  as  it  ever  was  upon  the  Supreme  Court. 
We  have  quoted  the  same  authority,  and  discussed  this  ques- 
tion at  considerable  length  in  our  opinion  in  the  case  of 
Phoenix  Insurance  Co.  v.  Mills,  filed  at  the  present  term  of 
court.    We  find  no  substantial  error  in  this  record. 

The  judgment  of  the  Circuit  Court  is  affirmed. 
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Eb^ceptions  to,  must  be  preserved 508 

Where  it  exceeds  the  amount  the  plaintiff  is  entitled  to  re- 
cover   868 

JURISDICTION— Of  County  Court  to  compel  a  parent  to  support 

his  child 186 

Upon  what  it  depends,  appeals  from  justices 844 
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JURORS-kiJhallenge  of  peremptorily  and  for  cause 660 

JURY— When  the  question  of  negligence  should  be  submitted. ...  614 

When  a  cause  should  be  submitted 614 

Province  to  pass  upon  the  weight  of  the  evidence 452 

Withdrawing  evidence  from - 804 

Where  case  should  be  taken  from — Practice 255 

JUSTICES— Appeals  from— Trial  to  be  dc  noro 847 

JUSTICES  OF  THE  PEACE— Technicality  in  proceedings  before.  96 

Presumptions  in  favor  of  regularity 06 

Malice,  when  the  gist  of  tlie  action 96 

L 

LABORERS  AND   SERVANTS— Preferred  debts  of,  property  in 

the  hands  of  receivers 378 

LACHES. 

Where  one  of  two  innocent  persons  must  suffer  from  negli- 
gence   849 

LANDLORD  AND  TENANT— Landlord  not  bound  to  keep  premi- 
ses in  repair 191 

No  implied  contract  that  real  estate  shall  be  fit  for  the  purpose 

for  which  it  was  let 191 

When  agreement  to  repair  is  a  mere  gratuity 191 

When  leases  may  be  invalidated  in  a  court  of  law  and  in 

equity 435 

What  is  not  a  restoration  of  possession 485 

When  the  tenant's  possession  becomes  tortious 484 

What  is  not  sufiScient  to  make  the  landlord  a  covenantor  to  re- 
pair   192 

LEASE— When  Invalidated  in  a  court  of  law  and  in  equity 435 

LEGAL  RESIDENCE— In  attachment 102 

LIENS — Of  miners  for  opening  and  developing  a  mine 634 

LIFE  INSURANCE— Wagering   policies   void  as   against  public 

policy 385 

LIMITATIONS— Where  the  plaintiff  is  non  suited 402 

Application  to  voluntary  non-suits  only 402 

To  causes  of  action  set  up  in  new  counts 459 

Annual  statements  of  corporations 498 

Filing  of  claims  for  probate 613 

Amendments  to  declaration 87 

M 

MALICE— When  the  gist  of  the  action 96 

MANDAMUS — To  enforce  the  right  of  examination  of  the  books  of 

a  corporation 824 

What  must  be  shown 824 

Practice  in  proceedings  for 549 

Trial  judge  must  determine  the  accuracy  of  the  bill  which  he 

verifies 445 
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MARINE  INSQRANCE— Where  a  vessel  is  insured  for  a  part  only 

of  its  value 553 

Liability  of  the  owner  where  he  recovers  from  the  vessel  doing 

damage 552 

MASTER  AND  SERVANT—When  master  is  liable  to  servant. ...  169 

When  master  orders  servant  to  dangerous  work 169 

Relation  of 169 

Question  of  servant's  reckless  obedience  one  for  the  jury 170 

Employment  of  inexperienced  and  incompetent  help,  a  question 

of  fact  for  the  jury 170 

Where  the  negligence  of  the  master,  co-operates  with  that  of  a 

fellow-servant 614 

Knowledge  of  dangerous  conditions 558 

Performing  acts  known  to  be  dangerous  by  direction  of  the 

master 688 

Negligence  of  master  a  concurring  and  efficient  cause 162 

MASTER  IN  CHANCERY— Signature  of  witness  when  deposition 

taken  before 45,  47 

Exceptions  and  objections  to  report— Equity  practice 16 

A  ministerial  officer 513 

Confirmation  of  report  not  a  final  decree 513 

MEASURE  OF  DAMAGES— Erroneous  instruction  as  to 375 

After  rescission  of  a  contract 407 

MECHANICS'  LIENS— When  portions  of  the  statement  may  be 
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Equitable  titles 620 

MINES — Liens  of  minars  for  opening  and  developing 634 

MOTIONS— How  preserved  in  the  record— Chancery 478 

MOTION  TO  STRIKE  OFF— Attacking  pleas  by 355 

Not  applicable  to  pleas  amounting  to  the  general  issue 855 

MUTUAL  ASSENT— Rescission  of  contracts  by 186 
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NEGLIGENCE — Charges  of,  can  not  be  sustained  by  mere  conjec- 
ture   295 

Omission  of  a  railroad  company  to  close  its  gates  at  a  street 

crossing 295 

Common  carriers  always  responsible  for 289 

Of  common  carriers  a  question  of  fact 289 

Where  one  of  two  innocent  persons  must  suffer  from 349 

Where  the  negligence  of  a  master  co-operates  witli  that  of  a 
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Instructions  as  to  what  constitutes 151 

Keeping  animals  known  to  be  vicious 424 

What  is  equivalent  to  a  willful  or  wanton  act 660 
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NEGLIGENCE.    Continued, 

What  is  not  imputable  negligeace 629 

In  a  child  of  tender  years 240 

Driving  without  looking  ahead 200 

Of  parent  can  not  be  imputed  to  child— Parent  and  child 209 

Concurring  negligence  of  two  different  parties 255 

Failure  to  look  for  an  approaching  train 255 

Concurring  and  proximate  causes 473 

What  constitutes  a  good  cause  of  action 804 

NEW  CAUSE  OF  ACTION— What  is  not  stating  a  new  cause  of 

action  in  an  amended  count— Pleading 87 

NEW  COUNTS— Pleading  the  statute  of  limitations  to 459 

NEWLY  DISCOVERED  EVIDENCE— Insufficient  affidavits 209 

NEW  TRIALS— Cumulative  testimony  not  a  sufficient  cause  for 

granting 134 

NON-RESIDENT— Within  the  meaning  of    the  statute— Attach- 
ment   101 

NON-SUITS— Voluntary  and  involuntary 402 

Limitations  in  case  of 402 

Notice  of  assignment  of  judgment — Garnishment 563 

Records,  constructive  notice  to  creditors  and  subsequent  pur- 
chasers  *..* 452 

NULTIEL  RECORD~In  actions  by  scire  facias  upon  a  forfeited 

recognizance 855 
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OATHS — Required  in  issuing  capias— Presumptions  as  to 97 

OPENING  AND  CLOSE— Of  the  evidence  and  arguments 432 

OPINIONS— Of  witnesses  should  not  be  received 895 

ORDINARY  CARE— Where  the  facts  are  complicated 614 

What  is  not  imputable  negligence 629 

Question  of  fact 151 

ORDIN ANCEIS — When  a  court  of  equity  will  not  restrain  enforce- 
ment of 815 

Exceptions  to  the  rule  that  a  court  of  equity  will  not  restrain 

the  enforcement  of  an  ordinance 815 

May  derive  their  validity  from  different  grants  of  power 815 

P 

PARENT  AND  CHILD— Negligence  of  the  parent  can  not  be  im- 
puted to  the  child 209 

Support  of  the  child 186 

PARTIES— When  one  becomes  a  quasi  party 219 

Acts  and  statements  of— Construction  of  contracts 79 

Nominal  parties  to  a  bond 665 
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PARTNERS— When  parties  are  liable  as 4^0 

Acts  within  the  scope  of  a  partner's  authority 4trO 

Can  not  litigate  partnership  matters  in  law  courts 1 

One  may  maintain  suit   against  the  others  on    an  account 

stated ' 188 

PARTNERSIP— Denying  liability 428 

PASSENGERS'  ELEVATORS— Degree  of  care  necessary  in  oper- 
ating   629 

PAUPERS— Infant  orphan  children 566 

Children  who  are  entitled  to  relief 566 

Duties  of  counties  in  relation  to  the  poor 5C6 

PA  YMENT— Made  to  an  unauthorized  person  of  no  avail 84» 

PERSONAL  INJURIES— Liability  of  a  lot  owner 6 

Theory  upon  which  the  liability  rests » .  7 

Power  of  an  administrator  to  settle  claims  for  injuries  to  his 

intestate 459 

Defined 70 

PLEADING— Effect  of  admission  in 28 

Illustration  of  the  rule 28 

Where  the  right  to  contract  exists  by  special  statutory  au- 
thority    470 

Amplification— Bill  of  particulars 60 

Party  must  state  facts  positively 219 

Positive  statement  of  facts  with  additional  words,  *'  As  your 

oratrix  is  informed  and  believes  " 219 

What  is  not  stating  a  new  cause  of  action  in  an  amended 

count 87 

PLEADINGS  AND  PROOFS— Relief  tabe  consistent  with 871 

PLEAS— Withdrawing  a  plea  puis  darien  continuance— Practice  87 

Attacking  by  motions  to  strike  off 355 

Nul  tid  record  in  actions  by  scire  fadas  upon  a  forfeited  re- 
cognizance. .   855 

PLUMBERS— Construction  of  the  act  licensing 815 

POLICE  POWERS— Includes  regulation  of  all  such  business  and 

occupations  as  affect  the  health  of  the  people 315 

Of  cities  and  villages 315 

Ordinances  and  regulations  for  the  preservation  of  health 815 

What  is  included  in 815 

POLICY — What  makes  a  prima  facie  case  on 574 

Stipulations  as  to  death  by  suicide  in 600 

POOR— See  Paupbrs 566 

POSSESSION— What  is  not  a  restoration  of— Landlord  and  tenant  485 

Of  property  sold  remaining  in  the  vendor 543 

Of  goods  sold— Common  law  doctrine 548 

PRACTICE— Vacating  recognizances 855 

Attacking  pleas  by  motions  to  strike  off 853 
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PRACTICE.     Continued. 
Motions  to  strike  off  not  applicable  to  pleas  amounting  to  the 

general  issue 855 

In  appeals  from  justices  of  the  peace 428,  429 

Opening  and  close  of  the  evidence  and  arguments 432 

All  existing  defenses  must  be  made 432 

When  a  cause  is  at  issue 428 

When  a  cause  is  to  be  stricken  from  tlie  short  cause  calen- 
dar   428 

In  i^peals  from  justices  of  the  peace 428 

Denying  partnership  liability 428 

Effect  of  denying  a  joint  liability , 42« 

Withdrawing  evidence  from  the  jury 804 

Motions  to  exclude  evidence  and  to  instruct  to  a  verdict  for 

the  defendant 804 

Where  the  court  may  direct  a  verdict  against  the  party  holding 

the  afiirmative 804 

Motions  to  exclude  evidence  and  to  instruct  the  jury  to  find  for 

the  defendant  are  in  the  nature  of  demurrers  to  evidence. . .  804 
In  appeals  from  justices,  jurisdictional  papers  to  be  trans- 
mitted   844 

Where  motion  to  instruct  the  jury  to  return  verdict  for  defend- 
ant is  made  at  close  of  the  evidence 255 

Where  case  should  be  taken  from  jury 255 

Submitting  special  questions  to  the  jury 261 

Submitting  special  questions  to  opi>osin'g  counsel 261 

Where  no  propositions  of  law  are  submitted 549 

Forcing  cause  to  trial  without  replication  to  plea  of  set-off. . . .  838 
A  party  can  not  shift  his  ground  and  obtain  another  hearing 

for  purpose  of  making  a  new  case 245 

Expunging  void  orders 190 

Where  a  count  presents  a  new  statement  of  the  original  cause 

of  action 459 

In  mandamus  proceedings 549 

Exceptions  to  judgments  in  trials  without  a  jury 549 

Decision  of  the  higher  court  when  a  case  is  reversed  and  re- 
manded   234 

Challenge  of  jurore  for  cause  and  peremptorily 660 

When  a  case  should  be  submitted  to  the  jury 614 

When  interest  is  allowable 486 

When  the  bill  of  exceptions  is  stricken  from  the  flies 360 

Where  appeals  from  justices  are  dismissed 199 

Withdrawing  the  plea  puis  darien  continuance 87 

Where  a  non-suit  is  desired 402 

Where  the  plaintiff  defaults 586 

When  one  cause  is  not  a  bar  to  another 186 

Dismissing  a  fraudulent  suit 219 

PREFERRED  DEBTS— Of  servants  and  laborers 373 
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PRESUMPTIONS— In  aid  of  a  justice's  tranflcript— Body  execu- 
tion   97 

In  favor  of  reRularity 96 

As  to  the  oath  required  in  issuing  capias 97 

That  a  plaintiffs  claims  were  considered  bj  the  court 73 

That  the  title  is  in  the  vendor : . . . .  218 

As  to  justice's  oath— Executions. 199 

In  favor  of  verdicts 43 

As  to  knowledge  of  insdvMicy — Banks  and  banking 126 

PRICES— When  they  are  fixed  by  stipulation 53 

PRINCIPAL  AND  AOENT— Where  the  agent  is  personally  liable 

as  principal ■ 458 

PRIOR  INCUMBRANCES— Foreclosupe 18 

PRIOR   LIE^S— Owners  ot,  not  necessary  parties  to  forecloe- 

urea 18 

PRIVILEGED  COMMUNICATIONS-^As  to  witnesses,  different 

rules— Slander 571 

PROBATIVE  FACTS— l^[)eGial  findings 41 

PROMISSORY  NOTES— Maker  a  non-resident  of  Illinois  at  ma- 
turity   285 

When  not  negotiable 28 

PROPOSITIONS  OF  LA W— Where  none  are  submitted 549 

PUBLIC  POLICY— Wagering  policies  against 885 

PUIS  DARIEN  CONTINUANCE— Withdrawing  plea  of— Prac- 
tice   87 

PUNCrUATION—Effectof  errors  in 270 

Q 

QUESTIONS   OF  FACT— Servant^s  reckless  obedience  to   the 

master 170 

Employment  of  inexperienced  and  incompetent  help 170 

Non-residence 101 

C6ntributory  negligence 240 

Incompetency  of  servants 112 

Ordinary  cara 151 

Maliciously  suing  out  a  writ  of  attachment 261 

Negligence  of  common  carrier 289 

In  the  AppeUate  Court 85 

Speed  of  trains  and  ringing  of  belL '  151 

K 

RAILROADS— Duty  toward  domestic  animals  running  at  large. ..  825 

Omission  to  close  gates  at  a  street  crossing 295 

REBUTTAL— Matters  not  included  in  a  biU  of  particulars  when 

competent  in 628 
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RECEIVERS— Acceptance  of  a  lease  by  implication 608 

Certificate  of  deposit  assigned  after  appointment — Set-off 73 

Preferred  debts  of  servants  and  laborers 873 

RESCISSION  OF  CONTRACTS— Duty  of  the  other  party 407 

Measure  of  damages  where  a  contract  is  rescinded 407 

Measure  of  damages  for  goods  not  manufactured 407 

Right  to  sell  goods  after  notice  of  rescission. 407 

When  by  mutual  assent 136 

When  neither  party  can  base  a  claim  upon  contract 187 

When  vmidee  may  recover  back  money 137 

RECOGNIZANCE— Vacathig— Practice 855 

REXX>RDS^ Are  constructive  notice  to  creditors  and  subsequent 

purchasers  only 452 

Modes  in  which  they  may  be  proved  in  this  state 247 

RECOUPMENT— In  actions  of  trover 619 

RECOVERY— Oeneral  rule  as  to,  in  garnishment 230 

REMEDIES— Election  of— Not  duty  of  plaintiff  to  choose  one 

remedy  to  the  exclusion  of  others 266 

Election  to  follow  one  ia  an  abandonment  of  the  other 182 

Application  of  the  rule  of  election 32 

When  at  law  and  not  in  chancery \  82 

Abandonment  of  contracts— Damages 62 

REMmrrUR— When  permitted  in  the  Appellate  Court 863 

RENT— Of  premises  let  for  gambling 621 

REPLICATION— To  plea  of  set-off— Forcing  cause  to  trial  with- 
out   338 

RES  ADJUDICATA— What  the  doctrine  embraces 73 

RESIDENCE— What  is  in  this  State 101 

Not  synonymous  with  domicile  in  attachment 102 

Actual  and  legal  residence 102 

Question  of  is  one  of  intention 102 

RES  IPSA  LOQUITUR— Where  the  doctrine  does  not  apply 7 

S 

SALiES — Delivery  to  a  common  carrier  for  conveyance  to  the  pur- 
chaser   79 

Possession  of  property  sold  remaining  in  the  vendor 643 

SALOON  KEEPING— Violation  of  by-laws— Beneficiary  associa- 
tions    89 

SCHOOLS—  When  a  teacher's  certificate  is  necessary 648 

Burden  of  proof  to  show  what  the  teacher  earned 648 

SCIRE  FACIAS— To  enforce  the  payment  of  money 464 

Will  not  lie  for  temporary  alimony 464 

Nul  tiel  record  in  actions  by,  upon  a  forfeited  recognizance. . .  355 

SEAL — Contracts  under,  not  to  be  changed  by  parol 362 

When  contracts  under,  m^y  be  changed  by  parol 862 
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SERVANTS — Performing  acts  known  to  be  dangerous  by  direc- 
tion of  the  master , 638 

Incompetency  of,  a  question  of  fact 112 

SERVANTS  AND  LABORERS— Preferred  debts  of 878 

SET-OFF— Assignment  of  certificate  of  deposit  after  appointment 

of  receiver 78 

Forcing  cause  to  trial  without  replication  to  a  plea  of — Practice  833 

Nature  of  the  plea  of 28 

SIGNATURE— Obtained  with  intent  to  cheat  and  defraud— Not 

necessary  to  prove  loss  suffered  by  obtaining— Indictment  884 

When  taken  before  the  master — Depositions 45 

Of  the  witness  when  deposition  is  taken  before  the  master. . .  •  47 

SLA  NDER— Privilege  of  vi  itnesses  in  giving  testimony 571 

SPECIAL  DEPOSITS— Banks  and  banking 148 

SPECIAL  CONTRACTS— When  they  must  be  specifically  pleaded 

and  proved 280 

SPECIAL  FINDINGS— Presumptions  in  favor  of  the  verdict 42 

And  verdicts  inconsistent 42 

Probative  facts 41 

SPECIAL  QUESTIONS— Submitting  to  the  jury 261 

Submitting  to  opposing  counseU 261 

STATEMENTS— And  acts  of  parties— Construction  of  contracts. . .  79 

STATUTES— Containing  no  negative  of  a  former  one 485 

Act  of  June  15,  1887— Preferred  debts  of  servants  and  labwers  878 

Repeal  by  implication — Contributory  negligence. 685 

Sec.  68  of  the  act  of  1872  not  repealed  by  the  act  of  1895  revis- 
ing the  justice's  act— Justices  of  the  peace 844 

Construction  of  the  act  licensing  plumbers 815 

STATUTORY  DAMAGES— When  appeals  are  prosecuted  for  delay  287 

STIPULATION— When  prices  are  fixed  by 52 

That  one  count  shall  stand  as  a  bill  of  particulars  to  another, 

effect  of— Bill  of  particulars 60 

STOCKHOLDERS— Right  to  examine  books  of  corporations 828,  828 

Limitations  upon  the  right  to  examine  the  books 828 

Right  to  examine  book  absolute 828 

STOPPAGE  IN  TRANSITU— Remedy  of  consignor  after  delivery 

of  the  goods  to  the  carrier 278 

STREETS— Equal  right  to  use— Instructions 49 

SUICIDE— Beneficiary  insurance— Insanity 600 

Stipulations  in  policies  as  to  death  by 600 

SUMMONS— Function  of  justices'  courts 844 

SURPLUSAGE— Opinions  set  out  in  the  declaration 70 

When  portions  of  a  statement  for  a  lien  are 858 

T 

TEACHER-^jieM  certifieate  is  necessary,  schools 648 
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TECHNICALITIES— In  proceedings  before  justices  of  the  peace. .  06 

TRESPASS— Liability  of  aiders  and  abettors 589 

Grant  of  mininf:  rights  without  authority 589 

Taking  coal  without  license 589 

TRESPASSERS- Who  are  not 119 

TROVER — Lies  for  money  embezzled  by  a  waiter 519 

TRUSTEEIS— No  power  to  receive  payment  of  the  debt  secured  by 

a  trust  deed 849 

When  personally  bound  by  their  contracts 508 
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VARIANCE— Between  proof  and  a  local  description 60 

VERDICTS — Where  court  may  direct  against  the  party  holding 

the  affirmative ; 804 

When  not  to  be  disturbed 49 

Not  always  to  be  set  aside  when  there  is  a  contrariety  of  evi- 
dence   685 

Presumptions  in  favor  of 42 

And  special  findings  inconsistent 42 

On  conflicting  evidence 629 

Recorded  verdict  governs 124,  285 

VICIOUS  ANIMALS— Injuries  by 425 

VOID  ORDERS— Expunging— Practice 190 

W 

WAGERINO  POLICV— Void  as  agamst  public  policy 885 

WAIVER— Of  the  essence  of  time  in  a  contract— Forfeiture 186 

Void  declaration  of  forfeiture 186 

Of  assignments  of  error 35 

WITNESSES— When  privileged  in  giving  testimony 571 

Sufficient  description  of  machine  referred  to  by 299 

When  their  opinions  should  not  be  received 895 

Signature  of,  when  deposition  is  taken  before  the  master 47 

WORDS  AND  PHRASES—"  Evidence  tending  to  prove" 255,  804 


Digitized  by 


Google 


(isi    no 

/Google 


Digitized  by  ^ 


Digitized  by 


Google 


Digitized  by 


Google 


